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PREFACE. 


In  presenting  at  this  late  period  the  following 
volume  of  reports  to  the  profession,  it  is  proper  that 
I  should  give  some  more  detailed  account  of  their 
character  than  is  done  by  the  title  page  to  the  book; 
it  is  also,  perhaps,  right  that  I  should  state  how 
the  manuscript  came  into  my  possession.  The 
decisions  here  reported  were  made  by  the  late 
Supreme  Court  of  the  state  of  New  York  during 
the  years  1842, 1843  and  1844,  while  Judges  Nelson, 
Bronson,  Cowen  and  Beardslet  were  Justices  of 
that  Court.  Towards  the  close  of  his  term  of  office 
as  reporter  of  the  late  Supreme  Court,  Judge  Denio 
was  handed  a  number  of  cases  which  had  been 
argued  during  the  term  of  his  predecessor.  The 
pressure  of  subsequent  engagements  prevented  him 
from  reporting  these  cases,  and  he  some  time  since 
kindly  allowed  me  to  use  them.  They  were  not 
enough  to  form  a  volume  of  ordinary  size,  and 
on  application  to  Mr.  Hill  it  was  found  that  that 
gentleman  also  had  a  number  of  cases,  decided 
while  he  had  been  reporter,  and  which  he,  at  the 
time,  did  not  deem  it  necessary  to  publish.  These 
he,  too,  kindly  placed  at  my  disposal.    A  selection 


It  preface. 

has  been  made  from  them  of  such  as  were  thought 
of  most  importance  in  the  present  state  of  the  law, 
and  the  cases  thus  selected,  together  with  those  had 
from  Judge  Denio,  make  up  the  present  volume, 
which  is  thus,  as  it  were  an  appendix  to  or  coniinun 
aiion  of  HilVs  and  Denids  reports.  To  some  of  the 
cases  have  been  added  notes  refeiing  to  subsequent 
decisions  on  similar  subjects  in  this  and  some  of  the 
sister  states,  and  brought  down  to  the  time  of  going 
to  press.  It  is  hoped  that  these  notes  will  in  some 
measure  atone  for  the  lateness  of  publication, 
and  that  thfe  high  character  of  the  court,  by  which 
the  decisions  here  reported  were  made,  will  render 
this  volume  not  unacceptable  to  the  profession  at 
any  time.  T.  M.  L. 

Utica,  April  28th,  1857. 
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Joseph  A.  Lattdt  vt.  Levi  Datis. 

Defendant  sold  pUistlff  a  qnanUty  of  apples  to  be  delivered  at  Bam,  in  thif 
state.  At  the  time  of  the  sale,  it  was  agreed  that  the  apples  were  to  b« 
"  good  ingrafted  winter  fruit/'  and  it  was  understood  that  thej  were  in- 
tended, or  to  be  put  up  for  the  Canada  market.  They  were  accordingly 
dellrered  to  plaintiff  at  Barre,  and  he  took  them  to  Toronto,  Canada,  where 
the  barrels  were  opened  and  some  of  the  apples  found  to  be  damaged.  HMp 
in  an  action  of  assumpsit,  alleging  a  breach  of  warranty,  that  the  measure  of 
damages  was  not  the  difference  between  the  real  value  of  the  apples  as  thej 
proved  to  be,  and  the  price  of  good  merchautable  fruit  in  the  Canada  market, 
deducting  the  price  of  transportation  to  that  place.    CowBir,  J.,  dissented. 

The  true  measure  of  damages  is  the  difference  in  value  between  a  sound  and 
the  unsound  article  at  the  place  of  delivery,  and  the  plaintiff  is  not  entitled 
to  recover  vtj  thing  on  the  ground  of  a  loss  of  profits,  (a) 

If  the  apples  had  been  wholly  lobt  in  consequence  of  the  fault  of  the  vendor, 
the  vendee  might  recover  the  expenses  of  transportation  to  the  contemplated 
market,  in  luidition  to  the  price  paid  for  the  fruit.  But  he  could  In  no 
event  go  beyond  that,  and  recover  any  thing  on  the  groimd  of  a  loss  of  pro- 
fits.    Ptr  Bbonsoit,  J. 

Caeee  dted  by  Bborsoit,  J.,  in  which  the  vendee  is  entitled  to  recover  more 
than  the  difference  in  value,  where  he  has  sustained  a  loss  which  is  the 
direct  and  immediate  consequence  of  the  defect  in  the  goods. 

(a)  See  BeaU  v.  Ttrryj  2  Sandf ,  127.  In  an  action  on  a  contract  for  the  non- 
delivery of  merchandise,  the  plaintiff  is  entitled  to  recover  the  difference  be* 
tween  the  contract  price  and  the  market  value  of  the  article  at  the  time  and 
place  specified  for  its  delivery,  with  interest  thereon ;  and  it  is  not  within  the 
discretion  of  the  jury  to  allow  interest  or  not,  as  the  plaintiff  is  legally  entitled 
toit.    C/arik  V.  i>aiM,  20 B«rb^  42 ;  i^iMM T.  isMttcr,  2 Kern., 40.    Aadia 
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Lattin  v.  Davla. 

Error  to  Orleans  commoQ  pleas.  Davis  sued  Lattin  in 
the  coi|rt  below,  and  declared  in  assumpsit  on  a  warranty 
of  the  quality  of  271  barrels'of  apples  sold  by  the  defendant 
to  the  plaintiff.  The  defendant  lived  at  Barre,  Orleans 
county,  and  in  the  fall  of  1840  agreed  to  sell  the  plaintiff 
all  the  apples  he  should  have  to  spare  at  five  shillings  per 
barrel  —  the  plaintiff  furnishing  the  barrels.  The  agent  who 
made  the  bargain  for  the  plaintiff  testified,  that  the  apples 
were  all  to  be  good  ingrafted  winter  fruit,  and  he  told  the 
defendant  they  were  intended  for  the  Canada  market. 
Another  witness  testified  to  a  conversation  between  the 
parties  after  a  part  of  the  apples  had  been  put  up,  in  which 
the  defendant  said  the  apples  were  to  be  ingrafted,  culti- 
vated fruit,  and  that  they  were  to  be  put  up  for  the  Canada 
market.  The  plaintiff  took  the  apples,  after  they  had  been 
put  up  by  the  defendant  in  barrels,  transported  them  to 
Toronto  in  Upper  Canada,  and  sold  the  whole  of  them  in. 
that  market.  On  opening  the  barrels  in  Canada,  some  of 
the  apples  were  found  not  to  be  merchantable  for  that 
market  in  consequence  of  bruises  and  rots.  Some  of  the 
apples  were  in  very  good  condition.  The  plaintiff  offered 
to  prove  what  was  the  price  of  good  merchantable  apples  at 
that  time  in  Toronto.  The  defendant  objected  to  the  evi- 
dence, insisting  that  the  price  at  Toronto  could  not  form 
the  criterion  of  damages,  the  place  of  delivery  being  at 
Barre,  in  this  state.  The  plaintiff  insisted  upon  giving  the 
evidence,  because  the  apples  were  purchased  for  the  Canada 

market.     The  court  decided  that  the  evidence  was  proper, 

«  ■  ■  ■  ' 

Dana  y.  Fiedlet  it  was  held,  that,  in  ascertaining  the  amount  of  damages,  the 
evidence  should  be  confined  to  the  actual  market  value  of  the  article  sold,  at 
the  time  and  place  of  delivery ;  and  the  defendant  was  not  allowed  to  inquire 
as  to  the  probable  effect  of  adding  to  the  quantity  in  market  that  which  he 
had  agreed  to  deliver.  Id.  The  amount  of  damages  depends  upon  the  market 
price  at  which  the  vendee  could  have  purchased  the  commodity  at  the  time 
and  place  of  delivery,  not  that  which  he  could  then  and  there  have  sold  it  at, 
if  it  had  been  delivered  to  him.  Id.  In  an  action  against  a  railroad  company 
for  negligence  in  not  convpying  a  quantity  of  butter  to  market  within  a  reason* 
able  time,  plaintiff  can  not  recover,  as  damages,  the  difforence  between  the 
price  of  butter  at  the  time  it  should  have  been  delivered,  and  its  price  at  the 
time  when  the  butter  was  in  fact  delivered.  Wtbert  v.  Ntio  York  and  Eri% 
Railroad  Co.,  19  Barb.,  36 ;  and  see  caoes  there  collected. 
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Lattin  v.  Davis. 


and  gave  their  opinion  that  the  measuie  of  damages  in  this 
case  must  be  the  difference  between  the  real  valne  of  the 
apples  as  they  proved  to  be,  and  the  price  of  good  merchant- 
able fruit  in  the  Canada  market,  deducting  the  price  of 
transportation  to  that  place.  The  defendant  excepted.  The 
plaintiff  then  proved  that  good  merchantable  apples  were, 
at  the  time  in  question,  worth  in  Canada  from  14  to  20  shil- 
lings a  barrel,  and  that  the  cost  of  transportation  from  the 
defendant's  orchard  to  market,  was  four  shillings  and  four 
pence  a  barrel.  One  witness  said  the  apples  in  question 
were  not  worth  over  six  shillings  a  barrel  in  Canada,  and 
another  said  they  were  not  worth  over  10  or  12  shillings  a 
barrel.    It  did  not  appear  how  mUch  they  were  sold  for. 

Nathaniel  Lattin,  a  witness  for  the  defendant,  testified, 
among  other  things,  that  he  was  the  defendant's  father; 
that  he  had  previously  told  the  defendant  to  sell  his  (the 
witness's)  apples  at  the  same  time  he  sold  his  own,  and  that 
about  90  barrels  of  the  apples  sold  to  the  plaintiff  by  the 
defendant  came  from  the  orchard  of  the  witness,  and  the 
defendant  paid  him  for  them.  The  plaintiff  moved  to  strike 
out  the  testimony  of  the  witness,  on  the  ground  of  interest, 
insisting  that  should  the  plaintiff  recover,  the  defendant 
could  maintain  an  action  against  the  witness  for  the  propor- 
tion of  the  apples  which  came  from  his  orchard ;  and  the 
coTirt  granted  the  motion.  The  defendant  excepted.  The 
defendant  then  released  the  witness,  and  it  was  agreed  that 
bis  testimony  should  stand  the  same  as  though  it  had  been 
given  after  the  release  was  executed.  The  jury  found  a 
verdict  for  the  plaintiff  for  $299*13,  on  which  judgment 'was 
rendered,  and  the  defendant  now  brings  error. 

B,  Z.  Bessac  and  H.  R.  Selden,  for  plaintiff  in  erroi. 

M.  T.  ReyncddSf  for  defendant  in  error. 

Bronson,  J.  The  defendant  agreed  to  sell  "  good  in- 
grafted winter  fruit,"  and  the  only  proof  tending  to  show  a 
I  reach  of  the  contract  was  the  fact  that  some  of  the  apples 
were  in  an  unsound  condition  when  they  arrived  in  Canada. 
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The  jury  must  have  believed  that  there  was  some  want  of 
care  or  skill  in  gathering  and  putting  up  the  apples.  The 
action  was  assumpsit,  alleging  a  breach  of  the  warranty. 
There  was  no  count  in  the  declaration  under  which  the 
plainti&'  could  have  claimed  to  recover  on  the  ground  of 
fraud,  nor  was  there  any  pretence  on  the  trial  that  there 
had  been  any  fraud  on  the  part  of  the  defendant.  The 
plaintiflF  paid  five  shillings  per  barrel  for  the  apples,  and  he 
has  recovered  damages  at  the  rate  of  nearly  nine  shillings 
per  barrel,  and  the  question  is,  whether  the  court  below  laid 
down  the  proper  rule  of  damages  for  the  guidance  of  the 
jury.    I  think  they  did  not. 

The  defendant  agreed  to  sell  apples  of  a  particular  kind 
and  quality,  to  be  delivered  on  his  farm  in  Barre.  ,  He  knew 
that  the  apples  were  purchased  for  the  Canada  market ;  but 
he  did  not  agree  to  deliver  them  in  Canada,  nor  did  he 
make  any  contract  whatever  in  relation  to  that  market.  If 
there  was  any  defect  in  the  fruit,  the  plaintiff  was  entitled  to 
recover  the  difference  in  value  between  a  sound  and  the 
Unsound  article  at  the  place  of  delivery.  If  in  any  event  he 
could  recover  more,  it  could  cmly  be  allowed  by  way  of  in- 
demnity, and  not  on  the  ground  of  a  lose  of  profits. 

When  there  is  a  total  failure  on  the  part  of  the  vendor  to 
perform  a  contract  for  the  sale  of  goods,  the  rule  of  damages 
is,  the  difference  between  the  contract  price  and  the  market 
value  of  the  article  at  the  place  where  it  should  have  been 
delivered.  If  the  value  of  the  goods  at  other  places  in  the 
same  neighborhood  may  be  shown,  it  can  only  be  done  for 
the  purpose  of  ascertaining  the  true  value  at  the  place  of 
delivery.  That  is  the  controling  fact.  {Gregory  v.  McDowell 
8  Wend.,  435.)  If  the  contract  has  been  performed  so  far 
as  relates  to  the  delivery  of  the  goods,  and  by  reason  of 
some  defect  they  do  not  correspond  with  the  contract,  the 
primary  rule  of  damages  is  the  difference  between  the  price 
paid,  or  the  value  of  ^uch  goods  as  were  bargained  for,  and 
the  value  of  the  defective  article  which  was  delivered ;  and 
in  this  case,  also,  the  inquiry  is,  what  was  the  value  of  the 
goods  at  the  place  of.  delivery.  But  where  the  vendee  has 
actually  sustained  other  damage,  which  is  the  direct  and 
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immediate  consequence  of  the  defect  in  the  goods,  it  seems 
that  such  damage  may  be  recovered  from  the  vendor.  See 
Lang  on  Sales,  478-9,  ed.  of  '39.  In  Lewis  v.  Peake,  7  Taunt., 
153,  the  defendant  sold  a  horse  to  the  plaintiff  with  a  war** 
ranty  of  soundness,  and  the  plaintiff,  confiding  in  the  defend- 
ant's warranty,  re-sold  the  horse  with  warranty  to  Dowling. 
The  horse  proving  unsound,  Dowling  sued  the  plaintiff  and 
recovered  damages  and  costs.  The  defendant  had  notice 
of  that  action  and  the  option  of  defending  it,  but  he  did 
nothing.  In  an  action  against  the  defendant  on  his  contract 
of  warranty,  the  plaintiff  was  allowed  to  recover  the  costs 
as  well  as  the  damages  which  he  had  been  compelled  to  pay 
to  Dowling.  The  same  principle  was  asserted  in  Mainwaf" 
ing  V.  Brandon^  8  Taunt.,  202.  In  Borradaile  v.  Brunton,  8 
Taunt.,  535,  the  defendant  sold  a  chain  cable  to  the  plaintiff, 
and  warranted  it  sufficient  to  hold  the  anchor.  The  anchor 
having  been  lost  in  consequence  of  the  insufficiency  of  the 
cable,  the  plaintiff  was  allowed  to  recover  the  value  of  the 
anchor,  as  well  as  the  price  of  the  cable.  In  JVeale  v.  Wyllie^ 
3  Bam.  &  Cress.,  533,  the  plaintiff,  who  as  tenant  of  certain 
premises  had  covenanted  to  repair,  underlet  the  property  to 
the  defendant,  taking  a  like  covenant.  The  defendant  suf- 
fered the  premises  to  be  out  of  repair,  and  left  them  in  that 
condition,  in  consequence  of  which  the  plaintiff  was  com- 
pelled to  pay  damages  and  costs  in  an  action  brought  against 
him  by  the  original  lessor.  It  was  held  that  the  plaintiff 
was  entitled  to  recover  those  damages  and  costs,  anu  the 
costs  of  the  defence,  in  an  action  upon  the  defendant's  cove- 
nant Without  stopping  to  inquire  whether  all  of  these  cases 
stand  on  a  solid  foundation,  it  is  sufficient  for  the  present 
occasion  to  remark,  that  in  no  instance  was  the  plaintiff 
allowed  to  recover  any  thing  more  than  the  damages  which 
he  had  actually  sustained.  He  was  allowed  nothing  for  the 
profits  which  he  might  have  realized  if  the  contract  had 
been  fully  performed.  Such  damages  are  never  allowed,  un- 
less they  have  been  specially  provided  for  in  the  contract. 
{Blanchard  v.  Sly ,21  Wend.,  342.)  I  find  no  such  provision 
in  this  case. 

Although  the  defendant  made  no  contract  concerning  a 
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foreign  market,  he  knew  the  apples  were  to  be  sent  to  Canada, 
and  that  the  plaintiflF  would  have  no  opportunity  to  inspect 
the  fruit  until  it  reached  the  place  of  destination.  Under 
these  circumstances  the  plaintiff  may,  perhaps,  be  entitled 
to  such  damages  as  he  has  actually  sustained  in  consequence 
of  the  improper  manner  of  gathering  and  putting  up  the 
apples,  although  the  damages  should  exceed  the  difference 
in  value  between  a  sound  and  the  unsound  article  at  the 
place  of  delivery.  If,  for  example,  the  apples  had  been 
wholly  lost  in  consequence  of  the  fault  of  the  vendor,  the 
vendee  might  recover  the  expenses  of  transportation  to  the 
contemplated  market,  in  addition  to  the  price  paid  for  the 
fruit.  But  he  could  in  no  event  go  beyond  that,  and  recover 
any  thing  on  the  ground  of  a  loss  of  profits.  The  court  be- 
low evidently  took  a  different  view  of  the  question,  and  most 
of  the  sum  which  the  plaintiff  has  recovered  stands  on  the 
ground  of  a  loss  of  profits.  The  apples  cost  five  shillings 
per  barrel,  and  the  expense  of  transportation  was  four  shil- 
lings and  four  pence  —  making  in  all  nine  shillings  and  four 
pence.  What  the  apples  sold  for  in  Canada  does  not  appear, 
but  according  to  the  lowest  estimate  of  the  plaintift'^s  wit- 
nesses they  were  worth  six  shillings  a  barrel.  The  actual 
loss,  therefore,  did  not  exceed  three  shillings  and  four  pence, 
and  yet  the  plaintiff  has  recovered  at  the  rate  of  nearly  nine 
shillings  per  barrel.  The  evidence  of  the  value  of  mer- 
chantable fruit  in  Canada  was  neither  offered  nor  received 
for  the  purpose  of  ascertaining  the  value  at  Barre  —  the 
place  of  delivery ;  but  it  was  evidently  offered  and  admitted 
for  the  purpose  of  giving  the  plaintiff  such  profits  as  ho 
might  have  made  if  there  had  been  no  defect  in  the  apples. 
It  is  very  questionable  whether  the  evidence  was  admissible 
In  any  point  of  view  ;  but  clearly  it  should  not  have  been 
admitted  as  forming  in  itself  the  basis  for  estimating 
damages. 

As  the  judgment  must  be  reversed  on  this  ground,  I  have 
not  examined  the  other  questions. 

Nelsoi^,  C.  J.,  concurred. 

CowEN,  J.    The  contract  by  Lattin  with  Davis,  as  proved 
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by  Tousley,  was,  that  the  apples  were  to  be  grafted  culti- 
vated froit ;  and  that  they  werd  to  be  put  up  for  the  Canadian 
market.  Upon  this  evidence,  the  court  below  held  the  con- 
tract to  be  a  warranty  that  the  fruit  should  not  only  be 
grafted  and  cultivated,  but  moreover  adapted  to  the  Cana- 
dian market,  and  decided  that  the  true  measure  of  damages 
must  be  the  difference  between  the  real  value  of  the  apples 
as  they  proved  to  be,  and  the  price  of  good  merchantable 
fruit  in  the  Canada  market,  deducting  the  price  of  trans- 
porting the  same  there.  The  proof  was  quite  direct,  the 
parties  appearing  to  have  called  on  Tousley  for  the  purpose 
of  having  him  act  as  an  attesting  witness  of  the  bargain ; 
.and  the  words  do,  I  think,  amount  to  what  the  court  below 
supposed.  The  parties  must  have  understood  the  one  as 
purchasing  and  the  other  as  selling  the  article  in  reference 
to  the  Canada  market ;  the  warranty  must  be  understood 
accordingly  {Long  on  Sales,  205,  Am.  ed.  of  1839,  and  the 
eases  there  cited),  and,  therefore,  could  not  be  satisfied 
short  of  the  measure  which  the  court  prescribed.  The  de- 
fendant below  was  bound  to  make  good  the  value  of  the 
article  in  the  market  to  which  the  warranty  referred.  The 
general  rule  is  undoubtedly  as  contended  for  by  the  counsel 
for  the  plaintiff  in  error,  that  the  measure  of  damages  for 
breach  of  a  warranty  in  respect  to  quality,  is  the  difference 
at  the  place  of  sale ;  but  it  may  in  terms  go  beyond ;  and 
in  following  out  the  special  provision  the  law  does  no  more 
than  it  often  does  in  other  cases ;  allow  the  parties  to  agree 
that  the  case  shall  form  an  exception  to  the  general  rule. 
The  form  into  which  the  law  throws  such  a  contract  as  the 
one  in  question  is,  **  I  promise  that  the  apples  shall  be  equal 
to  a  merchantable  article  of  the  kind  in  Canada."  Coming 
short  of  that  through  a  defect  of  quality,  the  promise  must 
be  made  good  according  to  its  legal  effect.  The  falling  off 
in  Canada  must  be  supplied.  The  rule  laid  down  aq4  the 
cases  cited  in  Bianchard  v.  jB/y,  21  Wend.,  347,  8,  are  not 
incompatible  with  this  view  of  the  question.  At  pages  348, 
9«  it  is  admitted  that  the  vendor  may,  by  a  contract,  express 
or  tacit,  incur  liability  for  extrinsic  damages  beyond  those 
idlowed  by  the  geaeral  mle^    And  iA  Driggs  v.  Dwight,  17 
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Wend.,  71,  we  held  tbaib  by  a  breach  of  promise  to  demise  a 
tavern  stand  at  a  day  certain,  the  promisor  rendered  him- 
self liable  for  the  promisee's  expenses  in  breaking  up  his 
former  residence  and  removing  to  take  possession. 

It  follows  that  the  court  below  were  right  in  allowing 
evidence  of  the  manner  in  which  the  property  was  treated 
on  its  going  to  the  Canada  market  and  being  offered  for  sale. 
The  warranty  having  been  broken  in  fact,  it  was  proper  to 
show  that  persons,  to  whom  the  apples  were  presented  as 
purchasers,  declined  altogether  by  reason  of  the  defect,  or 
refused  for  the  same  reason  to  give  more  than  a  certain 
price.  The  proof  is  objected  to  as  naked  declaration;  but 
it  was  not  so.  It  was  a  part  of  the  res  gestay  and  as  such 
proper  to  qualify  and  give  point  to  the  refusal  of  purchasers. 
Nathaniel  Lattin  was  not  finally  rejected.  He  was  re- 
leased and  sworn  as  a  witness.  The  exception  taken  on  the 
ground  of  his  previous  rejection  was  thus  obviated.  The 
exception  complained  that  he  was  erroneously  rejected  as 
incompetent,  whereas  he  was  in  fact  received  as  competent. 
The  possible  effect  which  the  first  rejection  may  have  had 
on  his  credibility  with  the  jury  does  not  entitle  the  plaintiff 
in  error  to  insist  on  the  exception. 

Clearly  it  is  no  objection  that  the  plaintiff  below  sold  the 

'  apples  on  his  own  account.    The  property  passed ;  and  there 

.  being  no  fraud,  he  could  not  sell  them  for  the  account  of 

the  defendant.     The  well  settled  rule  of  the  present  day  ia 

that  for  a  naked  breach  of  warranty  without  fraud,  the  ven- 

j  dee  has  no  right  to  insist  on  the  defective  article  being  taken 

I  back.    He  can  not  rescind  the  contract  without  the  consent 

I  of  the  vendor.    {Street  v.  Blat/y  2  Barn.  &  Adolph.,  466 ; 

Ctompertz  v*  Denty  2  Crompt.   &  Mees.,  207 ;   Patteshall  v. 

Trantety  3  Adolph  &  Ellis,  103 ;  S.  C,  4  Nev.  &  Mann.,  649  ; 

Freeman  v.  Baker,  5  Carr.  &  Payne,  475 ;  Thornton  v.  Wynn, 

12  Wheat.,  183,  189, 193 ;  Ughthum  v.  Cooper,  1  Dana,  273.) 

The  doctrine  of  the  courts  in  Maryland,  to  which  we  were 

referred,  that  a  sale  by  the  vendee  on  his  own  account,  after 

ft  breach  of  the  warranty,  forfeits  all  claim  for  damages. 

{Rtdter  v.  Blake  2  Har.  &  John.,  353-5),  is  founded  on  a  rule 

wluch  is  admitted  by  those  courts  to  be  peculiar  to  that 
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state,  and  contrary  to  the  weight  of  common  law  authority, 
viz.,  that  the  vendee  may  rescind  as  well  for  breach  of  sim- 
ple warranty  as  for  fraud.  {Franklin  v.  Long,  7  Gill  &  John., 
407-419.)  That  a  neglect  to  rescind,  and  even  a  sale  On  the 
vendee's  own  account,  should  be  followed  by  a  forfeiture  of 
all  claim  for  damages,  admitting  the  right  of  the  vendee  to 
be  as  holden  in  Maryland,  seems  to  me  a  still  more  obvious 
departure  from  the  English  cases.  The  utmost  which  we 
understand  to  be  holden  by  any  of  those  cases  at  any  time 
is,  that  the  vendee  may  elect  either  to  retain  and  sell  the 
property,  or  rescind,  and  in  either  case  sue  for  damages. 

But  the  informality  in  the  entry  of  the  verdict  can  not  be 
got  over.  The  entry  should  have  been  directly  of  a  trial  by 
jury  at  the  time  and  place  specified  by  the  order  for  trial 
on  the  record,  whereas  it  states  that  the  said  judges  before 
whom  said  issue  was  tried  have  sent  hither  their  record  had 
before  them  in  these  words,  Ac.  Then  follows  a  postea 
nearly  in  the  form  of  one  at  the  circuit,  which  is  not  in  terms 
connected  with  the  issue  ordered  to  be  tried.  It  may,  for 
aught  that  appears,  relate  to  another  and  distinct  issue  not 
on  the  record  in  question.  I  think  the  judgment  should, 
for  that  reason,  be  reversed,  with  leave,  however,  to  amend 
on  paying  the  costs  of  the  plaintiff  in  error.  (2  R.  S.  344, 

§7,8,2ded.) 

Judgment  reversed. 


Cabhabt  vs.  Fbench. 


A  ckuae,  in  a  lease  in  fee  of  lands,  reserved  to  the  lessors  *'  aU  mines  and 
zninerals,"  and  all  ^*  streams  of  water  and  so  much  grounds  within  the  same 
premises.''  and  also  so  mnch  wood,  kc,  as  may  be  requisite  for  the  "  work- 
ing of  said  mines,"  and  provided  for  a  proportional  deduction  of  rent  in 
case  the  lessors  entered  on  and  used  an/  portion  of  the  premises.  After  the 
reddendum  clause  was  a  condition  that  the  lessee  should  not  erect  any  mlU 
or  mill-dam  on  the  demised  premises,  nor  give  any  **  obstruction  whatso- 
ever to  the  said  parties  of  the  ^rst  part,  their  heirs  and  assigns,  to  their  and 
each  of  their  prejudice  in  the  faU  enjoyment  of  all  the  rights,  titles  and  pri- 
vileges saved  to  him  or  them  by  the  saving  and  exception  before  in  these 

D.— m.  3 
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presents  above  mentioned.*'  Plaintiff  dedaced  title  from  the  lessee  tlirough 
sundry  mesne  oonveyanceSi  all  of  which  refered  to  the  above  mentioned 
lease  and  contained  the  same  claoses.  Subsequently  to  the  granting  of  this 
lease,  lessors  conveyed  adjoining  premises  to  A.,  who  conveyed  to  defend- 
4mt,  who  erected  thereon  a  dam  for  the  purposes  of  a  flouring  mill,  and 
which  caused  the  water  to  set  back  and  overflow  plaintiff's  land.  Held, 
that  there  was  no  right  reserved  to  the  lessors,  or  their  assigns,  to  erect  such 
a  dam. 
The  lessors,  and  those  claiming  under  them,  might  have  used  the  water  within 
the  demised  premises  for  mining  purposes  ^  but  not  on  other  lands  to  the 
prejudice  of  the  plaintiff,  even  for  those  purposes.     Per  CowEir,  J. 

Action  of  Nuisance.  The  snit  was  brought  to  recover 
damages  sustained  by  the  plaintiff  in  consequence  of  the 
erection  by  the  defendant  of  a  dam  on  the  Norman's  Kill, 
which  caused  the  water  to  set  back  and  overflow  the  plaint- 
iff's land.  On  the  trial  the  case  was  this :  In  1785,  Abraham 
Ten  Broeck  and  wife  became  seized  in  fee  of  a  large  tract  of 
land  comprehending  the  premises  overflowed  and  the  land  on 
which  the  defendant's  dam  was  erected.  On  the  1st  of  May, 
1793,  they  leased  a  portion  of  said  tract  (including  the  land 
overflowed)  in  fee  to  John  Bullock,  under  whom  the  plaintiff 
claimed  through  sundry  mesne  conveyances.  The  lease  con- 
tained a  clause  in  these  words :  "  Saving  and  always  excepted 
to  the  said  parties  of  the  first  part,  their  heirs  and  assigns, 
out  of  this  present  grant  and  rele&se,  all  mines  and  minerals 
that  are  now,  or  may  be  found  within  the  premises  hereby 
granted  and  released ;  and  all  the  creeks,  kills,  runs  and 
streams  of  water,  and  so  much  grounds  within  the  same 
premises  as  they  the  said  parties  of  the  first  part,  their  heirs 
and  assigns,  may  think  requisite  and  appropriate,  at  any 
time  hereafter,  for  the  erection  of  the  works  and  buildings 
whatsoever  for  the  convenient  working  of  the  said  mines ; 
and  also  all  such  wood,  firewood  and  timber  as  they  may 
think  proper  to  use  in  building,  repairing,  accommodating 
and  working  the  said  mines,  with  liberty  to  them,  their  heirs 
and  assigns,  to  dig,  trench  and  usa  the  ground  for  either  of 
the  said  purposes,  and  to  pass  and  repass  through  the  pre- 
mises with  their  and  each  of  their  horses,  cattle,  carriages 
and  servants,  and  to  lay  out  roads  therefor.  But  it  is  hereby 
provided,  that  for  the  full  proportion,  or  as  many  acres  of 


NEW  YORK— 1842.  19 


Carhart  v.  French. 


laud  as  shall  be  encumbered  and  rendered  useless  to  the 
party  aforesaid  of  the  second  part,  his  heirs,  &c.,  or  assigns, 
by  such  erecting,  building  and  turning  up  the  ground,  ingress 
and  egress,  except  necessary  roads,  there  shall  be  so  much 
deducted  and  defalked  out  of  the  yearly  rent  hereby  reserved 
as  in  proportion  to  the  acres  of  the  whole  tract  aforesaid, 
during  the  time  that  it  is  encumbered  and  rendered  .useless/' 
After  the  reddendum  clause,  it  was  added,  ^^and  upon  this 
condition,  that  neither  the  said  John  Bullock,  nor  his  heirs 
nor  assigns,  do  at  any  time  hereafter  erect  or  permit,  or 
^  cause  to  be  erected,  any  mill  or  mill-dam,  upon  any  creek, 
kill,  run  or  stream  of  water  within  the  premises  hereby 
granted ;  nor  give,  nor  cause  to  be  given  any  manner  of  let 
or  obstruction  whatsoever  to  the  said  parties  of  the  first 
part,  their  heirs  and  assigns,  to  their  and  each  of  their  pre- 
judice in  the  full  enjoyments  of  all  the  rights,  titles  and 
privileges  saved  to  him  or  them  by  the  saving  and  exception 
before  in  these  presents  above  mentioned." 

On  the  Ist  of  February,  1805,  Ten  Broeck  and  wife,  con- 
veyed 600  acres  of  the  same  tract,  including  the  premises 
on  which  the  defendant's  dam  was  built,  to  James  McEown 
and  Abel  French,  and  the  land  so  conveyed  came  by  deed 
to  the  defendant,  the  son  of  Abel  French.  The  deed  to 
McKown  and  French,  in  addition  to  the  description  of  the 
premises  granted,  expressly  confered  the  "  privilege  of 
erecting  a  dam  at  the  fall  above  mentioned,  not  exceeding 
five  feet  in  width."  The  dam  in  question  was  accordingly 
erected  by  the  defendant,  for  the  purposes  of  a  flouring  mill, 
in  the  spring  and  summer  of  1838. 

One  link  in  the  plaintiff's  chain  of  title  was  a  deed  from 
Abel  French  to  Jeremiah  Van  Aukin,  dated  February  17th, 
1829.  All  the  conveyances,  through  which  the  plaintiff 
claimed,  refered  to  the  lease  from  Ten  Broeck  and  wife  to 
Bullock,  and  contained  the  same  clauses  of  exception.  The 
date  of  the  conveyance  from  McKown  and  Abel  French  to 
the  defendant  was  not  shown  by  the  bill  of  exceptions ;  nor 
was  the  conveyance  produced  on  the  argument. 

The  counsel  for  the  defendant  insisted  at  the  trial,  that 
by  the  clauses  of  exception  contained  in  the  lease  and  other 
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conveyaaceSy  the  right  to  erect  the  dam  for  the  purpose  of  a 
flouring  mill,  and  not  in  any  way  connected  with  mining 
purposes,  was  reserved;  and  that  the  defendant  thereby, 
and  under  his  deed,  had  a  right  to  do  the  act  and  cause  the 
injury  complained  of.  The  circuit  judge  charged  the  jury 
accordingly,  and  the  plaintiff's  counsel  excepted.  A  verdict 
was  rendered  in  favor  of  the  defendant ;  and  the  plaintili' 
now  moves  for  a  new  trial  on  a  bill  of  Exceptions. 

Jkf.  T.  Reynoldsy  for  the  plaintiff. 

J.  Van  Buren,  for  the  defendant. 

By  the  Courts  CowBN,  J.  None  of  the  cases  relied  on  by 
the  defendant's  counsel  support  the  claim  which  he  has 
thought  proper  to  interpose  under  the  clauses  in  question^ 
Jackson  v.  Vermilyea^  6  Cowen,  677,  holds  that  the  exception 
of  a  mill  site  in  a  conveyance  operates  as  an  exception  both 
of  the  soil  for  the  mill  site  and  of  land  necessary  for  the 
pond  and  the  milling  business.  Dygert  v.  Matthewsy  11 
Wend.,  35,  admitted  an  exception  of  so  much  land  as  is  ne- 
cessary for  the  use  of  a  grist-mill  to  be  good ;  but  denied 
its  operation  until  the  grantor  or  his  assigns  should  exercise 
the  right.  Oakley  v.  Stanley y  5  Wend.,  523,  decided  merely 
that  the  conveyance  of  land  on  which  a  factory  dam  stood 
at  the  time,  carried  the  right  to  flow  back  on  other  land  of 
the  grantor  and  obliged  those  claiming  under  him  by  title 
subsequent,  to  allow  the  same  thing.  In  Provost  v.  Calder, 
2  Wendell,  517,  519,  523,  4,  it  was  held,  that  excepting  the 
sole  and  only  right  of  a  stream  of  water,  and  providing  that 
the  grantee  shall  not  erect  or  build  any  kind  of  water  works  on 
the  stream,  but  reserving  the  same  to  the  grantor,  operated 
as  a  general  reservation  of  a  right  to  use  the  water  power. 

In  the  case  at  bar,  there  is  no  exception,  as  in  those  quoted, 
of  mill  sitesy  nor  so  mttch  land  as  is  necessary  for  a  mill ;  nor 
the  sole  right  to  the  stream,  followed  by  an  inhibition  to  erect 
mills ;  nor  any  thing  like  either.  The  lease  first  contains 
the  exception  of  all  mines  and  minerals.  This  is  immediately 
followed  by  an  exception  of  all  creeks  and  streams,  and  so 


NEW  YORK— 1842.  21 

Carhart  v.  French. 

much  grounds  as  the  lessors,  &c.f  may  think  requisite  and 
appropriate  for  the  erection  of  works  and  buildings  for  the 
convenient  working  of  the  mines.  Wood  and  timber  are  then 
reserved  for  the  same  purpose,  and  the  right  to  dig,  with 
that  of  passing  and  repassing ;  all,  however,  limited  to  the 
same  purpose  by  express  terms.  Farther  on,  there  is  a  con- 
dition that  the  lessee,  his  heirs  or  assigns  are  not  to  give  any 
let  or  obstruction  to  the  lessors,  their  heirs  and  assigns,  to 
their  prejudice,  in  the  enjoyment  of  all  the  rights^  titles  and 
privileges  saved  to  him  or  them  by  the  saving  and  exception 
before  in  the  lease  mentioned.  What  are  those  rights,  titles 
and  privileges  saved  and  excepted?  There  is  no  saving  or 
exception  except  for  mining  purposes,  if  we  are  to  take  the 
words  in  their  fair  and  obvious  import.  The  intermediate 
condition  that  neither  the  lessee  nor  his  heirs,  &c.,  shall 
erect  mills  or  dams  on  the  premises,  is  not  a  saving  or  ex- 
ception of  any  right  in  the  lessors,  but  a  mere  restriction  of 
the  lessee's  right.  The  lessors  or  their  friends  might  have 
claimed  a  monopoly  of  the  milling  business  for  the  neighbor- 
hood, and  the  condition  might  have  been  inserted  to  secure 
that.  It  would  be  a  most  singular  construction  of  a  clause 
forbidding  a  grantee  to  build  a  mill  on  the  granted  premises, 
which  would  authorize  a  dam  below  sufficient  to  drown  him 
out. 

It  is  said  to  be  the  same  thing  to  the  plaintifiF  whether  the 
dam  be  built  for  the  flouring  or  the  mining  business.  How 
do  we  know  that  ?  No  mine  has  yet  been  discovered.  If 
such  a  discovery  should  ever  be  made,  the  profit  may  be  too 
inconsiderable  to  warrant  the  erection  of  hydraulic  ma- 
chinery. But  the  argument,  if  true,  proves  too  much.  The 
rule  insisted  on  would  extend  to  the  wood  and  timber  in  the 
same  clause.  Thus  the  lessee  is  not  only  to  be  flowed,  but 
his  premises,  may  be  wasted  for  the  milling  business,  under 
an  exception  of  mines.  It  supposes  that  a  man,  who  is  ready 
to  yield  an  exception  for  a  purpose  by  which  he  can  proba- 
bly never  be  affected,  intends  a  purpose  by  which  he  certainly 
would. 

But  it  is  said  a  proportionable  deduction  of  rent  is  pro- 
vided for.    If  this  were  a  correct  principle  of  construction. 
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we  have  no  means  of  ascertaining  the  adequacy  of  the  pro- 
portion; but  it  is  not.  The  rule  laid  down  in  Dygert  v. 
Matthews  is  the  true  one :  "  The  reservation  of  the  land  is  for 
a  specific  purpose^  and  an  appropriation  to  any  other  object 
by  the  grantors  or  their  assigns  is  without  right.  They  can 
be  in  no.  better  condition  than  strangers."  It  was  said  in 
Provost  V.  Colder^  that  every  doubt  upon  the  words  should 
be  turned  against  the  grantor.  But  I  do  not  believe  we  are 
warranted  in  going  to  rules  of  construction.  The  expres* 
sion  limits  the  purpose. 

So  far,  I  have  supposed  that  the  clauses  saved  the  right, 
whatever  it  was,  to  make  erections  off  the  premises  demised. 
But  clearly  they  did  not.  The  exceptions  are  confined  in 
the  clearest  terms  to  the  streams,  &c.,  within  the  boundaries 
of  the  lease  to  Bullock.  Within  that  compass  Ten  Broeck, 
and  those  claiming  under  him,  might  have  used  the  water 
for  mining  purposes ;  not  on  other  lands  to  the  prejudice  of 
the  plaintiff,  even  for  those  purposes.  The  words  of  restric- 
tion on  which  the  defendant's  counsel  relies  as  the  main,  if 
not  the  sole  argument  for  the  right  of  building  a  mill-dam, 
admit  of  no  possible  application  to  land  without  the  bound- 
aries of  the*  lease  to  Bullock. 

The  criticism  which  denies  a  full  deduction  of  title  from 
Bullock  to  the  plaintiff,  and  insists  that  the  defendant  claims 
under  an  absolute  grant  prior  in  date  to  that  under  which 
the  plaintiff  claims,  was  not  made  at  the  trial.  Nor,  if 
made,  is  it  apparent  how  it  can  affect  the  plaintiff.  Abel 
French  is  shown  by  the  bill  of  exceptions  to  be  the  source 
of  title  common  both  to  the  plaintiff  and  defendant.  He 
conveyed  to  Van  Aukin  in  1829,  with  clauses  excepting  no 
more  than  those  in  the  lease  from  Ten  Broeck  and  wife. 
The  plaintiff  stands  in  Van  Aukin's  place,  from  whom  the 
title  came  with  the  same  clauses  as  often  as  the  transfer 
may  have  been  repeated.  The  point  stated  to  have  been 
made  for  the  defendant  at  the  trial,  implies  that  the  title 
passed  from  Abel  French  and  McKown  to  the  defendant, 
subsequently  to  the  date  of  the  deed  to  Van  Aukin ;  and  if 
this  was  not  so,  the  fact  should  have  been  stated  in  the  bill. 
The  inference  is  against  it.     If  the  defendant  in  fact  took 
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an  absolate  title  from  one  of  the  plaintiff's  predecessors  in 
his  line  of  conveyances,  and  that  too,  prior  to  the  deed  to 
Van  Aukin,  then  I  admit  that  the  rule  in  Oakley  v.  Stanley 
applies.  If  the  plaintiff  claims  nnder  a  man  who  might 
grant  the  right  to  flow,  and  he  did  so  before  putting  his 
right  out  of  his  hands  on  the  way  to  the  plaintiff,  that  fact 
may  be  shown  on  the  new  trial.  The  contrary  must  bo 
assumed  upon  the  case  as  stated  by  the  bill. 

I  am  of  opinion  that  the  verdict  should  be  set  aside  and  a 
new  trial  granted. 

Ruled  accordingly. 


Walkeb  vs,  Sqihbes  and  Mills. 

The  payee  of  a  bill  of  exchange  knowinglj  sells  standing  timber  not  his  owu 
to  the  drawer,  who  is  to  manufacture  it  into  boards  and  deUver  these  to  the 
acceptors,  upon  which  the  bill  is  drawn  and  accepted.  The  owner  of  the 
timber  forbids  the  drawer's  cutting  the  timber.  Sven  though  he  proceed 
and  get  timber,  and  manufacture  and  deUver  it  to  the  acceptors,  the  latter 
are  not  bound  because  of  the  fraud  of  the  payee. 

And  the  acceptors  can  not  be  regarded  as  in  funds. 

h  ittnu  that,  even  if  there  were  no  fraud,  the  act  of  the  owner  of  the  timber 
was  equivalent  to  an  eviction,  and  the  failure  of  consideration  was  complete. 

The  case  of  Vihhard  r.  Johnson,  19  Johns.,  17,  79,  considered. 

Assumpsit  by  payee  against  acceptors  of  a  bill  of 
exchange  for  $100.  The  bill  was  drawn  by  one  Wood,  and 
**  accepted  subject  to  the  arrangement  with  C.  B.  Hatch, 
which  is  to  pay  this  before  the  closing  of  the  navigation.*' 
The  bill  was  assigned  to  Hatch,  to  apply,  when  paid,  on  a 
debt  due  from  the  plaintiff  to  Hatch.  The  defence  turned 
on  the  consideration  as  between  the  drawer  and  acceptors. 
The  consideration  was  lumber  to  be  manufactured  by  Wood 
(the  drawer)  from  standing  timber,  for  which  he  had  con- 
tracted with  the  plaintiff  at  the  price  of  $220.  The  logs 
were  at  the  time  of  the  contract  supposed  by  Wood  to  stand 
on  the  plaintiff's  land ;  it  turned  out  that  all  of  the  timber, 
except  15  or  20  logs,  stood  off  the  plaintiff's  land.  The 
agreement  between  Wood  and  the  defendants  was  that  he 


24  CASES  IN  THE  SUPBEMK  COURT. 

Walker  v.  Sgnirea. 

was  to  manufacture  all  the  timber  into  clap-boards,  and  to 
let  the  defendants  have  the  boards.  A  part  of  the  consid- 
eration of  this  purchase  by  the  defendants  was  the  accept- 
ance by  them  of  Wood's  draft,  on  which  this  suit  was  brought. 
Verdict  for  defendants.  Plaintiff  moved  for  a  new  trial  on 
a  case. 

JV.  Hill,  Jr.,  for  plaintiff 
J.  Ellsworihj  for  defendants. 

By  the  Court,  GowEN,  J.  There  is  nothing  to  show  that 
Wood  ever  manufactured  a  single  clap-board  from  these  logs. 
The  clap-boards  which  he  drew  to  the  defendant's  store  at 
the  lake,  were  not  made  from  the  timber  in  question.  Wood 
paid  about  $  100  to  the  plaintiff  out  of  the  $220 ;  he  then 
cut  one  hundred  logs,  when  he  was  forbidden  by  the  owner 
to  proceed  farther.  Whether  he  took  away  the  logs,  not- 
withstanding the  prohibition,  does  not  explicitly  appear  by 
the  case ;  but  whether  he  did  or  not,  only  15  or  20  logs  of 
all  he  got  for  the  $100  paid  and  the  order,  came  from  the 
plaintiff's  land.  If  Wood  did  get  the  trees,  he  was  a  tres- 
passer unless  he  got  liberty  from  Ireland  (the  owner);  for 
before  he  got  any  thing  away,  it  was  ascertained  where  the 
trees  stood  by  a  survey,  acknowledged  by  the  plaintiff,  be- 
fore the  bill  was  drawn  or  accepted.  Wood  must  not  only 
have  been  a  trespasser,  but  a  willful  trespasser,  unless  he 
got  leave  of  Ireland,  the  owner.  I  should  hardly  presume 
that  he  went  on  and  got  the  logs  after  such  a  notice,  without 
that  expressly  appearing  in  the  case.  The  contrary,  I  should 
suppose,  was  to  be  presumed ;  and  that  if  he  did  get  them, 
it  was  under  some  new  contract  with  Ireland.  Were  it  ma- 
terial, however,  to  see  whether  the  timber  was  got  by  Wood 
as  a  trespasser,  and  manufactured  and  delivered  to  the  de- 
fendants, it  might  be  safer  to  send  the  cause  down  to  ascer- 
tain that  fact  definitely. 

1  can  not  accede  that  there  is  any  doubt  on  the  case  of  the 
fact  that  Walker  had  no  right  to  the  trees.  It  was  said,  in 
argument,  that  he  might  have  purchased  them  of  Ireland, 
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or  why  should  Wood  have  bought  of  him,  or  the  defendants 
have  accepted  on  a  fund  to  be  made  out  of  the  trees.  The 
answer  is,  that  the  defendants  showed  every  thing  necessary 
in  the  first  instance  to  fix  the  title  in  Ireland ;  viz.,  that  he 
owned  the  land.  He,  therefore,  was,  prima  facie,  the  owner 
of  the  trees.  If  Walker  had  bought  them  of  him,  the  onus 
probandi,  in  the  ordinary  course,  would  faU  upon  him  to 
show  his  purchase  of  the  trees.  Yery  little,  if  any  thing, 
can  be  expected  of  Wood  and  the  defendants,  who  were 
strangers  to  Walker's  title.  Surely  such  an  obvious  answer 
as  a  purchase  from  Ireland,  would  have  occurred  to  the 
plainti£f ;  for  he  had  full  notice  that  his  title  would  be  con- 
tested. Not  only  does  Ireland  own  the  land,  but  he  claims 
the  trees  and  gives  notice  to  Walker's  vendee,  who  had 
already  paid  $100  on  this  trespass  fund ;  and  the  defendants 
are  now  called  on  to  pay  the  balance.  All  that  any  of  them 
have  got  from  the  plaintiff  is  the  timber  out  of  which  the 
15  or  20  logs  were  made.  If  Wood  has  got  the  balance  of 
the  timber  in  defiance  of  Ireland,  and  delivered  the  avails 
to  the  defendants,  I  am  sure  they  are  in  a  much  worse  con- 
dition than  if  they  had  got  nothing;  for  I  doubt  whether 
Ireland  may  not  subject  them  to  pay  him  the  gross  market 
value  which  they  may  have  obtained  for  the  lumber. 

It  is  said  the  defendants  are  in  funds ;  and  can  not  take 
up  the  quarrel  for  Wood,  the  drawer.  Were  this  so,  it 
would  doubtless  be  an  answer;  but  I  don't  so  read  the  case. 
The  fund  of  the  defendants  lay  in  the  Ireland  timber ;  in 
boards  manufactured  from  that  timber  ;  which  I  can  not  but 
regard  as  fraudulently  imposed  upon  them  through  Wood 
by  the  plaintiff,  who  knew,  when  the  bill  was  drawn,  that  he 
had  no  title.  But  whether  this  be  so  or  not,  as  to  the  fraud, 
it  is  clearly  a  case  of  want  of  funds  in  the  hands  of  the' 
drawees  and  acceptors ;  and  this  is  always  a  defence  between 
the  original  parties,  or  against  a  holder  not  bona  fide  ;  which 
includes  a  holder  who  has  himself  paid  no  consideration. 
The  plaintiff  has  not  paid  any  thing ;  but  by  what  I  collect 
from  the  case,  he  has  paid  worse  than  nothing. 

The  only  serious  question  in  the  case  then  arises  out  of 
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the  general  language  of  Spencer,  Ch.  J.,  in  Vtbbard  y»  John- 
5071,  19  Jobns«,  77,  79.  Is  it  correct  to  say  that  in  general  a 
failure  of  title  in  the  vendor,  shall  be  no  defence  in  an  action 
for  the  goods  sold,  without  eviction?  Such  certainly  is  the 
language  of  the  Chief  Justice.  The  case  itself  comes  short 
of  the  present.  Both  parties  there  acted  with  full  know- 
ledge ;  and  I  should  hardly  suppose  that  the  court  would 
apply  the  rule  to  a  case  of  fraud.  I  do  not  see,  in  this  case, 
that  the  parties  were  equal  in  their  condition.  The  plaintiff 
knew  his  failure  of  title.  Wood  and  the  defendants  might 
have  known  the  same ,  but  it  is  too  much  to  presume  that 
they  would  join  in  the  plunder  of  Ireland,  with  their  eyes 
open.  There  is  no  proof  that  they  acted  with  knowledge ; 
and  I  can  not  presume  it.  And  even  conceding  a  full  fund 
thus  fraudulently  pushed  off  into  the  hands  of  the  defendants, 
I  doubt  the  application  of  Vtbbard  v.  Johnson.  I  should  not 
feel  much  difficulty  in  presuming  that  Wood,  on  receiving 
notice  from  Ireland,  desisted,  and  thus  suffered  an  actual 
eviction  of  all  the  fund  which' was  intended  for  the  acceptors. 
But  I  have  rather  chosen  to  look  at  this  as  doubtful  on  the 
case,  and  to  suppose  that  he  may  have  taken  the  timber  in 
defiance  of  Ireland's  prohibition.  Still  I  could  look  upon  it 
as  not  much  less  an  eviction.  Ireland  is  found  making  an 
entry,  survey  and  claim ;  and  forbidding  the  drawer  to  cut 
any  more.  It  was  not  necessary  in  order  to  constitute  an 
eviction,  that  an  action  should  be  brought  and  the  value 
recovered,  or  replevin  and  the  specific  thing  5  nor  that  Wood 
should  be  turned  off  by  the  shoulder.  He  is  forbidden  by 
the  owner,  and  if  he  goes  forward  in  getting  the  timber,  he 
is  a  conscious  trespasser.  Ireland  has  asserted  his  right  by 
an  entry  on  the  land,  if  that  were  necessary,  and  a  claim  and 
h  prohibition.  I  should  think  this  equivalent  to  an  eject- 
ment, or  replevin.  It  is  an  entry ;  a  recaption,  if  you  please. 
An  entry  on  the  tenant  by  another  having  right,  suspends 
the  rent  and  may  destroy  the  claim  of  the  landlord ;  so  that 
holding  the  case  perfect  in  its  analogy  to  one  of  use  and 
occupation,  as  Chief  Justice  Spencer  thinks  Vtbbard  v.  John^ 
son  was,  there  has  been  an  expulsion ;  such,  I  think,  as  to 
subvert  the  relation  of  vendor  and  vendee  between  the 
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plaintiflf  and  Wood;  and  by  consequence,  we  have  seen,- the 
acceptors  were  without  funds. 

On  the  whole,  I  think  a  new  trial  must  be  refused. 

I  feel  tno  diflSculty  upon  any  of  the  points  made,  except 
that  which  relates  to  the  question  of  funds. 

New  trial  denied. 


CoLGAN  ifs.  Athab  et  al. 

Plaintiff  was  clerk  in  a  eagtix  refinery  of  one  B. ;  defendants  were  B.'s  factors^ 
and,  as  sncli,  made  him  adrances,  and  held  some  machinery  of  the  establish- 
ment in  pledge.  Subsequently  B.  became  insane,  and  defendants  told  the 
superintendent  of  the  establishment  to  continue  the  work,  employing  the  ne- 
cessary hands.  He  retained  plaintiff  as  clerk.  Mdd^  in  an  action  by  plaintiff 
for  work  and  labor,  that  defendants'  liability  to  him  was  a  question  for  the 
jury. 

Ebbob  from  the  New  York  common  plea&  Colgan  reco- 
vered against  Aymar  and  others  in  an  action  for  his  services 
as  clerk  in  a  sugar  refining  establishment.  The  refinery  was 
at  Jersey  City.  It  was  in  the  month  of  February  conducted 
by  one  Bevan  as  proprietor,  who  had  employed  Colgan  as 
clerk  on  a  yearly  salary.  The  defendants  were  factors  for 
Bevan  in  New  York  city;  were  to  buy  raw  material,  make 
advances,  sell  sugar  refined ;  and  they  held  certain  machinery 
of  the  establishment  in  pledge.  In  June,  Bevan  became 
insane ;  the  defendants  went  to  the  refinery  and  told  Mapes, 
the  superintendent,  to  go  on  and  work  up  the  house  with  as 
few  hands  as  possible,  and  to  employ  such  as  were  neces- 
sary ;  the  superintendent  thereupon  told  Colgan  to  remain. 
He  did  so  till  November  following. 

At  the  close  of  plaintinif 's  evidence,  defendants*  counsel 
moved  for  a  nonsuit,  on  the  ground  that  no  case  had  been 
made  out  to  fix  the  defendants  with  liability.  The  court 
overruled  the  motion  and  left  the  question  of  liability,  or 
not,  to  the  jury.  There  was  a  verdict  for  plaintiff  to  the 
amount  of  his  services  as  proved. 


28  CASES'  IN  THE  SUPBEME  COUET. 

Colgan  ▼>  Ayinar> 

By  the  Courty  CowBN,  J.  The  question  is  whether  the 
court  below  should  have  nonsuited  the  plaintifi*  on  the 
ground  that  he  had  clearly  failed  to  make  out  by  his  proof 
a  case  for  the  jury.  The  course  taken  by  the  defendants 
below,  indicates  that  they  had  a  considerable  pecuniary  in* 
terest  in  the  work  of  the  refinery  goin^  on ;  and  were  satis- 
fied it  could  not  continue  without  their  personal  interference. 
Whether  they  were  satisfied  that  even  more  was  required, 
viz.,  the  pledging  of  their  own  responsibility,  and  therefore 
gave  directions  to  employ  hands  with  intent  to  become  per- 
sonally answerable,  was,  it  seems  to  me,  a  proper  question 
for  the  jtiry.  The  plainti£f  probably  continued  his  services 
in  consequence  of  such  directions.  His  master  had  become 
insane,  and  perhaps  his  payments  would  not  have  been  kept 
up  as  usual ;  circumstances  which  the  defendants  them- 
selves seem  to  have  been  aware  must  have  resulted  in  the 
departure  of  hands  and  the  consequent  discontinuance  of  the 
business,  unless  prevented  by  a  distinct  retainer  under  their 
directions.  It  is  said  that  the  plaintiff  was  already  retained 
by  Bevan.  That  did  not  necessarily  prevent  his  going  into 
the  service  of  the  defendants ;  nor  necessarily  preclude  an 
intent  on  their  part  that  he  should.  Suppose  they  had  re- 
tained him  in  their  commission  business  at  New  York,  even 
in  wrong  of  Bevan,  their  obligation  to  pay  would  not  legally 
have  been  less  for  that  reason.  Their  obligation  was  just 
the  same,  if  they  intended  to  transfer  his  service  in  the  re- 
finery from  Bevan  to  themselves.  In  doing  so,  there  was 
neither  a  legal  nor  moral  impropriety  under  the  circum- 
stances, but  the  contrary ;  and  the  jury  were,  therefore,  left 
more  free  to  infer  that  it  was  intended.  The  defendants 
derived  a  pecuniary  benefit  and  the  plaintiff  a  loss  by  his 

remaining. 

Judgment  affirmed. 
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Johnson  vs.  Mobley  and  two  others. 

One  of  tlie  defendants,  H.,  gave  his  note  to  D.  for  a  horse  which  he  purchased 
in  order  to  defraud  D.'s  creditors.  J.  advanced  money  at  usurious  interest 
on  secoritj  of  the  note,  D.  getting  the  two  other  defendants  to  add  their 
names  to  it  as  makers.  J.  then  transferred  the  note  to  a  party  who  trans- 
ferred it  to  plaintiff.  JScM,  that  the  note  was  void,  both  for  fraud  and 
usury. 

Action  on  a  promissory  note  made  by  defendants  Morley, 
Easton  and  Crandall,  and  payable  to  Dunbar,  who  sold  it  to 
Isaac  Johnson,  who  sold  it  to  the  plaintiff.  The  note  is  dated 
April  9,  1839,  and  is  for  1 130.  It  was  payable  one  year 
afler  date. 

The  note  was  given  to  Dunbar  by  Morley  alone,  for  a 
horse  which  he  purchase^  in  «rder  to  defraud  Dunbar's 
creditors.  Dunbar  proposed  to  Isaac  Johnson  to  borrow 
money  on  it  at  an  usurious  rate ;  but  he  declined  to  lend 
unless  two  other  names  were  added  as  makers.  Dunbar 
thereupon  caused  Easton  and  Grandall  to  sign,  and  took  the 
money,  delivering  the  note  to  I.  Johnson,  who  transferred  it 
to  the  plaintiff.  Verdict  for  the  plaintiff.  Defendants  move 
for  a  new  trial  on  a  case  made. 

By  the  Couriy  Cowen^,  J.  This  note  began  in  fraud  and 
ended  in  usuiy.  We  are  referred  to  Cram  v.  Hendricks,  7 
Wend.  569,  and  Rapelye  v.  Anderson,  4  Hill,  472,  for  its  sup- 
port against  the  usurious  branch  of  the  defence.  No  case  is 
cited  to  sustain  it  against  the  fraud ;  and  J^Tellis  v.  Clark,  4 
Hill,  424,  condemns  it.  No  ddubt  it  was  good  for  nothing 
in  its  inception  by  reason  of  the  fraud ;  and  I  am  at  a  loss 
to  see  how  it  can  be  restored  by  the  usury.  It  is  said  to 
have  been  sold  by  Dunbar  and  purchased  by  Isaac  Johnson, 
the  usurer.  This  was  hardly  that  kind  of  bona  fide  purchase 
which  would  make  it  available  even  as  against  Morley. 
{Bamsdell  v.  Morgan,  16  Wend.,  674.)  It  was  void  in  its  in- 
ception as  between  the  original  parties ;  money  was  bor- 
rowed on  it  by  the  payee  at  an  usurious  rate,  aft^r  adding 
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Easton  and  Crandall  as  sureties  for  the  loan.  This  is  the 
very  definition  of  a  note  void  for  usury  within  the  cases 
which  go  most  strongly  to  protect  usurious  dealing. 

But,  if  possible,  suppose  the  note  was  valid  in  its  incep- 
tion against  Morley.  Here  are  two  makers  who  add  their 
names  as  sureties  in  consideration  of  the  vicious  loan.  As 
to  them  it  was  a  new  note.  True,  it  runs  in  the  first  person, 
*^  I  promise,"  &c.,  and  in  this  view  might  be  valid  as  against 
Morley,  being  joint  and  several.  But  the  suit  is  against  all 
three  ;  and  a  recovery  can  not  be  had  against  a  less  number. 
The  plaintiff  sues  on  the  note  as  a  joint  one.  As  to  two  of 
the  defendants  there  is  no  pretence  that  Dunbar  could  have 
sued  on  the  note  while  in  his  hands.  It  could  as  against 
them  derive  no  validity  except  by  the  loan.  Tl^at  being 
usurious,  the  note  was  clearly  null  for  the  purposes  of  this 
action. 

New  trial  granted ;  f  osts  to  abide  the  event. 


Gove  vs.  Woosteb  and  Payne. 

That  all  parties  executmg  a  deed,  did  bo  hj  mistake,  in  consequence  of  the 
scrivener  having  so  drawn  it  that  the  covenants  were  inverted,  is  a  good 
defence  under  the  plea  of  non  est  factum,  (a) 

Covenant.  The  facts  of  the  case  are  sufficiently  stated 
in  the  opinion  of  the  court. 

By  the  Courty  Cowen,  J.  This  is  an  action  of  covenant. 
The  parties  met  and  agreed  that  the  plaintiff  should  advance 
goods  to  the  defendants,  and  that  the  latter  should  on  a 
subsequent  day  deliver  certain  oars  to  the  plaintiff  in  pay- 
ment for  the  goods. 

By  mistake,  however,  in  using  the  words  "  party  of  the 
first  part  '*  where  they  should  have  been  **  of  the  second 
part,*'  the  scrivener  drew  up  a  deed,  which  was  executed 

(a)  See  Mowatt  v.  Wright,  1  Wend.,  173;   Whealon  v.  Oldi,  20  id.,  174; 
Iteger  v.  Bonaffe,  2  Barb.  475. 
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by  the  parties^  so  that  the  stipulations  were  exactly  inverted, 
the  plaintiff  being  to  deliver  the  oars  and  the  defendants  to 
advance  the  goods ;  but  the  mistake  was  not  discovered  till 
after  the  plaintiff  had  fulfilled  his  supposed  covenant.  To 
obtain  satisfaction  for  the  advance,  the  plaintiff  sued  the 
defendants  on  the  mistaken  covenant,  upon  which  a  verdict 
was  directed  for  the  plaintiff,  for  the  value,  &c,,  $160.50, 
subject  to  the  opinion  of  the  court.  The  plea  was  non  est 
factum. 

That  this  contract,  as  shaped^  could  not  be  enforced  in  a 
court  of  chancery,  no  doubt  can  exist.  That  a  court  of 
equity  would  have  rectified  it,  however,  and  then  enforced 
it,  I  think  equally  clear,  unless  Payne  is  to  be  let  off  with 
the  advantage  he  has  obtained,  on  account  of  being  a  surety. 

These  parties  never  suspected,  any  more  than  a  child  un- 
born, what  sort  of  instrument  they  were  executing.  It  was 
the  direct  contrary  of  what  they  supposed ;  and  it  appears 
to  me  that  here  wa's  as  complete  a  substitution  of  one  instru- 
ment for  another  as  could  be  imagined.  The  case  comes 
within  the  principle  laid  down  by  Spencer,  J.,  in  Van  Vol' 
kenburgh  v.  Rotikj  12  Johns.,  338,  9.  This  case  is  the  only 
authority  cited  to  me  by  counsel  on  either  side ;  and  other 
cases,  as  far  as  I  have  looked  into  them,  are  only  a  repeti- 
tion of  the  general  principle,  that  where  one  paper  is  sub- 
stituted for  another  and  executed  under  a  false  supposition 
that  it  is  the  true  one,  the  defence  is  available  under  the 
plea  of  non  est  factum.  (See  6  Munf.,  366 ;  2  Rand.,  426.) 
And  I  understand  it  to  go  not  exclusively  on  the  ground  of 
fraud  in  the  substitution.  The  deed  of  a  party  non  compos 
mentis,  is  void.  {Thompson  v.  Leach^  3  Mod.,  301,  310;  S.  C, 
1  Ld.  Raym.,  313,  315,  and  2  Ventn,  198;  Yates  v.  J5oen,  2 
Str.,  1104.)  Yet  here  may  be  no  fraud.  Now,  I  ask,  did 
these  parties  know  what  they  were  signing  any  more  than  a 
non  compos?  No, not  so  much.  He  may  have  some  glimmer 
of  what  he  is  about.  These  parties  had  not.  The  judgment 
must  be  for  the  defendants. 

Judgment  for  defendantai 
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GOD^TUBY  VS.  WaBNEB. 

Plaintiff  held  two  notes  made  bj  defendant,  one  for  $68.21,  and  due  Jan.  Ist; 
the  other  for  $260.54,  and  due  in  October  following.  In  August  plaintiff 
gave  A.  an  order  on  defendant  for  $40,  proposing  to  endorse  it  "  on  one  of 
your"  (defendant's)  ''notes,"  and  A,  in  exchange,  gave  plaintiff  an  order  on 
B.  for  $40.  Defendant  refused  acceptance  of  the  order,  being  unwilling  that 
it  should  be  applied  on  the  larger  note,  but  gave  A.  a  yoke  of  oxen,  to  be 
received  in  satisfaction  of  the  order  and  applied  on  the  smaller  note  ;  A.  to 
give  notice  to  plaintiff,  and  if  he  dissented  from  this  application  of  the  $40, 
A,  agreed  to  -pay  defendant  for  the  oxen.  A.  gave  plaintiff  notice.  Held, 
in  an  action  on  the  smaller  note,  that  plaintiff's  answer  to  A.  on  receiving 
the  notice,  should  have  been  received  in  evidence ;  it  was  part  of  the  res 
gates. 

Plaintiff  had  a  right  to  reserve  an  option  on  which  note  he  would  apply  pay- 
ment,  though  one  of  them  was  not  yet  due.  And  his  receiving  the  amount 
of  the  order  on  B.  made  no  difference ;  the  only  effect  of  such  an  act  was  to 
make  him  liable  to  A.  for  money  had  and  received. 

The  sale  of  the  oxen  to  A.  was  not  payment  to  the  plaintiff.  Independently 
of  his  assent  to  the  arrangement  between  A.  and  defendant,  it  was  res  inter 
alios  acta. 

• 

Ebbob  from  Livingston  common  pleas,  where  cause  was 
on  appeal.  Plaintiff  sned  defendant  on  a  note  of  $68.21, 
payable  January  1st,  1842.  Plea  as  to  all  except  $32.19, 
payment ;  as  to  that,  money  brought  into  court  with  costs 
of  suit,  viz.,  81  cents.  Plaintiff  at  the  same  time  held  a 
note  against  defendant  of  $260.54,  payable  in  October,  1842. 

On  the  23d  August,  1842,  plaintiff  gave  one  Wilson  a  writ- 
ten request  directed  to  the  defendant  to  pay  Wilson  $40, 
proposing  to  endorse  the  $40  on  "  one  of  your  notes,^'  In 
exchange  for  this  order,  Wilson  gave  his  own  on  one  Ander- 
son for  $40.  On  presentation  of  the  first,  the  defendant 
refused  to  accept,  inasmuch  as  he  was  dissatisfied  with  the 
money  being  applied  on  the  large  note.  But  finally  by 
arrangement  with  Wilson,  the  latter  took  a  yoke  of  oxen,  to 
be  received  in  satisfaction  of  the  order,  and  applied  on  the 
note  in  suit.  Wilson  was  to  give  notice  to  the  plaintiff,  and 
if  he  was  dissatisfied,  he  (Wilson)  told  the  defendant  he 
would  pay  him  for  the  oxen.    Wilson  accordingly  informed 
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Godfrey,  and  the  plaintiff  proposed  to  ask  what  he  replied, 
which  the  court  overruled.  The  plaintiff  afterwards  received 
the  amount  of  the  order  from  Anderson.  The  written  re- 
quest of  the  plaintiff  was  left  with  the  defendant ;  and  the 
cattle  had  been  retained  by  Wilson  till  he  sold  them.  The 
plaintiff  endorsed  the  payment  on  the  large  note. 

The  court  put  the  case  to  the  jury  as  in  effect  a  receipt 
of  the  cattle  by  the  plaintiff  3  and  charged  that  the  person 
making  payment  has  a  right  to  direct  the  application ;  and 
that  they  were  to  receive  Warner's  declarations  as  evidence 
of  his  intent.  If  the  jury  believed  it  was  his  intention 
that  the  cattle  should  apply  on  the  small  note,  they  should 
find  for  him. 

The  court  were  asked  to  charge  that,  to  warrant  an  ap- 
plication on  the  small  note,  the  jury  must  be  satisfied  that 
plaintiff  had  changed  his  intention  from  what  he  had  ex- 
pressed in  the  order.    This  was  refused. 

By  the  Courts  GowEN,  J.     The  request  of  the  plaintiff  was 
that  the  defendant  should  pay  the  forty  dollars,  to  be  applied 
on  one  of  the  notes,  which  money  he  promised  to  apply  on 
one  of  them.    In  this  he  reserved  an  option,  as  he  had 
a  right  to  do,  though  one  of  the  notes  was  not  yet  due. 
The  defendant  refused  to  make  the  payment ;  but  Wilson 
took  the  oxen  in  liqu  of  the  money,  to  be  applied  on  the 
smaller  note,  should  the  plaintiff  agree  to  that.    This  was 
not,  as  the  court  below  supposed,  a  payment  to  the  plaintiff. 
Of  course  the  defendant  .could  not  give  the  money  a  direc- 
tion within  the  rule  which  the  court  laid  down.    Here  was 
a  new  and  independent  agreement  between  the  defendant  and 
Wilson,  subject  to  be  adopted  and  acted  upon  by  the  plaintiff. 
It  was  thus  quite  material  to  look  at  all  the  acts  of  the 
plaintiff,  including  his  answer  when  Wilson  informed  him 
of  what  he  and  the  defendant  had  been  doing.     Such  a  de- 
claration was  a  part  of  the  res  gesta.    The  plaintiff  never 
endorsed  the  forty  dollars  on  the  small  note,  as  the  defendant 
insisted  he  should.    On  the  contrary  he  made  the  endorse- 
ment on  the  large  one.    His  taking  the  tnoney  of  Anderson 

on  the  order  received  by  him  in  exchange,  made  nothing 
D.— IIL  6 
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against  him.  In  short  the  parties  acted  throughout  at  cross 
purposes,  unless  indeed,  on  Wilson's  return,  the  plaintiff  in 
truth  assented  to  a  change  from  his  purpose  as  expressed  in 
the  written  request.  So  far  from  that,  he  in  effect  proposed 
to  show  actual  dissent,  which  the  court  held  to  be  inadmis- 
sible. The  only  consequence  of  receiving  the  amount  from 
Anderson  was  to  render  him  liable  for  it  to  Wilson,  as  mo- 
ney had  and  received.  On  the  other  hand  he  (Wilson)  was 
obliged  to  pay  the  defendant  for  the  oxen  as  for  goods  sold 
and  delivered.  Independently  of  the  plaintiff's  assent,  the 
transaction  between  Wilson  and  the  defendant  was  res  inter 
alios  qcta. 

On  the  whole,  we  think  the  court  below  erred ;  that  the 
judgment  must  be  reversed,  and  a  venire  de  novo  go  from 
that  court  for  a  re-trial. 

Rule  accordingly 


GoNGEB  and  Congeb  vs.  The  Tradesman's  Bake 

A  bank  deducted  93  dajs  disoonnt  in  discounting,  on  the  daj  of  its  date,  a 
note  at  90  days.  The  note  was  for  $931.54,  and  was  payable  in  ])oint  of 
fkot  in  92  days,  the  third  day  of  grace  falling  on  a  Sunday,  and  the  bank 
thus  chained  17  cents  interest  more  than  7  per  cent  per  annum.  It  was 
the  practice  of  the  bank,  on  discounting,  to  caU  the  odd  cents,  if  under  fifty, 
nothing — ^If  over  fifty,  one  dollar ;  and  they  accordingly  chaiged  discount 
on  the  fifty-four  cents  in  this  case  as  on  a  dollar,  and  thus  took  one  cent 
and  a  fraction  interest  more  than  7  per  cent  per  annum.  On  the  trial, 
it  was  put  to  the  jury,  whether  the  bank  knowingly  overcharged,  or  whether 
'  there  was  an  agreement  to  take  and  give  more  thau  legal  interest.  ffisU,  on 
error,  that  the  case  was  rightly  put  to  the  Jury,  (a) 

Bdd  JurthoTf  that  the  principle,  de  minimis  non  curat  lex,  is  a  sufilcient  an- 
swer to  an  objection  of  usury  in  charging  discount  on  the  fifty-four  cents 
as  on  a  dollar. 

Ebwb  from  the  New  York  common  pleas.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  court. 

(a)  The  taking  or  reserving  of  more  than  the  legal  amount  of  interest,  through 
an  error  in  computation,  does  not  constitute  usury.  Marvine  v.  Humerty  2 
Kern.,  223, 
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By  the  Court,  Cowen,  J.  The  court  below  left  two  ques- 
tions of  usury  to  the  jury. 

The  plaintiff  below,  the  bank,  had  discounted  a  note  made 
by  one  defendant  below  and  endorsed  by  the  other,  to  raise 
money.  The  note  was  dated  Aug.  30th,  1839,  and  was  for 
$931.54,  payable  at  90  <}ays. 

It  was  discounted  by  the  bank  on  the  day  of  its  date  and 
d  discount  taken  for  93  days,  though  accidentally  the  third 
day  of  grace  falling  on. Sunday,  it  was  in  strictness  payable 
on  Saturday.  Wherefore  the  discount  was  17  cents  beyond 
the  rate  of  7  per  cent.    This  was  alleged  for  usury. 

Again,  the  odd  cents  (54)  were  called  one  dollar,  accord- 
ing to  a  practice  of  computation  at  the  bank  of  calling  odd 
cents  in  a  note  where  less  than  fifty,  nothing;  where  over 
fifty,  one  dollar.  In  this  way  the  bank  got  one  cent  and  a 
Jraction  over  7  per  cent. 

It  was  put  to  the  jury  whether  the  bank  knowingly  over- 
charged, or  whether  there  was  an  agreement  to  take  and 
give  more  than  legal  interest.  They  found  not.  The  case 
does  not  seem  to  have  been  left  to  the  jury  on  the  general 
intent  to  take  usury,  as  the  counsel  for  the  plaintiffs  in  error 
supposed. 

As  to  the  larger  sum,  seventeen  cents,  the  whole  was  most 
obviously  a  mistake  in  not  adverting  to  the  fact  that  the  last 
day  of  grace  was  Sunday. 

As  to  the  cent  and  a  fraction,  the  bank  was  in  the  habit 
of  casting  interest  on  a  dollar  or  nothing  according  as  the 
odd  cents  in  the  body  of  the  note  overran  or  fell  short  of 
half  a  dollar ;  and  this  was  for  the  convenience  of  business. 
It  is  too  small  a  concern  for  this  writ  of  error,  a  cent  too 
much  discount  on  a  note  of  nearly  $1000 ;  and  may  well  be 
disposed  of  by  saying  de  minimis  non  curat  lex.  But  even 
this,  being  a  sum  so  very  little  in  proportion  to  the  princi- 
pal, might,  I  should  think,  under  the  circumstances  proved, 
be  put,  as  it  was,  on  the  intent  to  overcharge. 

The  recovery  was  well  enough,  and  the  judgment  must  be 
afiSrmed. 

Judgment  a£5rmed. 
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Letts  t^^.  Brooks  and  Brooks,  Adm'rs  of  Brooks. 

PlaintUr,  an  infimt,  and  his  fitther  ezeonted  an  indenture  binding  plaintiff  to 
defendants'  intestate,  but  plaintiff  did  not  serve  till  he  was  of  age,  owing  to 
the  death  of  the  intestate  before  that  time,  and  the  terms  of  the  indenture 
were  not  fulfilled  on  either  side.  Held,  that  the  father,  and  not  the  plaintiff 
was  entitled  on  a  quantum  meruit  to  the  value  of  plaintiff's  services ;  the 
lather  did  not,  under  such  droumstanoes,  forego  his  right  bj  joining  in  the 
indenture. 

There  was  no  proof  that  the  father  was  alive  while  the  servioes  were  being  per- 
formed. Held,  that,  as  he  was  alive  at  the  time  of  the  execution  of  the  in- 
denture, the  presumption  of  life  continues  till  the  contrary  be  shown. 

Motion  to  set  aside  report  of  a  single  referee  in  favor  of 
plaintifil  The  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

By  the  Court  J  CowEN,  J.  This  was  an  action  for  work 
and  labor.  The  services  were  done  under  a  void  indenture, 
between  the  plaintiff  and  his  father  of  one  part,  and  the  in- 
testate on  the  other.  The  plaintiff  did  not  serve  till  he  was 
of  age,  owing  to  the  death  of  the  intestate  before  that  time; 
and  the  terms  of  the  indenture  were  not  fulfilled  on  either 
side.  This  action  was  therefore  brought  on  a  quantum  meruit. 

The  defendants'  counsel  objected  that  the  plaintiff  could 
not  recover  in  his  own  name,  because  the  price  of  the  ser- 
vices  belonged  to  his  father.  That  is  admitted  to  be  the 
general  rule.  But  it  is  said  the  indenture  shows  that  he  has 
parted  with  his  right.  Such  is,  I  think,  the  only  answer 
that  can  plausibly  be  given ;  but  it  seeks  to  infer  too  much. 
The  indenture  indicates  an  intent  that  a  certain  compensa- 
tion should  have  been  paid  to  the  son  in  money  and  other- 
wise pursuant  to  the  indenture.  That  has  not  fallen  due. 
The  son  might  have,  at  any  time,  been  thrown  back  on  his 
father  for  maintenance  and  the  latter  was  entitled  to  his 
services  just  as  if  the  indenture  had  never  been.  To  make 
the-  indenture  say,  that  in  such  a  state  of  things  the  father 
intended  to  relinquish  his  right,  would  be  a  violation  of 
probability.    To  raise  an  implied  admission,  the  party  must 
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say,  do  or  omit  something  incompatible  -with  the  fact  upon 
which  he  insists. 

It  is  said  there  was  no  proof  that  the  father  was  still  alive 
during  the  time  of  the  services  being  performed.  He  was 
alive  wheii  the  indentures  were  executed ;  and  the  presump- 
tion of  life  continues  until  the  contrary  be  shown. 

The  statement  of  the  plaintiff's  counsel  as  to  the  inden- 
ture, was  conceded  by  the  defendants'  production  of  it. 
Taken  together  they  show  that  the  plaintiff  was  an  infant 
and  had  a  father  who  was  entitled  to  pay  for  his  services. 
I  see  no  circumstances  to  rebut  the  presumption  of  law. 
The  evidence  of  the  mere  relation  of  father  and  son  showed 
the  legal  right  to  be  in  the  former.  That  the  son  was  out 
at  work  made  nothing  against  it.  The  right  can  not  be  in 
both  ;  nor  is  it  a  matter  of  election  which  shall  sue.  Shtde 
V.  DtnTy  5  Wend.,  204,  it  appears  to  me,  settles  the  question 
as  it  stood  on  the  testimony  before  the  referee.  There  wants 
evidence  extrinsic  the  indenture,  that  the  father  agreed 
with  the  intestate,  at  least  with  his  son,  that  he  might  re- 
ceive the  wages  without  reference  to  the  terms  of  the  in- 
denture. Such  an  agreement  was  necessary  in  the  outset 
of  the  services.  If  there  was  none,  the  implication  of  law, 
that  the  services  are  to  be  paid  for  according  to  their  worth, 
Arises  in  favor  of  the  father,  who  alone  can  bring  the  action^ 

Beport  aet  aside. 


Cabfektbr  vs.  FBEBLAim,  Sheriff. 

The  deed  of  a  debtor,  which  expresBee  a  oonsideratlon,  is  eyidenoe  that  the 
oonsideratioxi  passed,  as  against  his  oreditors  who  afterwards  obtain  Judg- 
ment. 

And  an  admission  made  by  the  porohaser  at  the  time  of  the  pnrohaae,  that  he 
was  to  pay  the  debts  of  the  grantor,  is  admissible  in  eyidenoe  if  offered  as 
proof  concerning  the  consideration  of  the  purchase ;  if  oilfored  for  any  other 

purpose,  the  admission  is  not  eyidenoe. 

Brflsvin  for  certain  machinery.    Plaintiff  claimed  under 
a  deed,  from  S.  O.  Wheeler  and  wife,  dated  6th  December, 
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1837,  of  one  undivided  moiety  of  lands,  dwellings,  factory 
and  machinery  in  Livingston  county,  subject  to  a  mortgage 
of  $10,000,  to  E.  Reed.  Also  a  deed  from  H.  M.  Wheeler 
and  wife,  dated  18th  April,  1838,  of  remaining  moiety  ^'  as 
conveyed  to  said  H.  M.  Wheeler  by  said  E.  Reed,"  subject 
to  a  mortgage  to  Reed  of  $6000.  Both  deeds  contained  full 
covenants.  H.  M.  and  S.  G.  Wheeler  were  partners  in  the 
factory  in  1837,  H.  M.  residing  at  the  factory,  and  S.  G.  at 
Paterson,  New  Jersey.  PlaintiflF  was  a  8on-in4aw  of  S.  G., 
and  took  possession  of  the  factory  in  April,  1838.  In  the 
Autumn  of  1837,  the  firm  was  in  debt. 

The  defendant,  as  sheriflF,  on  17th  May,  1838,  levied  on 
the  machinery  in  suit,  being  part  of  that  sold  as  above,  un- 
der an  execution  at  the  suit  of  Gage  &  Reed  against  the  firm 
of  H.  M.  &  S.  G.  Wheeler.  Their  judgment  was  perfected  the  . 
9th  May,  1838,  and  there  was  a  good  deal  of  evidence  as  to 
debts  and  dealings  between  the  parties,  which  it  is  unneces- 
sary to  detaiL  Defendant  ofiered  to  show  that  plaintiff,  at 
the  time  he  purchased,  agreed  to  pay  the  debts  of  the  firm. 
The  judge  said  he  would  receive  this  evidence  if  offered  as 
proof  of  the  consideration  of  plaintiff's  purchase  from  the 
debtors ;  not  being  offered  with  that  view,  it  was  rejected, 
and. exception  taken.  The  judge  charged,  inter  alia,  that 
the  deeds  to  plaintiff  were  evidence  against  the  grantor's 
creditors  of  the  considerations  expressed  therein.  Verdict 
for  plaintiff.    Bill  of  exceptions. 

By  the  Cqfirty  Cowbn,  J.  The  decision  of  the  jury  on  the 
question  of  fraud  can  not  be  disturbed. 

The  admissions  of  the  plaintiff  that  he  was  to  pay  debts 
of  the  firm  from  whom  he  purchased  the  property,  and  that 
he  took  subject  to  an  obligation  to  pay,  were  proposed  to  be 
received  by  the  judge,  if  offered  as  proof  concerning  the 
consideration  on  which  the  plaintiff  purchased  of  the  debtors. 
He  denied  their  admissibility  for  any  other  purpose ;  and  in 
this  he  was  right.  They  could  not  be  received  to  raise  a 
trust  or  an  equitable  or  other  lien  in  favor  of  the  defendant. 
He  came  to  defend  as  sheriff  under  the  statute  of  fraudulent 
conveyances.    If  there  was  any  triist  i]\  favor  of  the  credit* 
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ors,  whose  rights  he  represented^  their  remedy  was  in  another 
form. 

On  the  judge's  charge  the  question  is,  whether  the  deed 
of  a  debtor,  expressing  a  consideration,  is  evidence  that  the 
consideration  passed  as  against  his  creditors  who  afterwards 
obtain  judgment.  I  am  of  opinion  that  it  is.  They  claim 
under  him. 

New  trial  denied. 


Dean  vs.  M.  A  F.  Howell. 

To  warrant  a  claim  on  a  note  lent  for  a  specific  object  and  jjeirerted  to  another 
purpose,  it  must  be  taken  bona  fidCj  and  in  the  ordinary  course  of  trade,  {a) 

Defendants  lent  M.  their  note  for  $3000  to  take  up  a  note  which  thej  had  pre- 
viously lent  him.  S.  &  S.,  being  informed  that  the  note  was  lent  M.  "  to 
help  him  in  his  business,**  advanced  him  12000  on  his  check  for  that 
amount,  taking  the  $3000  note  as  collateral  security,  and  charged  usurious 
interest.  Before  this  note  fell  due,  8.  k  S.  released  the  usurious  rate  of  in- 
terest, and  took  M.'s  note  for  the  original  advance  with  legal  interest,  still 
retaining  the  $3000  note  as  collateral.  Edd^  that  this  did  not  oonstituto 
them  bona  fide  holders  of  the  $3000  note. 

The  loan  of  $2000  by  S.  k  S.  was  void  in  its  inception  on  account  of  usury, 
and  the  subsequent  tnmsaction  was  not  equivalent  to  an  original  advance. 

AcTiOK  on  a  promissory  note  for  $3000,  made  by  defend- 
ants, dated  December  28,  1836,  and  payable  to  the  order  of 

(a)  An  innocent  holder  of  negotiable  paper  who  has  received  it  in  the  ordi- 
nary course  of  trade,  but  from  a  person  having  no  title  to  or  authority  to 
transfer  It,  will  not  be  protected  against  the  claim  of  the  previous  owner, 
when  the  paper  was  received  as  security  for  an  antecedent  debt  due  from 
the  person  who  made  the  unauthorized  transfer,  and  the  holder  neither  parted 
with  value  on  the  credit  of  it,  nor  relinquished'any  previous  security.  Stalker 
V.  McDonald,  6  Hill,  93.  See  the  decisions  on  the  meaning  of  the  words  bona 
fidt  holder  for  a  valwibU  consideration  collected  in  this  case ;  see  also  Youngg 
V.  Lee,  18  Barb.,  187,  and  2  Kern.,  553 ;  Stewart  v.  Stnall,  2  Barb.,  559  ; 
Micklee  v.  Cclvin,  4  Barb.,  304 ;  Montrott  v.  Clark,  2  Sandf.,  116  ;  Fenby  v. 
Pritrhard,  2  Sandf.,  151 ;  Spears  v.  Myers,  6  Barb.,  445.  In  Youngs  v.  Lee, 
where  the  owners  of  a  note  due  in  a  few  days,  and  deposited  for  collection 
with  the  bank  where  it  was  payable,  withdrew  it  from  the  bank  and  surren- 
dered it  to  the  maker  on  receiving  from  him  his  note  payable  in  three  months, 
endorsed  by  a  third  person ;  it  toas  held,  that  they  were  holders  for  value  of 
the  latter  note  to  the  amount  of  the  note  surrendered,  and  that  they  were  en- 
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D.  K.  Minor  one  year  from  date.  Minor  endorsed  the  note 
in  blank  and  gave  it  together  with  his  check  for  $2000  to 
his  broker,  with  instructions  to  borrow  $2000  on  the  check 
and  leave  the  note  as  security.  The  broker  testified  that  he 
negotiated  the  loan  with  Smith  &  Sherman  for  twenty  or 
thirty  days  at  an  interest  of  one  dollar  per  day  for  each 
$1000.  He  told  Sherman  the  note  was  given  to  help  Minor 
in  his  btisinesSf  that  it  was  leni  to  Minor  hy  one  of  the  Howells^ 
who  was  his  father-in-law.  Witness  effected  a  renewal  of  the 
loan  for  Minor  on  his  check.  Minor  swore  that  he  received 
the  note  of  defendant  F.  Howell^  his  father-in-law^  to  take 
up  another  note  previously  lent  him  by  defendants,  and  on 
which  there  were  due  $4000.  •  Witness  was  to  raise  $1000, 
and  with  that  and  this  note  to  take  up  the  first,  which  had 
been  lent  to  witness  the  7th  of  December,  1835.  The  note 
remained  with  Smith  &  Sherman  till  late  in  December,  1837, 
when  their  clerk  called  for  the  money,  and  on  the  29th  of 
December  witness  gave  his  note  for  the  original  loan  with 
simple  interest,  and  took  up  his  check.  He  left  the  note  in 
suit  with  Smith  and  Sherman  to  secure  the  note  he  then 
gave,  and  they  agreed  in  writing  to  return  it  on  his  paying 
his  own  note.  Trowbridge,  Smith  &  Sherman's  clerk,  proved 
the  usury  expurgated,  and  the  new  note  of  Minor  taken  for 
the  money  lent,  with  legal  interest,  payable  in  one  year.   This 

was  done  during  the  days  of  grace  of  the  note  in  suit ;  and 

■  ■    I    ■  II  ■       .      »         . 

titled  to  reooyer  this  amount  against  the  endorser,  notwithstanding  the  deli- 
very  of  the  note  to  them  was  a  diyersion  of  it  bj  tilie  maker  from  the  purpose 
for  which  it  had  been  endorsed,  thej  haying  receiyed  it  without  notice  of 
such  diyersion.  A.'s  trans&ring  in  payment  of  a  debt  a  note  endorsed  for  his 
accommodation,  though  he  told  the  endorsers  that  he  intended  raising  money 
en  it  to  be  applied  in  trade,  is  not  such  a  diyersion  of  the  note  from  its  alleged 
object  as  will  discharge  the  endorsers,  it  not  appearing  that,  at  the  timd  of  the 
endorsing,  the  use  to  which  the  note  might  be  applied  was  at  aU  important  to 
them.  Mohawk  Bank  y.  Corty,  1  Hill,  513.  Where  A.  lent  £.  his  note,  to 
enable  him  to  borrow  money,  and  B.  gaye  the  note,  as  collateral  security  for  a 
preyious  debt,  to  C.  who  }iad  notice  of  the  object  for  which  it  was  made,  hdd^ 
that  neither  C,  nor  his  transferee  with  notice  could  reooyer  from  A.  Bun  r. 
Culvtr,  1  Hill,  589.  But  where  a  note  is  endorsed  for  the  accommodation  of 
the  maker,  without  restriction  as  to  the  purposes  to  which  it  is  to  be  applied, 
the  maker  may  apply  it  to  any  purpose  beneficial  to  himself ;  and  a  party  who 
receiyes  it  on  account  of  an  antecedent  debt  due  him  by  the  maker  is  entitled 
to  collect  the  note.    Seneca  C<mnty  Bank  v.  Neats^  3  Comst.,  442, 
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it  was  retained  by  Smith  &  Sherman  as  collateral  security  for 
Minor's  note  till  1840.  At  the  time  of  expurgation  there 
was  no  express  agreement  to  forbear  on  Minor's  note ;  though 
that,  witness  thought,  was  the  understanding,  viz.,  to  wait 
till  Minor's  note  became  due.  He  said  the  broker  told  Smith 
&  Sherman  that  the  note  in  suit  was  given  by  F.  Howell  to 
assist  M.  in  his  business.  Defendants'  counsel  requested 
the  judge  to  charge,  1.  That  the  expurgation  on  December 
29,  1837,  did  not  make  Smith  &  Sherman  bona  fide  holders, 
they  did  not  then  part  with  value.  Besides,  the  note  had  been 
misapplied,  and  they  knew  it.  And  the  plaintiff's  right  is 
no  better  than  theirs.  2.  Smith  &  Sherman  receiving  it  as 
security,  they  knowing  it  w€U3  lent,  defendants  were  mere  sure* 
ties  to  Smith  &  Sherman ;  and  their  taking  Minor's  note  for  a 
year  and  agreeing  to  extend  the  time  discharged  defendants. 
3.  The  note  being  due  29th  December,  when  expurgation 
took  place,  their  retaining  it  as  security  would  not  make 
them  bona  fide  holders.  The  judge  refused  to  charge  as 
requested,  and  directed  the  jury  to  find  for  the  plaintiff. 
Yerdict  accordingly.  Exceptions.  Defendant  moves  for  a 
new  triaL 

By  the  Caurij  Cowen,  J.  There  is  no  pretence  that  Smith 
&  Sherman  took  the  note  originally  as  bona  fide  purchasers. 
I  do  not  say  this  because  they  had  notice  that  Howell  fur- 
nished Minor  with  the  note,  or  lent  it  to  assist  him  in  his 
business,  though  there  was  a  plain  perversion,  the  note  having 
been  in  fact  designed  for  taking  up  another  note  which 
Howell  had  lent.  The  notice  did  not  carry  any  idea  of  the 
particular  purpose.  A  bona  fide  advance  would  have  been 
perfectly  consistent  with  the  purpose  as  expressed  by  the 
notice.  The  broker  told  Sherman  plainly  enough,  however, 
that  the  note  had  been  lent,  and  he  took  it  on  a  loan  grossly 
and  oppressively  usurious,  (a)    It  lay  in  the  hands  of  Smith 

(a)  Where  an  agent,  entrnsted  wifh  a  negotiable  note  for  the  purpose  of  pro- 
<niiing  it  to  tie  diseoanted,  pledged  it  with  a  stranger  for  money  lent  him  for 
his  own  nse,  at  usurioas  interest,  it  was  held  that,  the  transaction  being  ille- 
gal for  nsorj,  the  lender  could  not  retain  the  note  against  the  true  owner,  on 
the  ground  that  he  had  receired  it  in  good  faith,  in  the  usual  course  of  trade. 
Seatgtu  T.  Parktt  2  Sandf.,  60. 

D.— m.  6 
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&  Sherman  till  nominally  due,  when  within  the  days  of 
grace  they  make  an  agreement  with  Minor  that  the  demand 
for  usurious  interest  shall  be  given  up,  and  take  his  note  at 
one  year  for  the  money  lent  with  the  simple  interest.  They 
then  add  a  new  agreement  that  the  note  in  question  shall 
remain  with  them  as  collateral  security,  and  it  did  so  remain 
till  after  it  fell  due.  Now,  up  to  the  time  of  the  new  ar- 
rangement, Minor  owed  them  nothing.  All  was  void  for 
usury.  That  is  not  denied ;  nor  is  it  claimed  that,  for  the 
actual  advance  made  on  the  note  they  had,  up  to  this  time, 
any  claim  whatever.  The  only  ground  on  which  this  action 
can  be  sustained,  then,  is,  that  the  releasing  of  the  usurious 
interest,  and  taking  the  new  note  was  equivalent  to  an 
original  advance  of  the  money,  and  clothed  them  with  the 
character  of  bona  fide  holders  at  and  after  that  time.  This 
I  can  by  no  means  admit.  To  warrant  a  claim  on  the  ground 
of  paramount  right  upon  a  lent  note,  void  in  its  inception,  and 
confessedly  perverted  as  this  was,  all  the  authorities  agree 
that  it  must  be  taken  in  the  ordinary  course  of  trade.  I  do 
not  deny  that  receiving  it  as  collateral  security  on  an  actual 
advance  raises  a  case  of  bona  fides,  if  the  advance  be  a  fair 
one.  But  what  have  we  here?  Notice  that  the  note  w€U3 
void  in  its  inception ;  the  purchasers'  taking  it  for  a  void 
loan,  in  other  words  without  consideration ;  and  never  after- 
wards advancing  any  thing.  Aware  that  the  makers  were 
not  liable  they  call  on  the  usurious  borrower,  and,  behind 
the  back  of  the  defendants,  take  a  new  note  which,  by  ex- 
purgating the  usury,  operates  from  that  time  as  against  him. 
Then,  to  secure  the  performance  of  this  new  engagement, 
the  note  in  question  is  taken  as  a  pledge.  We  are  then 
gravely  told  that  all  this  makes  out  a  bona  fide  transfer  in 
the  ordinary  course  of  trade. .  But  here  w€U3  no  advance  of 
money,  actual  or  constructive.  Analyze  the  transaction; 
first  a  debt  is  made  to  arise  out  of  a  previous  moral  obliga- 
tion ;  then,  as  a  security  coUatereJ  to  such  debt,  the  note 
is  pledged.  The  obligation  to  pay  dates  from  the  giving  of 
the  new  note.  Up  to  that  time  there  was  none.  Then  the 
most  we  can  say  is  that  the  note  in  question  was  taken  as 
collateral  security  for  that  precedent  debt.    This  is  not  the 
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good  faith  which  the  law  means  when  it  holds  a  purchase 
of  commercial  paper  sacred,  and  even  allows  it  to  work 
wrong  against  third  persons  whose  names  are  upon  it.  To 
warrant  such  a  violent  consequence  the  transaction  must 
not  only  rest  upon  an  actual  advance  at  the  time,  of  money 
or  its  equivalent,  but  it  must  be  strong  in  its  innocence  and 
purity.  To  say  that  the  transaction  in  question  was  such, 
and  that  this  note  passed  in  the  ordinary  course  of  trade, 
would  be  a  slander  upon  the  mercantile  community.  There 
are  devices  enough  for  covering  up  and  saving  men  against 
the  legal  consequences  of  usury,  without  adding  this  to  the 
catalogue. 

It  is  not  denied  that  the  note,  if  unavailable  in  the  hands 
of  Smith  &  Sherman,  is  equally  so  in  the  hands  of  the  plaintiff. 
I  suppose  it  was  transfered  to  him  merely  for  the  purpose  of 
adding  to  the  embarrassments  of  the  defence.  It  seems  not 
to  have  reached  his  hands  till  about  a  year,  or  at  least  some 
months  after  it  was  due.  It  does  not  appe^ur  that  he  ever 
paid  any  thing  for  it. 

I  do  not  inquire  whether  the  various  prayers  to  charge 
may  not  have  been  improperly  denied.  My  opinion  is  that 
the  learned  judge  erred  in  directing  the  jury  to  find  for  the 
plaintiff  instead  of  the  defendants,  who  made  out  a  clear  and 
fuU  defence. 

New  trial  granted,  costs  to  abide  event. 


Hope  vs.  Eddinoton. 


TVhAt  amounts  to  an  eriction  of  tenant,  so  as  to  dischaige  his  suretj  from 
pAjment  of  rent  ?  («) 

Ebbob'  from  superior  court,  New  York,  where  the  cause 
ijvas  by  certiorari  from  the  marine  court,  where  Hope  sued 

(a)  A  wrongful  eviction  of  the  tenant  bj  the  landlord  from  a  part  of  the 
denused  premises  suspends  the  rent  until  the  possession  is  restored.  And  the 
Ijoidlord  can  not  recover,  on  the  agreement  to  paj  rent,  a  portion  thereof,  nor 
Any  compensation  for  the  part  of  the  premises  occupied  by  the  tenant  irhilo 
sncli  eviction  continued.    Nor  can  he  recover  in  an  action  for  use  and  occu- 
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EddingtOD  as  surety  for  one  Golding,  and  declared  against 
him  in  covenant  t}iat  Golding  should  pay  the  rent,  viz.,  $300, 
of  house  and  store  No.  36,  viz.,  rent  on  lease  for  nine  months, 
viz.,  from  August  1st,  1841,  to  May  Ist,  1842,  or  so  much  as 
should  remain  unpaid,  avering  that  $50  were  in  arrear.  Plea, 
eviction.  Defendant  proved  that  Oolding  left,  having  been 
expelled  by  an  officer  under  the  influence  of  Hope,  and  that 
one  Lewis  was  put  in  possession  as  Hope's  tenant,  September 
16th,  1841,  who  continued  in  possession.  The  alleged  ground 
of  ordering  Golding  off  was  that  he  kept  a  disorderly  house. 
Eddington,  the  defendant,  was  also  instrumental  in  getting 
Golding  away,  Hope  promising  if  he  would  effect  it  to  for- 
give him  his  obligation  to  pay  as  surety.  There  was  judg- 
ment in  the  marine  court  for  the  defendant,  and  this  was 
affirmed  by  the  superior  court. 

By  the  C<mrty  CowEN,  J.     The  marine  court  was  clearly 
warranted  by  the  evidence  in  finding  an  eviction. 

Judgment  affirmed. 

—  ■  ■ ,  —  .. ,   .   . . ■,.-■_■,■    -        .     ,  ■  „  - . .. 

pation  the  value  of  the  part  of  the  demised  premises  enjoyed  by  the  tenant 
during  the  term,  and  while  deprived  of  the  residae  bj  such  eviction.  There- 
fore, where  premises  were  demised  by  an  agreement  not  under  seal,  for  a  year, 
at  the  rent  of  two  hundred  dollars  payable  quarterly,  and  the  landlord,  before 
any  rent  became  payable,  wrongfuUy  entered  and  evicted  the  tenant  from  a 
part  of  the  premises,  but  the  latter  voluntarily  occupied  the  residue  to  the 
end  of  the  term,  when  the  landlord  brought  an  action  for  use  and  oooupa,tion; 
held,  th&t  he  could  not  recover.  ChrUtophtr  v.  Austin,  1  Kern.,  216.  Where 
the  tenant  is  evicted  from  a  part  of  the  premises  by  title  paramount  to  the 
lessor's,  the  landlord  may  recover  for  the  portion  of  the  premises  enjoyed  by 
the  tenant,    itf.,  per  Pabkbb,  J. 
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Douglass  vs.  Fbame^  0.  H.  P.  Kimbebi.t  and  David  Eihbebly. 

In  an  action  on  a  promissorj  note  made  bj  A.  k  Co.,  and  seeking  to  charge 
B.,  one  of  the  defendants,  as  a  donnant  partner,  it  is  not  allowable  to  show 
that,  at  the  formation  of  the  firm  of  A.  k  Co.,  thej  and  B.  entered  into  » 
conspiracj  to  defraud  the  creditors  of  the  firm  for  the  purpose  of  taming 
the  avails  of  their  business  into  the  hands  of  B. 

Whether  under  the  circumstances  of  this  case  a  dormant  partnership  wai 
proTed,  adjudged. 

Errob  from  superior  court.  The  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

By  the  Courty  Gowen,  J.  This  was  an  action  on  a  pro- 
missory note  made  by  Frame  &  Kimberly,  which  firm  con- 
sisted of  Thomas  L.  Frame  and  Oliver  H.  P.  Kimberly.  The 
object  of  the  action  was  to  charge  David  Kimberly  as  a 
dormant  partner.  David  had  been  a  member  of  two  previ- 
ous firms,  Kimberly  &  Co.,  consisting  of  David  Elimberly, 
Oliver  H.  P.  Kimberly  and  Stiles  Curtis.  This  was  dissolved 
in  March,  1837,  and  the  firm  of  David  Kimberly  ft  Son 
formed,  consisting  of  David  Kimberly  and  Oliver  H.  P. 
Kimberly.  In  January,  ISSS,  this  firm  was  dissolved  and 
that  of  Frame  A  Kimberly  formed  at  the  same  time.  All 
the  firms  did  their  business  at  the  same  place ;  and  their 
business  was  of  the  same  kind.  On  forming  the  latter  firm, 
they  purchased  all  the  effects  of  the  two  former,  and  agreed 
to  pay  their  debts.  June  8th,  1839,  they  failed  and  made  a 
general  assignment  to  David  Kimberly,  to  secure  him  against 
liabilities  on  their  account,  the  balance  to  be  applied  in 
paying  other  debts.  0.  H.  P.  Kimberly  was  a  son  of  David 
Eamberly,  and  resided  with  his  father  during  the  transac- 
tions in  question.  The  father  even  after  he  had  sold  out  to 
the  last  firm  kept  his  desk  in  the  store,  and  was  there 
daily,  his  family  residence  being  at  Brooklyn.  The  dissolution 
of  the  old  firms  was  duly  advertised  and  their  signs  remained 
over  the  door  but  a  short  time  after  the  formation  of  the 
last  firm.    The  nature  of  the  interest  which  David  Elimberly 
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retained  in  the  new  business,  and  which  drew  him  so  often 
to  the  store  was  explained  by  the  evidence. 

When  the  last  firm  was  formed  David  Kimberly  agreed 
with  it  to  endorse  or  give  his  own  notes  in  its  favor  not  ex- 
ceeding $30,000  at  any  one  time ;  and  that,  if  the  assets  of 
the  two  late  firms  should  prove  insufficient  to  pay  the  debts 
of  those  firms,  he  would  iconvey  certain  lands,  to  an  amount 
which  would  indemnify  against  the  deficiency.  In  consid- 
eration of  the  premises.  Frame  A  Kimberly  agreed  to  pay 
David  Kimberly  $1000  per  annum  for  five  years,  or  until  he 
should  be  relieved  from  his  endorsements  and  liabilities  on 
their  account.  He  was,  in  the  mean  time,  to  have  free 
access  to  their  books  for  the  purpose  of  ascertaining  the 
state  of  their  business ;  and  was  to  aid  and  assist  in  collecting 
the  debts  and  settling  the  business  of  the  late  firms.  They 
agreed  to  conduct  their  business  with  care  and  economy,  and 
if  not  conducted  in  a  mercantile  and  fair  manner,  David  had 
a  rigt  to  withhold  his  name  from  their  paperl 

There  was  nothing  of  consequence  shown  in  the  conduct 
of  the  parties  incompatible  with  the  professed  relation  in 
which  they  stood  towards  each  other.  The  plaintiff 's  counsel 
admitted  that  no  credit  had  been  given  by  the  plaintiff  on 
account  of  supposing  David  to  be  a  member  orthe  firm,  nor 
had  the  plaintiff  any  evidence  to  offer  that  he  had  ever  held 
himself  out  as  a  member.  In  short  there  was  nothing,  so  far, 
which  tended  to  the  inference  that  David  Kimberly  was  a 
partner. 

The  firm  was  badly  insolvent  when  it  failed,  and  an  in- 
ference was  sought  to  be  raised  that  the  whole  arrangement 
had  been  made  between  David  and  the  firm  with  a  view  to 
pay  the  debts  of  the  previous  firms  out  of  the  business  of 
the  new ;  thus  securing  a  profit  or  benefit  to  David,  at  the 
expense  of  the  creditors  of  the  new  firm ;  that  the  assets  of 
the  previous  firms  were  known  to  be  deficient ;  and  the  new 
firm  created  with  the  design  in  its  members  and  David  to 
defraud  its  creditors,  by  appropriating  their  effects  to  the 
relief  of  David,  in  discharging  the  old  claims. 

Finally,  the  plaintiff's  counsel  offered  directly  to  give 
evidence  of  a  conspiracy  to  effect  this  fraudulent  object, 
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which  was  overruled  by  the  court  below  as  inadmissible  in 
an  action  of  assumpsit  on  the  note ;  and  as  applicable  to  an 
action  on  the  case  only  for  the  deceit.  The  court  below, 
holding  also  that  the  evidence  relied  on  to  establish  a  dor- 
mant partnership  did  not  raise  a  question  even  for  the  jury, 
nonsuited  the  plaintiffl 

I  think  they  were  right.  It  is  now  scarcely  pretended 
that  there  was  any  evidence  of  a  partnership  independently 
of  what  was  oflfered  and  rejected.  This,  I  think,  was  a  de- 
parture from  the  ground  of  action  in  the  declaration.  It 
was  proposed  to  prove,  not  a  partnership  between  the  three, 
but  a  connection  between  the  ostensible  members  only,  with 
an  understanding  that  they  should  turn  the  avails  of  their 
business  into  the  hands  of  another  for  his  benefit ;  a  part- 
nership between  them  to  plunder  their  creditors  for  the 
benefit  of  a  third  peison. 

It  is  said  that  such  proof,  connected  with  the  other  evi- 
dence, would  have  made  out  a  partnership  among  the  three, 
or  at  least  a  case  from  which  the  jury  might  have  infered 
one.  Such  an  object  was  scarcely  avowed ;  but  if  it  had 
been,  I  see  nothing  in  it  which  would  tend  to  answer  the 
object  The  evidence  proposed  went  to  show  a  criminal  con- 
spiracy, a  substantive  fraud,  whether  this  evidence  be  taken 
by  itself  or  in  connection  with  that  which  had  preceded  it ; 
a  partnership  in  guilt  it  is  true ;  but  nothing  that  would 
raise  an  implied  assumpsit  on  the  part  of  David  Kimberly 
to  pay  the  note.  Judgment  affirmed. 


Van  Sltck  vs.  Pulvbb,  Adm'r,  Ac. 

Fbintiff  had  levied  on  the  property  of  B.  under  exeoation ;  defendant'!  intes- 
tate promised  plaintiff,  if  he  would  stop  proceedings  and  i^ot  sell  or  remore 
the  furniture,  that  he  would  paj  the  debt ;  plaintiff  then  told  the  constable, 
who  had  levied  on  the  goods,  not  to  proceed  farther  with  the  execution. 
Btldf  that  the  promise,  not  being  in  writing,  was  void  under  the  statute  of 
frauds. 

The  simple  forbearance  by  plaintiff  from  proceeding  further  with  the  execution 
was  not  a  good  consideration  for  the  promise.  That  might  have  been  so, 
if  the  promise  had  been  in  writing ;  but  it  is  good  for  nothing  when  invoked 
to  sustain  a  mere  parol  promise  that  another's  debt  shall  be  paid. 
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Ebbob  from  New  York  common  pleas,  where  the  cause 
was  by  appeal,  by  P.  A.  Pulver,  the  intestate.  Van  Slyck 
sued  P.  A.  Pulver  and  declared  that  having  an  execution 
against  one  Bullock,  under  which  his  property  had  been 
seized,  the  defendant,  in  consideration  that  he  would  stop 
further  proceedings,  Ac,  and  not  sell  or  remove  the  property, 
promised  to  pay  the  debt ;  that  relying,  &c.,  the  plaintiff  did 
stop,  &c.,  and  lost  his  lien,  &c.  The  evidence  is  sufficiently 
stated  in  the  opinion  of  the  court. 

By  the  Courty  Cowen,  J.  The  only  proof  of  the  alleged 
contract  was  the  plaintiff's  (Van  Slyck's)  own  declaration. 
After  the  constable  had  seized  property  sufficient  to  satisfy 
the  execution,  the  plaintiff  and  Pulver  (the  intestate)  came 
together  at  the  office  of  the  justice  who  rendered  the  judg- 
ment ;  where,  pursuant  to  their  request,  the  justice  drew 
the  assignment  of  a  wagon  from  the  intestate  to  Van  Slyck, 
expressed  to  be  a  security  for  the  debt  due  .on  the  judgment 
and  execution.  The  wagon  was  held  by  the  intestate  by 
virtue  of  a  mortgage.  The  assignment  wfts  executed  by 
both  parties  at  the  justice's  office,  when  the  parties  went  out 
of  doors  for  a  few  minutes;  and  while  there  with  the  con- 
stable, Van  Slyck,  addressing  the  constable  in  the  hearing 
of  the  intestate,  told  him  (the  constable)  ^^  you  need  not 
proceed  any  farther  with  the  execution,  as  Pulver  has  agreed 
to  pay  it."  The  constable  tken  left  and  did  not  proceed 
farther. 

The  intestate  insisted  that  the  agreement  between  the  par- 
ties spoken  of  by  the  plaintiff  was  the  written  one,  which  the 
plaintiff  must  produce  and  rely  upon  ;  but  he  answered  that 
the  agreement  he  went  upon  was  the  subsequent  one  by  parol 
out  of  doors ;  and  the  court  overruled  the  objection,  deciding 
anfl  charging  the  jury,  that  the  subsequent  parol  agreement 
was  distinct  and  independent ;  and  though  by  parol,  it  was 
valid.  Several  other  decisions  were  made  which  were  ex- 
cepted to ;  but  they  need  not  be  noticed,  for  I  am  of  opinion 
that  the  court  erred  in  the  above  two  vital  respects.  It  is 
extremely  doubtful,  upon  a  just  construction  of  what  the 
plaintiff  said  to  the  constable,  whether  he  could  have  alluded 
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to  any  agreement  for  paying  the  execution  independent  of 
the  written  assignment,  which  the  intestate  had  just  executed 
to  secure  it.  If  it  was  susceptible  of  any  other  interpreta- 
tion it  should  at  least  have  been  left  to  the  jury.  The  words 
were  the  plaintiff's  own;  and  all  the  evidence  against  the 
intestate  lay  in  his  silence.  But  as  the  plaintiff  himself 
stated  the  promise,  allowing  it  to  be  an  independent  one,  it 
is  void  by  the  statute  of  frauds  cmd  perjuries.  The  case  is 
supposed  to  fall  within  Mercein  v.  Macky  10  Wend.,  461, 
which  holds  that  if  a  man  promise  by  parol,  in  consideration 
that  the  promisee  relinquish  a  lien,  he  is  liable.  But  in  that 
case  the  release  of  the  property  was  a  part  of  the  contract. 
All  that  Van  Slyck  by  his  own  showing  made  out,  comes  to 
QO  more  than  a  naked  promise  to  pay  the  debt.  The  direc- 
tion to  the  constable  not  to  proceed  was  put  forward  as  a 
mere  consequence  of  the  promise ;  and  the  loss  of  the  lien 
was  a  conseqqpnce  of  that.  Considering  the  manner  in 
which  the  promise  of  the  intestate  was  sought  to  be  made 
out,  the  declaration  should  have  been  most  full  and  explicit. 
Every  ambiguity  should  have  been  turned  by  the  court  be- 
low against  him,  whereas  a  binding  promise  seems  to  have 
been  taken  for  granted.  The  plaintiff  should,  I  think,  have 
been  nonsuited  when  the  motion  was  made  for  a  nonsuit,  on 
the  ground,  among  others,  that  the  promise  was  within  the 
statute  of  frauds.  But  there  is  also  an  error  in  the  charge. 
The  case  was  put  to  the  jury  as  if  even  the  consideration  of 
relinquishment  was  unnecessary.  They  were  told  that  sim- 
ple forbearance  was  a  good  consideration  for  the  promise. 
That  might  have  been  so,  if  the  promise  had  been  in  writing ; 
but  it  is  good  for  nothing  when  invoked  to  sustain  a  mere 
parol  promise  that  another's  debt  shall  be  paid.  To  render 
it  available  in  such  a  case,  it  must  be  recited  in  a  written 
stipulation  to  pay.  {Caperton  v.  Grayy  4  Yerg.  563.) 

Judgment  reversed. 
7 
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Field  vs.  Chase. 

It  Ib  settled  that  the  proyUion  in  ohiurter  parties,  allowing  a  certain  number 
of  running  dayi  for  dlBohar^png  and  loading,  is  a  positive  stipulation  bj  the 
f^ighter  that  he  will,  on  arriving  at  the  port  speoilled,  load  and  unload 
within  the  time  mentioned ;  and  if  detained  longer,  it  shall  be  counted  his 
own  delay. 

Aocordinglj,^  where  A.  chartered  a  ship  for  a  voyage  from  Boston  to  Havana, 
"  twenty-iive  running  days  to  be  allowed  for  discharging  and  loading  in 
Cuba ;  and  if  more  was  used,  $30  per  day  demurrage  to  be  paid  by**  A.;  ii 
voM  htld  no  defence  against  payment  of  the  demurrage,  that  the  skip  arrived 
at  Cuba  during  the  Easter  holidays,  and  that,  according  to  the  usage  of  the 
place,  the  custom  house  was  closed  and  the  ship  could  not  be  entered  nor 
permission  had  to  unload. 

Where  the  loading  or  unloading  is  to  be  within  a  certain  number  of  dayt 
generally,  or  so  many  working  days,  they  do  not  indude  Sundays  or  custom 
house  holidays ;  otherwise  when  the  words  are,  as  here,  running  days. 
Fir  CowBv,  J.  • 

Erbor  to  superior  court  of  the  city  of  New  York.  The 
case  is  sufficiently  stated  in  the  opinion  of  the  court. 

J.  H.  Raymond^  for  the  plaintiff  in  error. 

J.  JIf.  Martin-,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  action  in  the  court  below 
was  by  Field  against  Chase,  to  recover  money  advanced  by 
the  former  in  payment  of  the  disbursements  and  port  charges 
of  the  brig  ^'  Damascus"  at  Cuba,  pursuant  to  his  stipulation 
in  a  charter  party.  He  had  chartered  the  ship  of  the  de- 
fendant, who  was  master  and  part  owner,  for  a  voyage  from 
Boston  to  H^vaqa  and  Matanzas,  and  thence  to  a  port  in 
Europe,  &c.;  "  twenty-five  running  days  to  be  allowed  for 
discharging  and  loading  in  Cuba ;  and  if  more  are  used,  thirty 
dollars  per  day  demurrage  to  be  paid  by  said  Field."  The 
defendant  retained  for  several  days'  demurrage  at  Havana 
out  of  the  moneys  advanced  by  the  plaintiff  as  above  stated ; 
and  the  sole  question  is,  whether  the  brig  was  delayed  at 
that  port  under  circumstances  which  rendered  the  plaintiff 
accountable.    She  was  detained  thirty-four  days,  and  five 
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days  of  the  demurrage  were  accounted  for  by  the  fact  that 
she  reached  the  port  during  the  Easter  holidays,  when,  ac- 
cording to  the  usage  of  the  place,  the  custom-house  was 
closed.  The  brig,  therefore,  could  not  be  entered,  nor  could 
permission  be  obtained  to  unload.  The  consignee  had  no- 
tice of  her  arrival  immediately.  The  court  below  charged 
the  jury  that  the  twenty-five  running  days  commenced  on 
the  arrival  of  the  brig  in  port  and  notice  to  the  consignee ; 
that  the  occurrence  and  continuance  of  the  Easter  holidays, 
the  consequent  suspension  of  business  at  the  custom-house, 
and  the  delay,  from  those  causes,  of  the  custom-house  entry 
and  permit,  did  not  postpone  the  commencement  of  the  run- 
ning days  allowed  for  discharging  and  loading.  A  verdict 
was  accordingly  rendered  in  favor  of  the  defendant;  and 
the  plaintiff  sued  out  a  writ  of  error  from  this  court 

It  is  impossible  to  say,  from  this  case,  that  it  was  the 
business  of  the  defendant  to  see  that  the  brig  was  entered 
at  the  custom-house.  I  should  rather  conclude  that  this 
was  the  business  of  the  consignee.  It  is  settled  that  this 
provision  for  running  days,  as  they  are  called,  is,  in  effect,  a 
positive  stipulation  by  the  freighter  that  he  will,  on  arriving 
at  the  port  to  which  they  relate,  load  and  unload  within  the 
time  mentioned ;  and  that,  if  detained  longer,  it  shall  be 
counted  as  his  own  delay.  The  legal  consequence  of  such  a 
construction  is,  in  ordinary  contracts,  extremely  well  settled. 
If  violated  from  any  cause,  even  in  consequence  of  inevita- 
ble accident,  this  shall  not  excuse  the  party  from  the  pay- 
ment of  damages.  The  contract  is  express,  not  merely 
implied  by  law.  In  this  last  case  he  would  be  excused  by  the 
act  of  God  or  the  enemies  of  the  country.  But  where  it  is 
express,  nothing  short  of  the  other  party's  fault  will  have 
that  effect.  The  decisions  in  respect  to  the  stipulation  in 
question  will  in  general  be  found  in  harmony  with  the  dis- 
tinction. 

A  ship  being  detained  by  the  crowded  state  of  the  docks 
is  one  instance.  (3  Chit.  Com.  Lawy  428,  and  the  books  there 
cited  in  note  (1.)  Being  blocked  up  by  ice  in  the  Thames 
is  another ;  though  a  farther  detention  for  want  of  clear- 
ances in  consequence  of  the  custom-house  being  burnt  down, 
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was  allowed  to  be  an  excuse  on  the  ground  that,  to  obtain 
the  clearance  was  shown  to  be  the  business  of  the  owner. 
{Barret  v.  Duttouy  4  Gamp.  333 ;  vide  id.,  336,  note.)  So,  if 
the  delay  be  occasioned  by  the  irregular  act  of  the  custom- 
house officers.  {Bessey  v.  Evans,  id.,  131.)  So,  where  the 
delay  arises  from  the  regular  course  of  business  at  the  gov- 
ernment office  {Hill  V.  Me,  id.  327);  or  even  the  prohibition 
of  a  foreign  government.  {Blight  v.  Page,  3  B.  4  P.,  295,  in 
note.)  In  all  these  cases  demurrage  was  allowed ;  and  in 
the  last,  the  general  distinction  which  I  have  noticed  was 
adverted  to  by  Lord  Kenyon.  He  cites  Co.  Litt.:  "  That  if 
a  man  be  bound  in  an  obligation  to  A.,  conditioned  to  en- 
feoff B.,  a  stranger,  and  B.  refuse,  the  obligation  is  forfeited; 
for  the  obligor  has  taken  it  upon  him  to  make  the  feoffment. 
The  reason  of  this,  he  says,  is  clear.  If  a  man  undertake 
what  he  can  not  perform,  he  shall  answer  for  it  to  the  per- 
son with  whom  he  undertakes."  To  apply  the  rule  to  the 
principal  case :  Here  the  plaintiff  undertakes  to  unload  and 
reload  in  twenty-five  days  after  arriving  at  the  port  of  Ha- 
vana ;  and  if  detained  more,  to  pay  a  per  diem  of  $30.  He 
sets  up  for  excuse  that  business  being  suspended  during  the 
Easter  holidays,  he  could  not  enter  the  brig  nor  procure  a 
permit  to  begin  the  work.  He  is  bound  to  go  farther,  and 
show  that  the  defendant  was  obliged  to  obtain  those  papers; 
but  by  a  failure  on  his  part,  prevented  the  plaintiff.  That 
he  has  not  done.  The  cases,  or*  rather  dicta,  may  not  be 
entirely  uniform ;  but  on  the  balance  of  authority  there  can 
be  no  doubt;  beside  its  entire  accordance  with  principle 
and  analogy.  (3  Chit.  Com.  Law,  427-8 ;  Holt  on  Ship.,  326, 
332,  2  Lond.  ed.;  Randall  v.  Lynch,  2  Camp.,  352;  S.  C. 
12  East,  179;  Kent's  Com  ,  202,  4th  ed.;  Barker  v.  Hodgson, 
3  Maul.  &  Selw.,  267 ;  McCuUock's  Com.  Diet.,  Demurrage.) 
There  is  a  difference,  it  seems,  in  respect  to  this  provision 
of  a  charter  party,  depending  on  the  words.  Where  the 
loading  or  unloading  is  to  be  within  a  certain  number  of 
days  generally,  or  so  many  working  days,  they  do  not  include 
Sundays  or  custom-house  holidays ;  otherwise  where  the 
words  are,  as  here,  running  days.  (Holt  on  Shipp.,  338-9, 
Lond.  ed.  of  1824 ;  Cochran  v.  Petherg,  3   Esp.  Rep.,  121 ; 


NEW  TOBE— 184&  53 


Bdwards  ▼.  Re/noldfl. 


Lawes  on  Chart  Parties,  131.)  On  the  former  words,  the 
defendandant's  case  would  indeed  have  been  very  question- 
able ;  on  the  latter,  it  is  very  clear.  The  reasoning  in  Duff 
y.  Van  Zandty  3  Johns.  Cas.,  162,  is  mainly  relied  on  by  the 
counsel  for  the  plainti£  But  the  words  ^ere  were  working 
days. 

Judgment  affirmed. 


Edwabds  vs.  Bjbtnolds. 


Where  a  claim  for  damnges  ie  made  up  of  good  and  bad  items,  and  there  ia  a 
general  verdiot  for  the  plaintiff,  it  wU  be  intended  on  a  motion  in  uxeit 
of  Judgment  that  the  verdiot  waa  given  on  the  good  items  onlj. 

Motion  in  arrest  of  judgment.    Thd  grounds  of  the  mo- 
tion appear  in  the  opinion  of  the  court. 

By  the  Courts  Cowen,  J.     The  first  count  alleges  that  the 
plaintiff,  at  the  defendant's  request,  bought  of  Morehouse  & 
Husted  the  furniture,  &c.,  in  the  North  American  Hotel,  for 
$4000,  with  their  unexpired  term  in  the  house,  ending  in 
August,  1842,  the  plaintiff  to  take  possession  immediately. 
That  in  consideration  thereof  the  defendant,  who  was  the 
reversioner,  and  to  whom  the  $400  rent  was  due,  agreed  to 
refrain  from  taking  any  steps  to  collect  it  till  after  May  1st, 
1842 ;  that  the  plaintiff  should  have  the  privilege  of  a  far- 
ther lease,  if  he  and  the  defendant  could  agree,  and  if  not,  the 
plaintiff  should  have  the  privilege  of  selling  to  whomsoever 
the  defendant  might  demise.     That  the  plaintiff  purchased 
accordingly,  entered,  took  possession  of  the  furniture,  A;c.,  and 
sold  the  unexpired  term,  by  the  defendant's  consent,  to  Bar- 
nnm  &  Fairchild,  with  the  furniture,  Ac,  they  to  pay  April  30, 
1842,  and  have  possession  the  Ist  of  May.    That  the  defend- 
ant, however,  distrained  the  furniture  on  the  30th,  contrary 
to  his  agreement,  in  consequence  whereof  Barnum  &  Fair- 
child  refused  to  complete  the  purchase ;  the  plaintiff  in  order 
to   pay  the  rent  was  obliged  to  sacrifice  the  furniture,  &c., 
by  sale  at  auction,  besides  losing  his  time  in  journeying  to 


54  CASES  IN  THE  SUPREME  COURT. 

Edwards  t.  Reynolds. 

Gonnecticuty  in  order  to  consummate  his  bargain  with  Bar- 
num  &  Fairchild.  The  second  count  was  the  same  in  sub- 
stance. There  was  a  general  verdict  for  the  plaintiff,  with 
1686.88  damages. 

The  defendant's  cdunsel  moved  in  arrest  of  judgment. 
Various  points  were  taken  against  the  validity  of  the  con- 
tract as  set  forth,  which  we  considered  so  plainly  without 
foundation  that  no  time  would  have  been  taken  to  consider 
the  case  any  farther,  had  it  not  been  for  the  claim  set  up  by 
the  counts  for  special  damages.  The  claim  that  the  goods 
were  sacrificed  at  auction,  arid  that  for  expense  of  journey- 
ing tq  effect  a  resale  were  clearly  improper  items ;  and  it  is 
scarcely  conceivable  how,  independently  of  them,  the  dam- 
ages should  have  been  so  high.  However,  I  suppose  the 
judge  instructed  the  jury  to  allow  nothing  on  either  of  these 
grounds,  as  we  should  otherwise  have  the  question  before 
us  on  a  case.  We  were  not,  at  the  moment,  awi^re  how  this 
question  should  be  treated  on  a  motion  in  arrest,  not  dis- 
tinctly recollecting  the  reported  cases,  and  counsel  not  being 
able  then  to  furnish  us  with  the  proper  references.  The 
plaintiff's  counsel  afterwards  mentioned  the  case  of  Steele  v. 
The  Western  Inland  Lock  JSTavigatian  Company,  2  Johns.,  283, 
which  appears  to  be  in  point  against  the  motion.  The  rule, 
as  there  stated,  is  that  where  the  claim  of  damages  is  mixed 
up  of  good  and  bad  items,  though  the  verdict  be  general,  it 
shall  be  intended  that  damages  were  found  for  the  actionable 
items  only.  The  court  said  that  a  claim  beyond  that  is  the 
subject  of  objection  at  the  trial.  It  follows  that  the  defend- 
ant has  mistaken  his  remedy.  His  course  was  to  take  the 
objection  at  the  circuit  and,  if  overruled,  move  upon  a  case 
or  bill  of  exceptions.  We  must  intend,  it  seems,  that  the 
trial  was  so  conducted  as  to  exclude  damages  for  the  plain- 
tiff*'s  loss  by  the  derangement  in  his  own  affairs,  which  it  was 
conceded  could  not  be  claimed  upon  this  contract.  It  may 
sometimes  be  done  where  the  plaintiff  is  put  in  motion  by 
the  contract,  as  if  it  be  for  the  demise  of  a  tavern  stand  at 
a  distance,  to  which  he  removes  with  his  family,  and  on 
arrival  is  disappointed  by  a  refusal.  This,  however,  goes  on 
the  expense  being  in  the  contemplation  of  the  parties.    It 
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is  the  immediate  result  and  follows  from  the  nature  of  the 
contract.  The  accidental  journeying  in  order  to  dispose  of 
a  thing  purchased,  or  the  sacrifice  by  being  obliged  to  sell 
goods  and  raise  money,  in  consequence  of  another  agreeing 
not  to  sue  or  distrain  for  a  debt,  is  quite  different.  The 
consequence  is  too  remote.  But  we  can  not  relieve  by  mo- 
tion in  arrest. 

Motion  denied. 


OouQH  ts.  Dbnnis. 


Defendant  offered  to  sell  a  $500  note  of  an  inBolyenl  bank  to  C,  a  lirolEer,  who 
declined  bajing  aUd  said  (in  gabsianoe)  that  he  luul  two  dajrs  before  bought 
a  $500  note  of  tiie  same  bank  at  flre  per  oent  discount,  that  lie  had  no  doubt 
that  he  had  been  cheated  oat  of  the  money  he  g»ye  for  it,  and  that  he  sup- 
posed there  was  fraud  in  oonneotion  wiUi  those  notes.  Defendant  then 
offered  the  note  for  sale  to  three  other  brokers,  all  of  whom  declined  buy- 
ing, sajring  (In  siibstance)  that  the  note  was  bad  and  that  there  was  no  sale 
for  it.  Defendant  then  sold  the  note  to  plldntiff,  telling  him  either  that  0. 
had  offered  to  take  the  note  at  flve  per  dent  discount,  oi  that  C.  had  taken 
a  similar  note  two  dajs  before,  but  sajing  nothing  about  what  the  other 
three  brokers  had  told  him. 

Heldf  in  an  action  on  the  dase,  that  defendant's  account  of  C.*s  conyersatlon 
with  him,  whichever  form  of  expression  he  represented  G.  to  have  used, 
was  not  true  in  a  legal  sense ;  and  that  the  omission  to  disclose  what  the 
three  other  brokers  had  said,  was  a  fraudulent  suppression  of  the  truth,  for 
which  the  defendant  is  liable. 

In  any  possible  constrtlctlon  of  what  defendant  told  when  narrating  what  C. 
had  said,  he  violated  the  obligation  to  speak  the  truth,  which  means  the 
whole  truth.    Ptr  C9WIV,  J.,  citing  Chmgh  r.  St.  John^  16  Wend.,  651. 

When  a  man  who  desires  to  put  off  his  goods  underiakes  to  recommend  them 
in  any  way,  knowing  of  a  secret  defect  which  destroys  their  value  in  the 
market,  he  can  not  be  said  in  law  to  make  a  true  representation  unless  he 
discloses  the  defect. 

Case  for  fraudulent  representations  to  the  plaintiff,  a 
broker,  as  to  a  $500  bill  on  the  bank  of  Millington,  Maryland, 
a  bankrupt  institution^  by  which  the  plaintiff  was  induced  to 
advance  $478.25  as  the  purchase  money  of  the  bill,  and  for 
a  fraudulent  and  artful  concealment  of  facts  material  to  the 
value  of  the  bill. 

The  plaintiff's  clerk,  J.  T.  Oough,  testified  that,  October 
19th,  1840,  the  defendant  offered  him  the  bill  at  Albany,  at 
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plaintiff's  office  there.  The  defendant  told  the  witness  that 
one  Calder,  a  Troy  broker,  had  offered  to  purchase  it  at  five 
per  cent  discount.  The  form  of  the  witness's  testimony  as 
to  the  representation  was  thus  stated  in  the  case :  *^  He  said 
Calder  had  wanted  to  purchase  it  at  five  per  cent,  or  to  take 
it  at  five  per  cent  discount,  or  that  he,  Calder,  offered  to 
take  it  at  five  per  cent  discount.  He  said  he  wanted  to 
charge  five  per  cent  for  it,  or  to  take  it  at  five  per  cent  dis- 
count." The  defendant  made  no  statement  of  any  thing  he 
had  learned  as  affording  a  reason  for  questioning  the  good- 
ness of  the  bill. 

Calder  testified  as  to  what  he  in  fact  told  the  defendant. 
It  was  that  he,  the  witness,  had  bought  a  $500  bill  on  the 
Millington  bank  at  five  per  cent  discount,  and  had  no  doubt 
he  had  been  taken  in.  That  some  person  had  brought  out 
the  bills  to  impose  upon  people ;  that  he  supposed  there  was 
'  fraud  in  there  being  so  large  bills  in  market  The  defend- 
ant spoke  of  sending  the  bill  to  New  York  and  putting  it 
off,  saying  nothing  about  it ;  and  desired  to  know  whether 
he  would  thus  make  himself  liable.  The  witness  expressed 
an  opinion  he  would  not.  He  further  remarked  to  the  de- 
fendant that  he  (witness)  had  bought  a  $500  Millington  bill 
on  the  17th  October  (two  days  before),  without  reflection, 
and  had  no  doubt  he  had  been  cheated  out  of  the  money  he 
gave  for  it.    This  was  about  9  A.  M.  of  the  19th  of  October. 

B.  Marsh,  a  witness  for  the  defendant,  was  present  at  the 
sale  of  the  bill,  and  gave  a  version  of  the  conversation  some- 
what different  from  Gough.  He  thought  the  defendant  said 
no  more  than  that  Calder  had  taken  a  $500  bill  on  the  same 
bank  the  Saturday  before.  On  his  cross-examination,  this 
witness  stated  that  before  the  defendant  offered  the  bill  to 
the  plaintiff's  clerk,  he  went  with  the  witness  to  the  office 
of  three  several  brokers,  who,  on  the  bill  being  offered,  de- 
clined to  discount  it ;  the  first  saying  it  was  bad,  or  there 
was  no  sale  for  it  according  to  one  of  the  newspapers.  The 
second  refered  to  a  letter  from  New  York  stating  that  the 
writer  must  send  back  certain  Millington  biUs  as  there  was 
no  sale  for  them  in  New  York.  The  third  told  them  about 
the  same  as  the  two  first.    The  witness  and  defendant  then 


MEW  YOBK— 1843.  57 


GoQgh  y.  Dennis. 


went  to  the  plaintiff's  office;  neither  of  them  lettiDg  the 
plaintiff  know  what  thej  had  Ipamed  from  the  three  brokers. 
The  judge  charged  the  jnry  that  the  question,  whether  the 
plaintiff  had  made  out  a  cause  of  action  in  respect  to  the 
false  representation  alleged  in  the  declaration,  viz.,  that 
Colder  offered  to  take  the  bill  at  Jive  per  centy  depended  on  the 
understanding  the  jury  had  of  John  T.  Oough's  testimony. 
Gkmgh  had  testified  that  the  defendant  represented  to  him 
"  either  that  Galder  wanted  to  purchase,  or  offered  to  take 
the  bill  at  five  per  cent  discount,  or  that  he  wanted  to  charge 
five  per  cent  discount,  or  to  take  it  at  five  per  cent  discount. 
Witness  could  not  be  positive  which  form  of  expression  the 
defendant  used."  That  the  defendant  had  a  right  to  assume 
that  the  form  of  expression  most  favorable  to  him  was  used. 
Therefore,  if  the  jury  should  be  of  opinion  that  either  one 
of  those  forms  of  expression  did  not  make  out  a  false  repre- 
sentation, the  defendant  would  be  entitled  to  their  verdict. 
That  the  defendant  was  not  bound  to  state  what  he  had 
heard  the  other  brokers  say,  as  long  as  he  did  not  make  any 
false  representations,  and  told  the  truth  as  far  as  he  did 
make  any  statements.  Verdict  for  defendant.  Plaintiff 
moved  for  a  new  trial  on  a  case  made. 

By  the  Courts  CowEif,  J.  The  defendant  stated,  without 
qualification,  what  clearly  conveyed  the  idea  that  Calder 
had  offered  to  take  the  bill  at  five  per  cent  discount.  This 
was  a  false  account  of  the  conversation,  calculated  to  mis- 
lead the  plaintiff's  clerk;  and  it  had  the  effect  to  mislead 
him.  The  representation  was*  false  in  another  respect.  It 
should  have  been  accompanied  with  the  qualification,  not  only 
that  the  bills  of  the  Millingtonbank  had  been  eixplicitly  con- 
demned by  Calder ;  but  that  they  had  also  been  condemned, 
and  the  bill  in  question  rejected  by  other  brokers.  The 
case  presented  more  than  mere  naked  silence.  The  defend- 
ant alleged  positively  what,  if  he  had  told  the  whole  truth, 
could  not  have  deceived  for  a  moment.  He  artfully  dis- 
guised facts  known  to  himself,  and  unknown  to  the  plaint- 
iff's clerk.  What  more  effectual  assertion  of  the  bill  being 
marketable  at  five  per  cent  discount,  than  to  say  that  Calder, 
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a  respectable  broker,  had  agreed  to  take  it  at  that  7  or  to 
say,  io  the  version  given  by  Marsh,  that  Galder  had,  but  a 
little  while  before,  given  that  for  a  like  bill?  This  was  but 
another  form  of  asserting  that  the  bill  was  worth  95  dollars 
on  the  hundred.  Suppose  the  defendant  had  said  so  directly, 
knowing  that  it  had  been  condemned  and  rejected  by  four 
experienced  brokers ;  no  one  would  doubt  that  such  would 
have  been  a  fraud  for  which  he  would  have  been  legally 
answerable.  He  can  not  escape  because  he  has  adopted  a 
more  artful  or  indirect  mode  of  conveying  the  same  idea. 
Such  representations  are  not  tested  by  the  rules  of  certainty 
required  in  special  pleading;  In  any  possible  construction 
of  what  the  defendant  said,  either  aecording  to  Gough  or 
Marsh,  he  violated  the  obligation  to  speak  the  truth,  which 
means  the  whole  truth.  {G(mgh  V.  St  John^  16  Wend.,  651, 
and  the  cases  there  cited.)  It  is  not  necessary  to  say  what 
would  be  the  legal  consequence  of  mere  silence  in  such  a 
case.  Even  this  would  be  a  clear  moral  fraud ;  apd  I  should 
be  loth  to  suppose  that  the  law  would  look  upon  it  with  in- 
difference. But  clearly  when  a  man  who  desires  to  put  off 
his  goods  undertakes  to  recommend  them  in  any  way,  know- 
ing of  a  secret  defect  which  destroys  their  value  in  the 
market,  he  can  not  be  said  in  law  to  make  a  true  represent- 
ation, unless  he  discloses  the  defecti  Suppose  a  man,  de- 
sirous of  selling  his  horse,  to  represent  that  an  experienced 
horse  dealer  had  offered  him  a  sound  price,  concealing  at 
the  same  time  that  the  horse  itself  was  unsound,  he  either 
knowing  or  having  strong  reason,  founded  on  credible  in- 
formation, to  believe  that  the  horse  was  in  fact  unsound. 
Should  he  succeed  in  his  purpose  of  putting  off  the  horse  at 
the  price  mentioned,  the  transaction  would  form  an  obvious 
case  for  an  action  of  deceit.  He  speaks  with  a  view  to  in- 
fluence the  conduct  of  the  purchaser ;  and  is  bound  to  com- 
municate his  knowledge  or  tne  information  that  raises  a 
probability  of  unsoundness. 

.  The  question  of  variance  between  the  declaration  and 
proof  does  not  arise. 

Nor  is  it  necessary  to  decide  whether,  where  a  witness 
for  the  plaintiff  professes  to  recollect  different  forms  of  ex- 


NEW  YORK— 1843.  59 


Plattfl  T.  Walrath. 


pression,  the  jury  are,  as  a  matter  of  course,  bound  to  adopt 
the  alternative  most  favorable  to  the  defendant.  It  strikes 
me  that  it  should  be  put  to  the  jury  as  open  for  them  to 
find  which  among  the  several  forms  is  the  true  one,  making, 
to  be  sure,  such  distinction  in  favor  of  the  defendant  as  may 
be  due  from  the  apparent  causes  of  bias  against  him.  A 
direction  to  this  efiect  would,  in  the  case  at  bar,  have  per- 
haps come  to  about  the  same  as  the  direction  in  fapt  given. 

We  should  be  unwilling  to  grant  a  new  trial  upon  what 
would,  perhaps,  in  the  respect  last  mentioned,  amount  to 
v^ry  littie  more  than  a  turn  of  expression,  substantially  right 
when  applied  to  the  particular  case.  But  the  learned  judge 
went  farther.  After  assuming  that  one  of  the  forms  of  re- 
presentation was  to  be  taken,  he  made  a  doubt  whether  the 
form  most  favorable  to  the  defendant  might  not  have  com- 
municated the  truth,  adding  that  the  defendant  was  not  bound 
to  bring  forward  the  knowledge  he  had  derived  from  other 
brokers,  if  he  was  literally  correct  as  far  as  he  went  Under 
the  circumstances  we  think  that  inneither  form  of  expres- 
sion could  the  representation  have  been  true  in  a  legal  sense ; 
and  that  the  omission  to  disclose  what  other  brokers  had 
said,  was  a  fraudulent  suppression  of  the  truth  for  which 
the  defendant  is  answerable.  * 

On  these  grounds  a  new  trial  is  granted,  costs  to  abide 
event. 


Platts  vs.  Walrata. 


Plaintiff  (one  of  the  makert  of  a  promissory  note  tot  $1500)  gave  defendant 
(the  holder)  a  mortgage  as  collateral  security  to  the  note,  defendant  agree- 
ing  in  consideration  thereof  to  dedaot  $50  from  the  amount  of  the  note ;  at 
the  time  of  and  as  a  part  of  this  transaction,  defendant  made  plaintiff  a  fur- 
ther and  distinct  loan  of  $600 ;  when  this  latter  debt  came  due,  defendant 
forebore  pressing  for  payment  on  plaintiff's  giving  him  a  note  for  the  $50 
deducted,  and  interest  on  those  $50. 

Held^  thftt  the  giving  the  mortgage  did  not  work  a  satisfaction  of  the  original 
debt ;  that  plaintiff  was  still  morally  and  legally  liable  for  the  $50  deducted  ; 
tliat  there  was  a  good  consideration  for  his  note  to  that  amount,  with  inter- 
est ;  and  that  such  note  was  a  good  set  off  in  an  action  by  plaintiff  against 
defendant  for  goods  sold  and  delivered. 
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Otherwise,  had  the  evidence  of  the  case  dearlj  shown  that  the  mortgage  was 
under  seal  and  had  been  given,  not  as  a  mere  seonritj,  but  as  a  substitute 
for  the  note.    Ptr  Cowbh^  J. 

HAd  further,  that  the  transaction  was  not  usuriotis. 

Erbob  to  the  Montgomery  common  pleas. .  The  fSsicts  are 
sufficiently  stated  in  the  opinion  of  the  court. 

By  the  Courts  Cowen,  J.  Platts  sued  Walrath  before  a 
justice  of  the  peace  for  $50.37^,  the  price  of  a  number  of 
fence  posts  sold  in  the  spring  of  1840.  Defendant  pleaded 
as  a  set  off  plaintiff  ^s  note  for  167.72,  payable  to  defendant. 
Something  was  said,  before  this  note  was  given,  of  the  de- 
mand for  which  it  was  afterwards  given  being  paid  in  fence 
posts.  These  being  delivered  the  next  spring,  perhaps  the 
justice  was  warranted  in  connecting  the  delivery  of  the 
posts  with  the  previous  conversation,  and  so  inferring  that 
the  posts  were  intended  to  satisfy  the  note.  But  it  is  not 
necessary  to  consider  the  case  much  in  this  view. 

The  main  question  was  whether  the  note  was  supported 
by  a  valuable  consideration.  The  defendant  held  a  note  of 
$  1500  against  the  plaintiff  and  others.  Doubting  their  ability 
to  pay,  it  was  agreed  that  if  the  plaintiff  would  secure  all, 
except  $50,  by  a  mortgage,  so  much  should  be  thrown  off. 
Mr.  Wagner  testified  that  the  mortgage  was  given  in  place 
of  the  note. 

As  a  part  of  the  arrangement  the  defendant  lent  the 
plaintiff  $600,  on  a  distinct  security  by  note^  When  this 
became  due,  he  (defendant)  pressed  for  immediate  pay- 
ment, but  forbore  on  the  plaintiff  consenting  to  secure  him 
the  $50  he  had  agreed  to  relinquish.  To  that  the  interest 
was  added,  and  some  articles  of  deal,  making  in  the  whole 
$67.72. 

It  is  not  denied  that  all  the  items  included  in  the  note 
were  honestly  due.  But  it  is  said  the  compromise  having 
released  the  $50,  the  note  is  void  for  so  much ;  and  for  so 
much,  at  any  rate  it  should  not  have  been  allowed  by  the 
justice  as  a  set  off.  It  is  not  denied  that,  over  and  above 
the  $50  and  interest  on  that,  the  note  set  off  was  for  a  pro* 
per  consideration. 
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If  I  agree  to  give  off  part  of  a  debt  in  consideration  that 
my  debtor  will  secure  the  residue  by  his  own  personal  secu* 
rity,  and  he  does  so,  this  is  no  satisfaction ;  nor  do  I  see  how 
the  case  is  bettered  for  him,  if  the  agreement  be  to  charge 
his  real  or  personal  estate  with  the  payment.  It  was  his 
duty  to  do  more,  to  pay  the  debt ;  and  it  is  no  consideration 
for  my  releasing  part,  that  he  does  less.  All  his  means  were 
before  legally  and  honestly  pledged,  in  a  fdrm  somewhat 
less  stringent,  to  be  sure ;  but  he  has  done  no  more  than  his 
duty ;  indeed,  not  so  much.  The  whole  is  but  an  accord ; 
it  is  no  satisfaction,  which  always  implies  a  consideration. 
It  follows  that,  of  itself,  the  giving  of  the  mortgage,  though 
as  a  substitute  for  the  note  of  1500  dollars,  and  though  it 
was  accepted  in  satisfaction,  was  not  a  bar  to  the  claim  of 
the  balance.  Had  the  security  been  a  collateral  thing,  as 
the  note  of  a  third  person,  or  a  chose  in  possession,  the  effect 
would  have  been  different.  In  such  cases  there  is  something 
over  and  above  what  is  already  pledged;  and  an  agree- 
ment to  consider  it  as  of  a  value  equivalent  to  the  original 
debt  is  conclusive.  The  payment  of  a  debt  may  be  postponed 
or  suspended  by  an  agreement  in  consideration  of  a  security 
from  the  debtor  in  a  different  form  from  the  original  secu- 
rity, as  where  a  promissory  note  is  given  in  lieii  of  an  open 
account ;  but  the  cases  in  this  court  may,  I  think,  be  said 
to  have  stopped  there,  (a) 

In  another  view,  I  admit,  the  mortgage  might  have 
operated  as  a  satisfaction.  If  the  evidence  had  clearly  shown 
that  it  was  under  seal,  and  had  not  been  given  as  a  mere 
security  for  the  note,  but  as  a  substitute  for  it,  the  case 
would  then  have  been  presented  of  a  security  higher  in  dig- 
nity, a  specialty  in  place  of  a  simple  contract  debt,  operat- 
ing as  an  extinguishment  of  the  latter.  The  case  would 
then  have  come  within  the  rule  of  Stafford  v.  BacoUy  1  Hill, 
632.  The  original  debt  having  been  extinguished  by  the 
agreement  of  the  parties,  the  unpaid  fifty  dollars  would  no 
longer  have  been  considered  even  as  the  subject  of  such 
a  moral  obligation  as  to  sustain  a  promissory  note  for  the 
amount    But  the  proof  was  quite  defective  in  showing  how 


(a)  See  CoonUy  t.  CoonUy,  post,  ftnd  note. 
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the  business  was  done.  Even  the  mortgage  was  left  to  parol 
proof.  Did  it  refer  to  and  profess  to  be  a  security  for  the 
note  of  1500  dollars  ?  or  that  sum  less  the  fifty  dollars  agreed 
to  be  thrown  off?  Was  there  a  bond  given  and  the  note 
surrendered  ?  Was  the  mortgage  under  seal  ?  was  it  in  fee 
or  for  years  only  ,T  In  short,  did  it  take  the  form  of  a  mere 
collateral  security,  such  as  we  commonly  understand  by  the 
term  mortgage,  or  were  such  steps  taken  as  in  fact  ta  extin- 
guish the  original  debt  and  create  a  new  one  1  The  proof 
was  extremely  equivocal  on  all  these  head^  of  inquiry,  to  say 
the  least,  and  I  think  open  to  a  construction  which  would  war- 
rant the  justice  in  saying  that,  after  all,  the  whole  may  have 
taken  the  form  of  a  mere  collateral  security.  If  that  were 
so,  even  if  specialties  were  executed,  they  would  not  work 
an  extinguishment  The  moral  and  even  legal  obligation  to 
pay  the  whole  remained.  Taking  the  words  of  Mr.  Wagner 
in  one  sense,  the  justice  would  certainly  have  b^n  author- 
isEed  to  infer  that  the  simple  contract  debt  was  gone.  But 
no  mortgage,  no  bond  was  produced,  and  the  transaction 
might  have  been  in  such  a  form  as  not  to  work  the  effect 
which  the  parties  intended.  Where  the  claim  for  a  debt  is 
sought  to  be  barred  without  actual  satisfaction,  it  behoves 
the  party  to  present  the  best  evidence  the  nature  of  his  case 
will  admit,  or,  at  least,  fully  account  for  its  absence.  The 
rule  is  indeed  general  ^  and,  applying  it  to  the  case  before 
us,  in  the  absence  of  the  documentary  proof,  we  can  not 
deny  the  justice's  right  to  turn  every  inference  against  the 
plaintiff!  True,  it  does  not  appear  that  oral  evidence  of  the 
mortgage  was  objected'  to  by  the  defendant.  The  justice 
mentions  an  objection,  but  does  not  say  who  made  it.  But 
independently  of  the  question  of  competency,  the  emission 
detracts  greatly  from  the  exactness  of  the  evidence  and  its 
general  force.  It  is  by  no  means  clear  that  where  a  party 
will  risk  his  case  on  parol  when  he  has  written  evidence, 
the  tribunal  to  which  it  is  addressed  may  not  in  its  discre- 
tion regard  it  a^  too  suspicious  to  weigh  any  thing.  Look- 
ing at  the  loose  and  secondary  character  of  the  proof  as 
stated  in  the  return,  it  was,  perhaps,  a  question  of  fact 
whether  any  mortgage  at  all  was  given ;  or  at  least  whether. 
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if  given,  it  was  not  in  terms  a  mere  collateral  security  for 
the  large  note. 

On  what  ground  the  small  note  can  be  said  to  be  nsurioas, 
it  is  difficult  to  see.  Taking  the  particular  facts  most 
strongly  against  the  defendant,  they  are  that  he  had  agreed 
to  relinquish  fifty  dollars  of  an  honest  debt  without  receiv- 
ing any  real  value  for  the  relinquishment.  Then,  by  press- 
ing the  plaintiff  and  threatening  to  sue  him  for  another  debt 
equally  honest,  he  terrified  him  into  a  note  for  the  #50 
agreed  to  be  given  up.  True  it  was  brought  about  by  for- 
bearance on  the  $600  note  for  the  money  lent.  Had  the 
plaintiff  been  able  to  pay  that  and  avoid  costs,  the  small 
note  would  not  have  been  given.  But  this  was  not  claimed 
as  a  compensation  for  the  delay.  It  was  claimed  as  a  debt 
still  due  in  conscience  and  morality,  if  not  in  law.  It  was 
undoubtedly  due  in  one  or  the  other  view ;  and  I  think  the 
justice  was  authorized  to  say  in  both.  The  note  is  spoken 
of  as  having  been  oppressively  obtained.  The  particulars 
already  detailed  constitute  all  the  oppression  there  is  in  the 
case.  The  creditor  threatens  the  debtor  that  if  he  will  not 
give  him  a  note  for  one  honest  debt,  he  will  sue  him  for 
another. 

On  the  whole,  we  think  the  common  pleas  were  right  in 
afSrming  the  jugment  of  the  justice. 

Judgment  affirmed. 


The  People  vs.  Fbalick. 


▲  mm  entered  a  flouring  miU  through  an  open  window  without  sash,  oroBsed 
a  floor,  went  up  a  ladder  and  raised  a  trap  door  not  jGutened,  and  then  stole 
some  flour.  Held,  not  buiglary,  either  at  common  law  or  under  the  reriaed 
statutes  ;  It  was  merel/  a  larcenj. 

Gebtiobabi  from  Oswego  general  sessions.  The  prisoner, 
in  the  night  time,  entered  the  flouring  mill  of  Mr.  Bumpus 
in  Pulaski,  Oswego,  and  stole  flour.  The  entry  was  through 
an  open  window  without  sash ;  whence  the  prisoner  crossed 
a  floor,  went  up  a  ladder  and  raised  a  trap  doaty  not  fastened. 
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This  door  let  him  into  the  room  where  the  flour  was.  The 
court  charged  that  this  was  burglary.  Exception.  The  pri- 
soner was  found  guilty  of  burglary.    Sentence  suspended. 

By  the  Court,  Cowen,  J.  At  common  law,  burglary,  in 
respect  to  private  property,  could  be  committed  of  a  dwel- 
ling house  only.  As  to  this,  the  breaking  might  be  of  the 
outside,  or,  after  entry  by  an  open  door  or  window,  it  might 
be  of  an  inner  door.  (4  Bl.  Com.,  224;  1  HaL  P.  C,  553.) 
The  2d  R.  S.,  668,  §  14,  also  makes  the  breaking  of  an  inner 
door  sufficient ;  but  this  too  is  confined  to  a  dwelling  house ; 
and  it  is  the  only  case  in  the  statute  where,  after  such  entry, 
the  breaking  of  an  inner  door  is  declared  sufficient  to  con- 
stitute the  crime.  Section  20,  moreover,  declares  that  the 
breaking  of  the  inner  door  of  any  howe,  by  any  person  being 
therein,  shall  not  be  deemed  such  a  breaking  of  a  dwelling 
house,  as  to  constitute  burglary,  in  any  case  other  than 
such  as  are  therein  particularly  specified.  The  entering  and 
breaking  of  any  building,  not  a  dwelling  house  in  which 
valuable  things  are  kept,  is  made  a  burglary  by  the  17th 
section  ;  and  on  that  only  could  a  count  for  burglary  in  re- 
spect to  a  mill  be  sustained.  With  that  the  common  law 
concerning  burglary  has  nothing  to  do.  The  offence  is 
created  by  the  statute ;  and  the  breaking  is,  in  its  terms,  an 
exterior  one.  The  breaking  of  an  inner  door  is  not  men- 
tioned as  sufficient ;  nay,  it  is  denied  to  be  so  by  section  20. 
Admitting,  therefore,  that  the  raising  of  the  trap  door  was 
a  breaking,  this  was  of  an  inner  door,  belonging  to  a  build- 
ing of  which  the  breaking  in  from  the  outside  is  essential  to 
the  crime. 

The  crime  proved  in  the  court  below  constituted,  there- 
fore, a  larceny  merely ;  and  the  conviction  under  the  count 
for  burglary  was  wrong. 

New  trial  granted* 
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Blodgett  vs.  Wadhams. 

plaintiff  agreed  to  lend  G.  money  at  10  per  cont  interest  on  his  giving  plaintiff 
defendant's  note  for  the  amount.  G.  then  exchanged  notes  with  defendant, 
giving  him  a  chattel  mortgage  as  collateral  security,  and  borrowed  the 
monej  from  plaintiff  at  10  per  cent  interest,  on  the  seouritj  of  defendant's 
note,     ffeldy  that  the  transaction  was  usurious,  (a) 

A  release  from  all  liabilitj  on  a  note,  to  secure  the  amount  of  which  a  chattel 
mortgage  is  given  as  collateral  securitj,  discharges  the  mortgage. 

Action  on  notes  made  to  Green  or  bearer  by  Wadhams  j 
one  of  $80,  the  other  of  $100.  The  defence  was  opened  by 
a  statement  that  the  notes  were  taken,  under  the  negotiation 
of  a  ten  per  cent  loan  by  Green  for  the  plaintiflF,  and  on 
the  plaintiff  saying  he  would  take  a  good  note  procured 
from  Wadhams.  That  Green  gave  his  notes  in  exchange 
for  defendant's,  and  a  chattel  mortgage  to  secure  the  amount. 
Green  .was  offered  as  a  witness,  but  objected  to  and  released 
by  defendant  "  from  any  liability  to  me  on  account  of  the 

{a)  The  statute  against  usorj  (1  R.  S.,  771),  prohibiting  a  greater  rate  of  inter* 
est  than  seven  percent  per  annum  "  for  the  loan  or  forbearance  of  any  money, 
goods  or  things  in  action,"  is  applicable  only  to  those  loans  which  are  in  sub- 
stance and  effect  loans  of  money.  And  a  loan  of  goods  or  of  a  chose  in  action, 
unless  intended  as  a  mere  cover  for  a  loan  of  money,  is  not  within  the  statute. 
By  the  term  "  chose  in  action,"  as  used  in  the  statute,  is  meant  a  particular 
species  of  property,  which  on  the  death  of  the  owner  would  go  to  his  repre- 
sentatives. Tlie  credit  of  the  Under  is  not  a  chose  in  action,  or  property  at  all 
in  his  hands,  and  is  not  within  the  statute  to  prevent  usury.  An  exchange, 
therefore,  of  notes  or  other  obligations,  for  a  premium  greater  than  the  legal 
rate  of  interest,  is  not  prohibited  by  the  statute  unless  the  transaction  be  a 
mere  disguise  for  usury.  The  Dry  Dock  Bank  v.  The  American  Life  Inturance 
and  TriMt  Company,  3  Comst.,  344.  And  see  Barber  v.  Ketchum,  4  Hill,  224, 
and  7  id.,  444 ;  Bull  v.  Rice,  1  Seld.,  315  ;  Cobb  v.  Titut,  13  Barb.,  45.  A 
note  delivered  by  the  maker,  without  consideration,  to  a  party  to  enable  him 
to  raise  money  for  the  maker  or  himself,  has  no  legal  inception  in  his  hands ; 
and  if  he  negotiate  it  upon  an  usurious  consideration,  it  is  void.  CcUlin  v. 
Gunter^  1  Kern.,  368.  Where  there  was  no  direct  evidence  that  an  usurioua 
agreement  had  been  made  at  the  time  of  the  loan,  but  it  was  proved  that  in 
twenty-two  days  afterwards  the  borrower  paid  the  lender  for  the  use  of  the 
money  for  the  twenty-two  days  a  sum  equal  to  more  than  legal  interest,  hdd^ 
that  it  was  a  question  for  the  jury  whether  or  not  the  loan  had  been  made 
upon  an  usnrioiu  agreemaut.  Id» 
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notes  which  are  the  subject  matter  of  this  suit."  Plaintiff 
still  objected  on  the  ground  that  the  "  release  applies  only 
to  the  notes  and  not  to  the  mortgage."  The  judge  held, 
that  a  discharge  of  the  notes  secured  by  the  mortgage  dis- 
charged the  mortgage.  A  farther  objection  that  release 
was  insufficient  generally,  was  overruled.  Green  was  then 
sworn  as  a  witness  and  testified  that  the  plaintiff  told  him  ho 
was  not  good  ;  but  that  if  he  would  get  defendant's  notes,  he 
would  lend  him  the  money  at  ten  per  cent.  Whereupon  the 
notes  were  procured  in  the  manner  mentioned  in  the  open- 
ing, and  passed  to  the  plaintiff  at  the  ten  per  cent.  Verdict 
for  defendant.  Plaintiff  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

By  the  Courts  Cowen,  J.  The  cross  notes  and  mor.tgage 
were  merely  a  collateral  sepurity  for  the  notes  in  question ; 
and  the  release  by  discharging  Green  from  all  liability  on 
the  latter  discharged  the  whole. 

To  give  notes  taken  under  the  circumstances  of  this  case 
the  character  of  exchange  notes  and  protect  them  as  bona 
fide,  would  be  to  allow  the  plainest  evasion  of  the  usury 
laws.  A  party,  who  gets  notes  to  be  discounted,  always 
exchanges  for  them  some  sort  of  security ;  if  not  his  own 
notes  or  his  mortgage,  at  least  his  implied  promise  to  in- 
demnify the  accommodation  maker  or  endorser.  The  whole 
is  parcel  of  the  usurious  transaction. 

New  trial  denied. 


EiPLET  vs.  Mason. 

A.'s  wife,  as  hia  agent,  lent  B.  a  sum  of  money,  and  took  B.'s  bond  for  the 
amoaht^  It  was  made  a  condition  of  the  loan  that  B.  should  take  a  cow 
at  the  price  of  thirty  dollars.  In  a  suit  on  the  bond,  B.  pleaded  usury 
and  gave  evidence  to  prove  that  the  cow  was  not  worth  $30.  Held^  that 
the  declarations  of  the  wife  as  to  the  value  of  the  cow,  made  after  the  trans- 
action, w^re  not  admissible. 

Motion  by  plaintiflF  to  set  aside  report  of  referees.    The 
action  was  on  a  bond  and  the  report  in  favor  of  the  defend- 
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ant  on  the  ground  that  the  bond  was  void  for  usury.  The 
facts  of  the  case  are  sufficiently  stated  in  the  opinion  of  the 
court. 

By  the  Courty  CowBN,  J.  The  loan  was  made  by  the 
plaintiff's  wife  as  his  agent.  Her  authority  was  clearly 
shown.  She  lent  the  money  on  the  terms  that  the  defendant 
should  take  a  cow  at  the  price  of  thirty  dollars.  It  was 
quite  material  to  see  whether  the  taking  of  the  cow  was 
imposed  upon  him  as  a  condition  of  the  loan ;  and  any  de- 
claration that  the  wife  made  on  this  subject,  while  acting  in 
relation  to  the  loan,  would  have  been  admissible.  But  the  . 
referees  allowed  her  subsequent  declarations  to  be  given  in 
evidence,  though  objected  to.  The  history  she  gave  to 
Kandal  Palmer  was  after  the  transaction  with  the  defendant^ 
and  clearly  imported  that  she  would  not  have  loaned  him  the 
money  except  on  his  taking  the  cow.  This  alone  might  not 
perhaps  be  good  ground  for  granting  a  rehearing ;  for,  that 
the  taking  of  the  cow  was  made  a  condition,  was  abundantly 
proved  by  other  testimony.  Indeed  it  was  scarcely  disputed; 
and  the  parties  addressed  themselves  to  the  actual  value  of 
the  cow.  If  she  was  worth  the  thirty  dollars  in  cash,  as 
several  witnesses  swore,  the  transaction  might  not  perhaps 
have  been  usurious.  The  value  was  no  doubt  material,  and 
on  this  point  the  testimony  was  conflicting.  Yet  a  part  of 
the  wife's  declaration  to  Palmer  was,  in  effect,  that  though 
the  cow  Was  not  worth  thirty  dollars,  her  husband's  orders 
were  that  she  must  make  the  money  go  to  sell  it,  which  she 
had  done.  This  too  was  after  the  objection  that  the  wife's 
declarations  were  inadmissible.  Clearly  it  was  not  a  part 
of  the  res  gestae,  and  we  can  not  say  that  the  plaintiff  was 
not  prejudiced  by  such  testimony. 

The  report  must  be  set  liside  on  the  ground  that  the 
declarations  of  the  wife  as  to  the  value  of  the  cow  were  im- 
properly admitted. 

Report  of  referees  set  aside. 
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Lewis  vs.  Palheb  and  Habt. 

8.  bought  a  ooir  from  defendant,  giving  his  note  for  the  purchase  monej,  and 
agreeing  that,  if  the  note  were  not  paid,  he  would  deliver  up  the  cow  as 
security  ;  S.  sold  the  cow  some  time  after  to  L.  who  sold  to  plaintUf ;  de- 
fendant took  the  oow  from,  plaintiff.  In  an  action  bjr  plaintiff  against  de- 
fendant for  such  taking,  held,  that  the  sales  to  L.  and  the  plaintiff  are  to  be 
presumed  bona  flde,  and  that  such  presumption  must  be  rebutted  before 
defendant  can  show  fraud  in  the  purchase  from  him  by  S. 

The  case  of  Mowry  v.  Walth,  8  Ck)W.,  238,  is  an  exception  to  the  general  rule, 
that  a  man  having  a  vicious  title  can  not  transfer  any  right  to  another. 
The  exceptions  to  the  rule  should  not  be  multiplied,  but  that  case  is  an 
Authority  for  the  present  one.  (a) 

Ebrob  from  Madison  common  pleas.  I.  Lewis  sued  Palmer 
before  a  justice,  in  trespass  for  entering  his  close  and  taking 
away  his  co^.  Trial  by  jury.  Plaintiff  bought  the  cow  of 
C.  Lewis,  who  bought  her  of  Stocking,  who  bought  her  of 
defendant,  who  took  her  away  from  the  plaintiflF.  Stocking 
gave  his  note  to  Hart  at  three  months,  adding  that  if  the 
cow  was  not  paid  for,  he  would  turn  her  out  as  security.' 
Defendant  olBfered  to  prove  that  Stocking  obtained  posses- 
sion of  the*  cow  from  him  by  false  and  fraudulent  represent- 
ations, and  with  a  design  of  nevfer  paying  for  her.  Objected 
to  generally  and  the  objection  allowed.  Defendant  then 
offered  to  show  that  the  purchase  of  the  cow  by  Stocking 
from  him  was  fraudulent.  This  was  objected  to  generally 
and  the  objection  allowed.  There  was  judgment  for  plaintiff, 
which  was  reversed  by  the  common  pleas. 

By  the  Courts  Cowen,  J.  The  only  plausible  ground  for 
sustaining  the  reversal  is  the  overruling  of  the  offer  to  show 
that  the  purchase  by  Stocking  of  the  defendant  Hart  was 

(o)  See  Ath  v.  Putnam,  1  Hill,  302 ;  FHnglt  v.  PhiUips,  6  Sandf.,  157.  If 
ft  sale  of  chattels  is  conditional,  an  unconditional  delivery  will  enable  the  pur- 
chaser to  give  a  valid  title  to  any  one  who  buys  of  him  in  good  faith  and  for 
value.  Caldwell  v.  BartUtt,  3  Duer,  341.  And  it  seems  that  in  case  of  a  sale 
and  deUvery,  even  where  the  delivery  is  conditional,  a  bona  fide  purchaser 
from  the  person  to  whom  such  deliveiy  was  made,  wiU  acquire  a  valid  title.  Jd* 
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fraudulent.    The  cow  had  been  in  his  posseseion  some  time 
before  he  sold  her  to  C.  Lewis,  who  sold  her  to  the  plaintiff, 
from  whose  possession  she  was  taken  by  the  defendants. 
There  was  no  offer  to  prove  that  the  defendant  Hart,  either 
before  or  at  the  time  when  he  took  her  away,  offered  to  return 
Stocking's  note,  or  that  either  C.  Lewis  or  the  plaintiff  had 
any  knowledge  or  notice  of  the  fraud,  or  any  other  fact  going 
to  impeach  the  bona  fides  of  their  respective  purchases.    It 
was  to  be  presumed  that  their  purchases  were  made  in  good 
faith  ;  and  it  lay  with  the  defendants  to  overthrow  that  pre- 
sumption, before  the  proof  proposed  by  them  could  be  legally 
available.  According  to  the  case  oiM(ywry  v.  Walsh,  8  Co  wen, 
238,  a  bona  fide  purchaser,  though  from  a  fraudulent  vendee, 
acquires  a  good  title.    I  admit  the  case  is  an  exception  to  the 
general  rule,  that  a  man  having  a  vicious  title  can  not  trans- 
fer any  right  to  another ;  and  I  agree  that  exceptions  should 
not  be  multiplied ;  but  th6  case  is  in  point  that  Stocking's 
fraud  in  the  abstract  could  not  be  received  to  affect  the  title 
of  his  vendee,  much  less  a  purchaser  from  the  latter.    It 
was  that  fraud  alone  which  the  defendants  offered  to  show. 
I  think  they  should  have  gone  farther,  and  proposed  to  at- 
tach the  bona  fides  of  both  the  subsequent  vendees.    Per- 
haps in  addition,  they  should  have  offered  to  show  a  tender 
or  return  of  the  note  given  on  the  sale.     The  proposition 
of  proof  therefore  was  short    It  would  not  have  made  out  a 
defence.     The  possibility  that  something  might  have  been 
afterwards  shown  which  would  give  it  effect  is  not  enough. 
This  may  be  said  of  almost  any  evidence.    It  did  not  lie 
with  the  plaintiff  to  point  out  the  defect  of  the  offer  particu- 
larly. It  was  insufficient  and  irrelevant  on  its  face.  (  Weidler 
V.  Farmers*  Bank  of  Lancaster ,  11  Serg.  &  Rawle,  134,  139, 
140.) 

The  note  was  not  so  worded  as  either  to  leave  the  title  to 
the  cow  in  Hart  till  Stocking  should  pay  for  her,  or,  of  it- 
self, to  pass  the  title  on  default  of  payment  at  the  stipulated 
time.  His  promise  was,  that  on  default  he  would  turn  out 
the  cow  for  security. 
No  ground  other  than  the  two  I  have  noticed  is  now  relied 
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on  to  sustain  the  judgment  of  the  common  pleas,  which  I 
think  must  be  reversed. 

Judgment  of  common  pleas  reversed,  that  of  justice 
affirmed. 


Lewis  Sheabeb  vs.  Josiah  Barrett. 

A  Bale  of  personal  chattels,  like  every  other  contract,  most  be  based  upon  a  good 
oonfdderation  ;  bat  the  consideration  maj  be  infered  from  the  circmnstances 
of  the  case.  If  a  jMrson  claiming  to  be  a  purchaser  has  possession  of  the 
property,  and  can  show  that  the  former  owner  has  acknowledged,  either  in 
writing  or  by  parol,  that  he  has  sold  or  assigned  the  goods  to  the  person  in 
possession,  that  establishes  a  prima  facie  title ;  and  it  lies  on  the  person  dis* 
puting  title  to  show  that  there  was  no  consideration  for  the  transfer. 

Accordingly,  where  plaintiff  gave  his  son  Martin  a  writing  as  follows  :  "  I  Lewis 
Shearer  hereby  relinquish  and  assign  over  all  my  right  and  title  in  a  certain 
span  of  bay  horses,  one  a  mare  and  the  other  a  horse,  to  Martin  Shearer,  "»- 
and  Martin  took  the  horses  and  sold  them  to  defendant,  who  purchased  in 
good  faith ;  held,  that  plaintiff  could  not  recover  from  defendant  in  an  action 
of  trover  for  the  horses. 

If  the  question  had  arisen  between  the  plaintiff  and  his  son  Martin,  it  would 
have  been  enough  for  the  latter  to  show  himself  in  possession,  with  the 
written  acknowledgment  of  the  plaintiff  that  he  had  relinquished  and  as-> 
signed  over  his  title  to  the  property.  The  onus  would  then  have  been  upon 
the  plaintiff  to  rebut  this  presumptive  evidence  of  a  valid  contract  of  sale. 
Per  Bbonsor,  J. 

Trover  for  a  pair  of  horses  tried  before  Willabd,  Cir.  J., 
at  the  Washington  circuit  in  JunOi  1840.  The  plaintiff  had 
formerly  owned  the  horses,  and  the  only  question  was  whether 
the  title  had  passed  to  the  defendant.  In  April,  1839, 
plaintiff  gave  his  son  Martin  a  writing  as  follows :  ^'  I,  Lewis 
Shearer,  hereby  relinquish  and  &ssigii  over  all  my  right  and 
title  in  a  certain  span  of  bay  hores,  one  a  mare  and  the  other 
a  horse,  to  Martin  Shearer."  Martin  took  the  horses  and  sold 
them  to  the  defendant — ^the  writing  being  shown  to  the  de- 
fendant before  he  made  the  purchase.  Evidence  was  given 
for  the  purpose  of  showing  the  plaintiff  insane,  suffering 
under  delirium  tremens,  at  the  time  he  executed  the  writing* 
The  question  of  sanity  was  left  to  the  jury.  The  plaintiff's 
counsel  requested  the  judge  to  decide  that  the  writing  was 
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no  defence,  inasmuch  as  it  contained  no  consideration,  and 
was  without  seal.  But  the  judge  decided  that  if  the  plaintifi 
was  sane  at  the  time  the  writing  was  made  the  defence  was 
complete.  The  jury  found  a  verdict  for  the  defendant, 
which  the  plaintiff  now  moyes  to  set  aside  on  a  bill  of  ex- 
ception& 

Jtf.  Fairchild  and  /.,  Cfary,  for  plaintiff. 

C.  F.  Ingalhj  for  defendant* 

By  the  Courty  Bbonson,  J.  There  can  be  no  doubt  that  a 
sale  of  personal  chattels,  like  every  other  contract,  must  be 
based  upon  some  good  consideration  ;  but  it  is  not  always 
necessary  for  the  vendee  to  give  direct  evidence  of  a  con- 
sideration. It  may  often  be  infered  from  the  circumstances 
of  the  case.  If  the  person  who  claims  to  be  a  purchaser  has 
possession  of  the  property,  and  can  shoW  that  the  former 
owner  has  acknowledged,  either  in  writing  or  by  parol,  that 
he  has  sold  or  assigned  the  goods  to  the  person  in  possession, 
that  will  be  prima  facie  evidence  of  a  valid  transfer  of  the 
title ;  and  it  will  lie  on  the  other  party  to  show  that  there 
was  no  consideration  for  the  sale.  If  this  question  had 
arisen  between  the  plaintiff  and  his  son  Martin,  it  would,  I 
think,  have  been  enough  for  the  latter  to  show  himself  in 
possession,  with  the  written  acknowledgment  of  the  plaintiff 
that  he  had  relinquished  and  assigned  aver  his  title  to  the  pro- 
perty. The  onus  would  then  have  been  upon  the  plaintiif 
to  rebut  this  presumptive  evidence  of  a  valid  contract  of 
sale.  / 

The  plaintiff  did,  in  fact,  give  evidence  to  rebut  the  pre- 
sumption of  a  valid  sale  to  Martin.  He  proved  that  the 
writing  was  made  for  the  purpose  of  authorizing  Martin  to 
exchange  the  horses  for  another  horse ;  and  if  the  question 
now  were  between  the  original  parties  to  the  instrument,  it 
may  be  conceded  that  the  plaintiff  would  be  entitled  to 
recover. 

But  the  defendant  is  a  bona  fide  purchaser  from  Martin, 
without  any  notice  of  what  passed  between  him  and  the 
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plaintiff  at  the  time  the  writing  was  made.  He  found  Martin 
in  possession  of  the  property,  with  a  written  acknowledg- 
ment from  the  plaintiff  that  he  was  the  owner.  After  having 
thus  furnished  his  son  with  sufficient  prima  facie  evidence 
of  a  right  to  dispose  of  the  property,  the  plaintiff  can  not 
recover  against  a  third  person  who  has  acted  upon  that 
evidence,  and  purchased  in  good  faith  from  the  son.  The 
consequences  of  the  fraudulent  conduct  of  Martin  should  fall 
on  the  plaintiff,  who  enabled  him  to  do  the  wrong,  rather 
than  be  visited  upon  an  innocent  purchaser.  See  Pickering 
V.  Busky  15  East,  38  ;  Mowrey  v.  Walsh,  8  Cow.,  238  (a);  Ro(d 
V.  French,  13  Wend.,  670  j  Saltus  v.  Everett,  20  Wend.,  267. 
On  a  bill  of  exceptions  we  can  not  inquire  whether  the 
verdict  was  against  evidence,  and  I  have,  therefore,  taken 
no  notice  of  the  evidence  on  the  question  of  insanity. 

New  trial  denied. 


AzEL  Carpenteb  vs.  Nobman  Town. 

p.  gave  plaintiff  a  chattel  mortgage  to  secure  payment  of  two  promissory  notes, 
one  pa^t  due  and  the  other  not  due,  P.  retaining  possession  of  the  goods 
mortgaged.  A  condition  of  the  mortgage  was  that  if  P.  shaU  pay  according 
to  the  terms  of  the  notes  whenever  payment  on  the  said  notes  shaU  be  de- 
manded, the  mortgage  to  be  Toid,  but  if  default  shall  be  made  in  the  pay- 
ment at  the  time  above  limited,  it  shaU  be  lawful  for  plaintiff  to  take  posses- 
sion, &c.  A  few  days  afterwards  defendant  attached  the  goods,  they  then 
being  in  P.*s  possession,  and  plaintiff  not  having  demanded  payment*  Heid 
that,  although  one  of  the  notes  was  due  at  the  date  of  the  mortgage,  the 
parties  must  have  contemplated  an  extension  of  credit,  and  that  replevin  ixi 
the  cepit  did  not  lie  by  plaintiff  against  defendant. 

The  mortgage  contained  a  clause  that  if  mortgagor  sold  or  in  any  way  disposed 
of  the  goods,  mortgagee  might  take  possession  of  and  keep  them  tiU  default 
in  payment.  The  attachment  of  the  goods  by  defendant,  without  any  con- 
nivance on  the  -pATt  of  P.,  wad  not  a  sale  or  disposal  of  them  within  that 
clause. 

Whether  plaintiff  could  rightfully  demand  i>ayment  before  the  second  note 
fell  due,  qtuere  7  But  if  he  could,  he  clearly  had  no  right  to  the  possession 
until  after  a  demand  made.     Per  Bbonson,  J. 

A  demand  rightfully  made  subsequent  to  the  attachment  Tvonld  only  entitle 
the  plaintiff  to  an  action  in  the  detinet.    Per  Bronson,  J. 

« 
(a)  See  ^ewi$  y.  Palmer  4r  Hart,  ante  p.  68. 
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Bbplbyin  in  the  cepit  for  horees,  cows  and  other  propei-t) , 
tried  before  Dayton^  Cin  Judge,  at  the  Genesee  circuit. 
The  case  was  this :  Morris  M.  Pendrill  owed  his  father-in- 
law,  the  plaintiff,  two  promissory  notes  given  for  money  lent ; 
one  note  dated  January  7,  1840,  for  $1000,  payable  in  one 
year  with  interest ;  and  the  other  dated  November  30, 1841, 
for  $50,  payable  one  year  from  date  with  interest.  On  the 
21st  May,  1842,  Pendrill  executed  a  chattel  mortgage  of  ttie 
property  in  question  to  the  plaintiff :  ^^  Said  goods  and  chat- 
tels now  remaining  and  continuing  in  the  possession  of  the  said 
party  of  the  first  part,*'  Pendrill.  Condition^  that  if  Pendrill 
should  pay  the  plaintiff  $1000  with  interest,  according  to 
the  terms  of  a  certain  promissory  note  [the  note  first  above 
mentioned],  and  the  further  sum  of  $78  [this  should  have 
been  $60j  with  interest,  according  to  the  terms  of  a  certain 
other  promissory  note  [the  last  note  above  mentioned], 
**  whenever  payment  on  the  said  notes  shall  be  demanded,^'  then 
the  mortgage  to  be  void.  But  if  default  shall  be  made  in 
the  payment  at  the  time  above  limited^  it  shall  be  lawful  for 
the  plaintiff  to  take  possession  and  sell  the  goods.  It  was 
further  agreed  that  if  Pendrill  should  sell,  assign  or  dispose, 
or  attempt  to  sell,  assign  ot  dispose  of  the  goods,  or  remove 
or  attempt  to  remove  them  from  the  town,  it  should  be  law- 
ful for  the  plaintiff  to  take  possession  and  keep  the  goods  until 
default  in  payment.  Within  a  few  days,  after  the  mortgage 
was  given,  the  defendant  attached  the  property,  it  then  be- 
ing in  the  possession  of  Pendrill ;  and  this  action  was  there- 
upon commenced.  The  judge  decided  that  the  mortgage 
had  not  become  absolute  at  the  time  of  the  taking  by  the 
defendant,  and  that  replevin  in  the  cepit  would  not  lie.  The 
plaintiff  then  offered  to  prove  a  demand  of  payment  of  the 
mortgage,  and  a  demand  of  the  property,  made  after  the 
taking  by  the  defendant  and  before  suit  brought.  The  judge 
held  that  this  would  make  no  difference,  and  nonsuited  the 
plaintiff.  The  plaintiff  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

J.  H,  Martindaley  for  the  plaintiff,  cited  Russell  v.  Butter- 
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Jield,  21  Wend.,  300;  Cow.  Tr.,  302,  55;  Fuller  v.  ^cker,  1 
Hill,  473 ;  8  Johns.,  192. 

C  P.  Kifkland,  for  defendant,  cited  Barrett  v.  Warren^  3 
HiU,  348. 

By  the  Courty  Bbonson,  J.  One  of  the  notes  was  past  due 
when  tlje  mortgage  was  executed,  and  on  that  ground  it  is 
said  that  the  plaintiflF's  title  to  the  property  became  abso- 
lute the  moment  the  conveyance  was  made.  But  although 
it  is  part  of  the  condition  that  Pendrill  should  pay  accord- 
ing to  the  terms  of  the  notes,  it  is  impossible  not  to  see,  on 
looking  at  the  whole  instrument,  that  the  parties  contem- 
plated a  further  credit.  It  is  questionable  whether  the 
plaintiff  could  rightfully  demand  payment,  and  entitle  him- 
self to  the  possession  of  the  property,  before  the  other  note 
should  become  due.  But  if  he  could,  he  clearly  had  no  right 
to  the  possession  until  after  a  demand  made.  There  had 
neither  been  a  demand,  nor  had  the  second  note  become  due 
at  the  time  the  defendant  took  the  property.  The  plaintiff 
neither  had  possession,  nor  the  immediate  right  of  possession 
at  that  time ;  and  consequently  could  not  maintain  trespass, 
or  replevin  in  the  cepit.  The  subsequent  demand,  if  right- 
fully made,  would  only  entitle  him  to  an  action  in  the  detinet 

The  seizure  of  the  goods  by  virtue  of  the  attachment, 
without  any  connivance  on  the  part  of  Pendrill,  did  not 
bring  the  case  within  that  clause  of  the  mortgage  which 
provided  that  the  plaintiff  might  take  possession  in  case 
Pendrill  should  sell,  assign,  dispose  of,  or  remove  the  goods. 
I  do  not  see  how  it  is  possible  for  the  plaintiff  to  succeed  in 
this  action* 

New  trial  denied. 
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JosBFH  Daysnpobt  VS.  J.  A.  and  J.  D.  Bucsxand. 

B.  was  employed  hj  seyeial  persoziB  to  go  to  Coxmectiout  to  purchase  mul- 
'beaerj  trees.  After  he  had  left  for  that  purpose,  defendants  forwarded  him 
two  promissory  notes  of  $300  each,  made  by  them  and  payable  to  plaintiff^ 
with  direotions  to  porohase  a<x  hundred  dollars'  worth  of  trees  for  them ; 
they  enclosed  a  letter  for  plaintiff  authorizing  him  "  on  deUvery  of  said  trees*' 
to  B.  "to  date  said  notes,"  which  were  then  without  date.  B.  purchased 
no  trees /or  drfendantt,  but  he  forwarded  them  five  hundred  dollan  worth 
of  the  trees  he  had  bought  of  plaintiff  for  others,  and  defendants  planted 
these.  B.  afterwsrds  gare  plaintiff  defendants*  two  notes  along  with  sevenil 
other  securities  in  payment  of  all  the  trees  he  had  bought,  and  plaintiff  dated 
these  notes  at  of  the  $ame  date  at  defendantt^  Utter.  After  this  B.  for  the  first 
time  informed  defendants  what  had  been  done,  when  they  immediatelydis- 
sented.  Plaintiff  brought  suit  on  one  of  the  notes.  Held,  that  he  coyid  not 
recover. 

The  trees  belonged  to  the  person  for  whom  they  were  purchased,  and  B.  had 
no  authority  as  the  agent  of  any  one  to  sell  them  to  defendants ;  they  never 
made  a  contract  with  plaintiff,  and  received  the  trees  in  ignorance  of  the 
facts.  B.  was  their  special  agent  with  a  limited  authority,  which  had  been 
departed  from  in  the  amount  of  trees  sent  them,  and  in  the  date  aiBzed  to 
their  notes  ;  and  on  B.'s  informing  them  what  had  been  done,  they  did  not 
ratify  his  acts,  but  dissented,  as  they  had  a  right  to  do. 

Assumpsit  tried  at  the  Genesee  circuit  in  March,  1841| 
before  Dayton,  Cir.  J.  The  stiit  was  on  a  promissory  note 
as  follows :  "  $300.  One  year  from  date  value  received  we 
jointly  and  severally  promise  to  pay  J.  Davenport  or  order 
three  hundred  dollars  at  the  bank  of  Genesee  with  use. 
South  Barre,  April  23,  1839.  (Signed)  J.  A.  Buckland,  J. 
D.  Buckland."  The  note  was  made  under  the  following 
circumstances.  In  the  spring  of  1839,  one  Jonathan  K. 
Barlow 'was  about  to  leave  his  residence  at  Bethany  in  the 
county  of  Genesee  and  go  to  Connecticut  as  the  agent  of  a 
number  of  persons  to  purchase  mulberry  trees,  and  was  to 
be  furnished  with  notes,  bonds  and  mortgages  to  pay  for  the 
trees.  About  the  first  of  April  the  defendants  called  on 
Barlow  and  had  a  conversation  on  the  subject  of  his  buying 
trees  for  them  as  well  as  others,  and  proposed  to  see  him 
again  before  he  left — nothing  then  being  concluded  on 
between  them.-    About  ten  days  afterwards  Barlow  left  for 
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Connecticut,  not  having  heard  any  thing  further  from  the  de- 
fendants. He  went  to  Connecticut  to  purchase  $9000  worth 
of  trees  from  the  plaintiff  for  those  who  had  sent  notes  and 
other  securities  by  him ;  but  did  not  purchase  so  many  as 
he  had  originally  intended,  and  did  not  purchase  any  for  the 
defendants — not  having  received  any  instructions  to  do  so. 
Barlow  returned  home  about  the  15th  May,  and  then  learned 
from  his  wife  that  the  defendants  had  sent  him  some-notes, 
and  that  she  had  forwarded  them  to  him  in  Connecticut. 
About  ten  days  afterwards  the  plaintiff  came  up  and  told 
Barlow  there  were  some  papers  for  him  in  the  post  oiBce  at 
Hartford,  and  Barlow  gave  the  plaintiff  an  order  to  take  the 
papers  from  the  post  office.  Li  August  or  September  fol- 
lowing the  plaintiff  came  up  again,  and  presented  to  Barlow 
the  papers  taken  from  the  post  office  at  Hartford.  One  was 
the  note  on  which  this  smt  was  brought,  and  there  was 
another  note  of  the  same  amount,  making  together  $600. 
On  the  same  sheet  of  paper  with  the  notes  there  was  a  letter 
from  the  cashier  of  a  bank,  dated  April  23,  1839,  stating 
that  the  defendants'  notes  would  be  good.  Then  follows  a 
letter  from  the  defendants  in  these  words :  "  Mr.  Davenport, 
Sir,  If  Dr.  Jonathan  K.  Barlow  thinks  proper  to  purchase 
of  you  for  us  mulberry  trees  to  the  amount  of  the  above 
notes,  on  delivery  of  said  trees  to  said  Barlow  we  do  hereby 
authorize  and  empower  you  to  date  the  above  notes.  South 
Barre,  April  23, 1839.  (Signed)  X  A.  Buckland,  J.  D.  Buck- 
land."  The  notes  were  not  dated  when  the  plaintiff  brought 
them  to  Barlow. 

When  Bar  low  got  home  with  the  trees  in  May,  some  of 
the  persons  for  whom  he  had  bought  trees  did  not  want,  and 
did  not  take  them ;  and  Barlow  learning  from  his  wife  that 
the  defendants  hcid  sent  on  notes,  he  sent  by  his  son  $500 
worth  of  the  trees  to  the  defendants,  but  he  did  not  see  the 
defendants  until  long  afterwards.  The  defendant^,  planted 
the  trees  in  their  garden. 

When  the  plaintiff  came  up  in  August  or  September,  Bar- 
low turned  out  the  notes  of  the  defendants  to  the  plaintiff 
towards  the  $9000  worth  of  trees  he  had  purchased  for  other 
persons  in  April  or  May.    Barlow  dated  the  notes  "  April 
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23, 1839/'  because,  as  he  said,  that  was  the  direction  in  the 
defendants'  letter  as  he  understood  it.  He  made  an  indorse- 
ment on  the  notes  as  follows :  **  1  certify  that  I  dated  the 
within  notes  and  delivered  them  agreeable  to  the  within 
directions.  J.  K-  Barlow ;''  and  then  delivered  them  to  the 
plaintiflF.  Up  to  this  time  Barlow  had  not  seen  the  defend- 
ants. When  he  afterwards  saw  them  and  informed  them 
what  had  been  done  they  immediately  dissented.  They 
never  paid  Barlow  any  thing  for  the  trees.  Under  the  direc- 
tions of  the  jndge  the  jury  found  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note  and  interest,  subject  to  the 
opinion  of  this  court  on  a  case  to  be  made  by  the  plaintiff. 

J.  H.  Martindaley  for  plaintiff 

fl.  R.  Selden,  for  defendants. 

By  the  Courts  Bronson,  J.  When  Barlow  returned  home 
vnth  the  trees  in  May,  none  of  the  property  belonged  to  the 
defendants,  for  the  plain  reason  that  no  part  of  it  had  been 
purchased  for  them,  or  on  their  account.  All  of  the  trees 
had  been  purchased  for  other  persons,  to  whom  the  property 
then  belonged.  The  notes  and  the  defendants'  letter  of  the 
23d  of  April  were  probably  in  existence  when  the  purchase 
v^as  made ;  but  that  fact  was  unknown  to  Barlow  at  the 
time,  and  until  after  his  return  from  Hartford.  Still,  if  he 
had  actually  purchased  $600  worth  of  trees  for  the  defend- 
ants, it  is  possible  that  this  might  have  been  deemed  a  good 
execution  of  the  power,  although  the  agent  did  not  know  at 
the  time  of  its  existence.  But  it  is  not  necessary  to  say  how 
that  would  be.  It  is  enough  that  no  trees  were  in  fact  pur- 
chased for  the  defendants.  They  were  all  bought  for  other 
persons,  to  whom  the  property  belonged  at  the  time  it 
arrived  in  Bethany.  Thus  far  there  is  no  contract  between 
the  plaintiff  and  the  defendants. 

Now  let  us  look  one  step  further.  Barlow  found  soon  after 
his  return  that  some  of  the  owners— to  the  extent  of  $500 

worth did  not  want  their  trees,  and  they  did  not  take  them. 

Barlow  therefore  sent  those  trees  to  the  defendants,  who 
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received  and  planted  them ;  but  they  did  it  in  total  igno- 
rance of  the  facts.  When  the  trees  were  sent  to  the  defend- 
ants  they  did  not  belong  to  the  plaintiff,  because  he  had  sold 
them  some  time  before  to  other  persons,  and  no  arrange- 
ments between  Barlow  and  the  owners  could  re-transfer  the 
property  to  the  plaintiff  without  his  assent.  The  precise 
nature  of  the  transaction  between  Barlow  and  the  persons 
for  whom  he  had  purchased  the  trees  does  not  appear.  But 
it  must  have  been  one  of  two  things.  He  either  purchased 
the  trees  from  the  owners,  and  then  acted  for  himself  in  send- 
ing them  to  the  defendants ;  or  else  he  consented  to  .aid  the 
owners  in  shifting  off  the  property  on  to  the  defendants.  It 
is  not  important  in  this  action  to  inquire  which  of  these  two 
things  were  done,  for  in  either  case  the  property  sent  to  the 
defendants  did  not  belong  to  the  plaintiff.  It  belonged  either 
to  Barlow  or  to  the  individuals  for  whom  the  trees  had  ori- 
ginally been  purchased.  It  is  highly  probable  that  the  de- 
fendants received  the  trees  on  the  supposition  that  they 
came  from  the  plaintiff  under  the  authority  sent  to  Barlow; 
but  this  mistake  could  not  alter  the  facts. 

By  receiving  and  planting  the  trees  the  defendants  made 
no  contract  of  any  kind  with  the  plaintiff.  If  there  was  a 
contract  with  anybody,  it  was  with  the  legal  owner,  and 
then  it  could  be  no  more  than  an  implied  obligation  to  pay 
what  the  property  was  reasonably  worth.  I  do  not  say  that 
Barlow  or  his  principala> — whichever  was  the  owner— could 
maintain  assumpsit.  Probably  their  remedy  would  be  an 
action  of  trover,  if  the  defendants  should  refuse  to  give  up 
the  trees  on  demand  made,  That  question  need  not,  how- 
ever, be  considered.  It  is  enough  that  the  defendants  were 
under  no  obligation  to  the  plaintiff. 

The  rights  and  liabilities  of  the  parties  had  now  become 
fixed,  and  the  subsequent  transactions  between  Barlow  and 
the  plaintiff,  when  the  latter  came  up  in  August  or  Septem- 
ber, could  impose  no  obligation  upon  the  defendants.  Bar- 
low was  never  any  thing  more  than  a  special  agent  for  the 
defendants.  He  was  only  commissioned  to  do  a  single  act, 
and  the  time  had  now  gone  by  when  it  was  contemplated 
that  the  act  should  be  done.    His  authority  as  the  agent  of 
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the  defendants  was  at  an  end,  and  there  has  been  no  ratifi- 
cation of  his  acts.  On  the  contrary,  when  the  defendants 
were  told  what  had  been  done  they  immediately  dissented. 

It  is  said  that  Barlow  in  his  negotiations  with  the  persons 
for  whom  the  trees  were  originally  purchased,  assumed  to 
act  as  the  agent  of  the  plaintiff,  and  that  as  such  agent  he 
rescinded  the  sale,  and  then  sent  the  trees  to  the  defendants ; 
^nd  that  the  plaintiff  afterwards  adopted  and  ratified  this 
assumed  authority  when  he  received  the  notes.  But  this 
argument  all  rests  on  the  assumption  that  Barlow  undertook 
to  act  as  the  agent  of  the  plaintiff,  when  that  fact  does  not 
appear.  So  far  as  appears,  Barlow  when  he  sent  the  trees 
to  the  defendants  was  either  acting  for  himself,  or  for  the 
persons  on  whose  account  the  property  had  been  purchased, 
and  not  for  the  plaintiff.  It  was  not,  therefore,  a  transac- 
tion which  the  plaintiff  could  adopt  and  make  his  own. 

The  truth  of  the  matter  was  probably  this.  When  Barlow 
got  back  with  the  trees  some  of  his  principals  began  to 
doubt  the  success  of  the  speculation,  and  learning  that  the 
defendants  had  sent  on  notes,  a  contrivance  was  got  up  to 
shift  off  the  property  upon  the  defendants.  But  finding  that 
neither  Barlow  nor  his  principals  could  enforce  the  notes, 
and  that  if  they  could  recover  at  all  against  the  defendants 
it  would  only  be  upon  a  quantum  meruiiy  the  plaintiff  was 
called  in  three  or  four  months  afterwards ;  and  he  seems 
not  to  have  cared  where  the  money  came  from  provided  he 
got  his  pay  for  the  property.  During  all  these  movements 
the  defendants  were  kept  in  total  ignorance  of  the  true  state 
of  the  case.  The  moment  they  learned  what  had  been  done, 
they  said,  as  they  had  a  right  to  say,  we  will  have  nothing 
to  do  with  the  transaction.  And  whether  the  plaintiff  is 
now  suing  for  himself,  or  as  the  trustee  for  others,  he  can 
not  maintain  this  action.  It  is  a  suit  on  one  of  the  notes, 
not  upon  an  implied  undertaking  to  pay  what  the  trees  were 
reasonably  worth,  though  I  am  not  prepared  to  say  that  the 
plaintiff  could  recover  in  any  form. 

In  addition  to  what  has  already  been  said,  there  are  some 
other  facts  which  show  that  the  authority  has  not  been  pur- 
sued.   This  special  agency  was  to  purchase  mulberry  trees 
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"  to  the  amount  of  the  above  notes,"  which  was  six  hundred 
dollars,  and  Barlow  only  sent  trees  to  the  amount  of  Jive 
hundred  dollars.  And  although  the  defendants  received  the 
trees,  they  did  it  in  ignorance  of  the  fact  that  the  whole 
quantity  was  not  sent  Again,  although  only  five  sixths  of 
the  property  was  sent,  both  of  the  notes  were  delivered  to 
the  plamtiffi    That  was  not  following  the  power. 

There  was  another  departure  from  the  authority.  The 
notes  were  sent  without  a  date,  and  were  to  be  dated  *^  on 
delivery  of  said  trees  to  said  Barlow."  It  is  quite  obvious 
that  the  date  should  have  been  of  the  day  when  the  pur- 
chase was  consummated  by  a  delivery  of  the  property.  It 
affected  the  term  of  credit,  and  it  is  absurd  to  suppose  that 
the  defendants  intended  the  notes  should  bear  even  date 
with  the  power,  whenever  the  purchase  might  be  made.  If 
such  had  been  their  purpose  they  would  have  dated  the 
notes  themselves.  The  only  way  in  which  the  power  can 
be  made  to  bear  such  a  construction  is,  by  reading  its  date 
as  a  part  of  the  authority ;  but  they  are  very  different  things. 
The  one  tells  us  when  the  power  was  made,  and  the  other 
how  it  was  to  be  executed.  As  the  defendants  have  not 
been  treated  fairly,  I  do  not  regret  that  this  blunder  has 
happened. 

On  the  whole  I  think  this  action  can  not  be  maintained. 

Judgment  for  defendants. 
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The  People  ex  rel.  Mulleb  vs.  Dakibl  Behbmak. 

Section  13  of  Laws  of  1831,  chap.  300  (act  to  abolish  impriflomnent,  &c.),  re- 
quiree  the  defendant  on  presenting  a  petition  for  discharge  under  that  act 
to  deliver  an  account  of  his  creditors,  but  no  particular  form  is  prescribed 
and  none  need  be  observed.  It  is  sufficient  if  there  be  a  full  jjxd  intelligi- 
ble account  of  creditors. 

Accordingly,  where  defendant  presented  a  petition  under  the  12th  section  of 
that  act,  stating  his  committal  to  prison,  that  he  had  given  a  bond  ss  pro- 
vided by  $  10,  subd.  4,  and  giving  an  account  of  his  property,  and  under 
the  head  of  *' charges  alTecting  the  same"  was  the  following  entry,  ''note 
to  Messn.  W.  S.  k  Son,  due  29th  August,  1840,  $42L.50  ;'*  and  then 
followed  a  statement  of  many  other  debts.    Held,  on  objection  to  granting  a 

'  discharge  on  the  ground  (among  others)  that  there  was  not  such  a  state- 
ment as  is  required  by  t^  3d  and  5th  articles  of  the  statute  relating  to' in- 
solvent debtors  (2  R.  8.,  16,  28),  that  defendant  had  delivered  a  sufficient 
account  of  creditors  under  the  act  of  1831. 

The  act  of  1831  requires  petitioner  to  deliver  an  account  of  his  creditors  and 
an  inventory  of  his  estate,  &o.,  similar  in  all  respects  to  the  account  and  in- 
ventory required  by  the  sixth  article  of  the  statute  relating  to  insolvent  debtors 
(2  R.  8.,  31,  f  4),  which  does  not  require  any  account  of  creditors  but  only  an 
account  of  the  debtor's  estate  and  of  all  the  charges  aifeoting  the  same,  while 
the  3d  and  5th  articles  (2  R.  8.,  17,  f  5,  and  28,  f  2)  require  a  fuU  account 
of  creditors,  their  residences,  the  amount  due  to  each,  &c.,  &c.  The  reason 
of  this  difference  is  that  under  the  3d  and  5tli  articles  all  the  creditors  are 
interested,  but  under  the  6th  article,  and  under  the  act  of  1831,  only  the 
particular  creditor  who  takes  proceedings  under  them.    Ptr  Bboksov,  J. 

An  affidavit  of  defendant  endorsed  on  the  petition  in  the  words  prescribed  by 
the  statute  referred  to  in  H3  of  the  act  of  1831  is  sufficient,  though  it  say 
nothing  in  particular  concerning  the  account  of  creditors. 

Errors  merely  clerical,  and  such  as  would  not  mislead  or  prejudice  the  creditor, 
in  the  notice  and  papers  served  on  him  under  ^  14  of  the  act  of  1831,  do  not 
affect  the  jurisdiction  of  the  judge  to  whom  the  petition  is  presented. 

And  the  judge  does  not  lose  his  jurisdiction  by  continuing  the  hearing  for 
more  than  thirty  days  with  the  consent  of  both  parties. 

Otherwise,  without  such  consent.     Per  Bbonsov,  J. 

An  oath  administered  to  petitioner  that  he  shall  make  true  answers  to  all  sooh 
questions  as  shall  be  put  to  him  touching  his  application  for  a  discharge 
in  the  matter  pending,  is  sufficient  in  form.  And  there  is  nothing  in  the 
act  requiring  that  the  assignee  be  sworn.    Per  Brohsov,  J. 

Cebtiorari  at  common  law  to  James  Lynch,  one  of  the 
associate  Judges  of  the  court  of  general  sessions  of  the  peace 
of  the  city  of  New  York.    From  the  return  of  the  judge  it 
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appeared  that  on  the  12th  of  January,  1841,  Behrman  pre- 
sented a  petition  to  the  judge  under  the  12th  section  of  the 
act  to  abolish  imprisonment  for  debt.  (Stat.  1831,  p.  396.) 
The  petitioner  stated  that  he  was  committed  to  the  New 
York  jail  in  a  civil  cause  at  the  suit  of  Muller,  the  relator, 
or  on  a  complaint  or  proceeding  against  him  and  his  copart- 
ner Lyon  by  Muller  under  the  aforesaid  act ;  that  he  had 
given  bond  as  provided  by  the  act  (sec.  10,  subd.  4)  to  apply 
for  a  discharge ;  and  he  prayed  relief  pursuant  to  the  statute. 
The  petitioner  then  proceeded  to  state,  "  that  the  following 
is  a  just  and  true  account  of  all  his  estate,  real  and  personal, 
in  law  and  equity,  and  of  all  charges  affecting  the  same,  as 
the  same  existed  at  the  time  of  hi«  imprisonment  in  the 
said  action  according  to  the  best  of  his  knowledge  and  be- 
lief to  wit,  real  estate — none — ^personal  estate — ^none,  except- 
ing the  necessary  wearing  apparel,"  Ac.  After  enumerating 
several  articles  of  personal  property,  it  was  added — ^^  charges 
affecting  the  same  as  follows,  to  wit,  liabilities  of  petitioner 
as  one  of  the  firm  of  Lyon  &  Behrman — note  to  Messrs. 
William  Stanton  &  Son  due  29th  August,  1840,  $421.50 ;" 
and  then  followed  a  statement  of  many  other  debts.  The 
petitioner  made  affidavit  before  the  judge  in  the  words  pre- 
ficribed  by  the  statute  referi:ed  to  in  the  13th  section  of  the 
act.  There  was  also  an  affidavit  by  a  third  person  that  he 
had  on  the  28th  of  December,  1840,  served  notice  of  the 
time  and  place  of  presenting  the  petition  to  the  judge,  and 
alsoa  copy  of  the  petion  and  account,  on  Muller,  the  creditor. 
On  presenting  the  petition  Muller  appeared  to  oppose  the 
discharge,  and  objected  to  the  form  of  the  papers,  because 
they  did  not  contain  a  statement  of  how  the  debts  arose 
nor  what  securities  the  creditors  held,  nor  where  the  credit- 
ors resided.  He  also  objected  that  the  papers  served  on 
him  were  not  true  copies  of  the  originals ;  and  on  compar- 
ing them  two  slight  variances  appeared  to  exist.  The  judge 
made  no  order  in  relation  to  these  objections.  Muller  then 
requested  that  the  petitioner  should  be  examined  on  oath, 
and  the  petitioner  was  thereupon  sworn  by  the  judge  to 
make  true  answers  to  all  such  questions  as  should  be  put  to 
him  touching  his  application  for  a  discharge  in  the  matter 
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pending.  MuUer  objected  to  the  form  of  the  oath,  but  did 
not  specify  on  what  grounds.  The  petitioner  was  then 
examined  at  great  length,  and  Lyon,  his  partner,  was  also 
examined.  The  hearing  was  adjourned  from  time  to  time 
by  consent  of  parties  until  the  27th  February,  when  the 
examination  closed.  The  judge  subsequently  ordered  an 
assignment,  and  finally  discharged  the  prisoner.  It  did  not 
appear  to  the  judge  that  the  assignee  had  taken  any  oath. 

J.  lu  Wendelly  for  the  relator. 

M.  T,  Reynolds^  for  Behrman. 

By  the  Courts  Bronson,  J.  By  the  13th  section  of  the  act 
to  abolish  imprisonment  for  debt  (Stat.  1831,  p.  396),  a  de- 
fendant applying  for  a  discharge  is  required  to  deliver  *^an 
account  of  his  creditors,  and  an  inventory  of  his  estate, 
similar  in  all  respects  to  the  account  and  inventory  required 
of  a  debtor''  by  2  R.  S.,  31,  §4.  But  this  section  does  not 
require  any  account  whatever  of  creditors.  It  only  requires 
an  account  of  the  debtor's  estate,  ^'  and  of  all  charges  affect- 
ing the  same."  This  probably  led  the  defendant  to  give  an 
account  of  his  creditors  under  the  head  of  charges  affecting 
his  estate.  The  form  is  well  enough.  There  must  be  an  ac- 
count of  creditors,  because  the  13th  section  requires  it ;  but 
as  no  particular  form  is  prescribed,  none  need  be  observed. 
There  is  a  full  and  intelligible  account  of  creditors,  and  that 
is  sufficient. 

It  is  urged  that  there  should  be  such  an  account  as  is 
required  by  the  third  and  Jifth  articles  of  the  statute  (2  R. 
S.,  17,  §  5,  and  28,  ^  2)  relating  to  insolvent  debtors — giving 
the  residence  of  the  creditor,  the  nature  Qf  the  debt,  the 
consideration,  &c.  But  the  answer  is,  that  the  I3th  section 
of  the  act  to  abolish  imprisonment  for  debt  does  not  refer 
to  those  articles,  but  to  the  sixth  ;  and  that,  as  we  have 
already  seen,  requires  no  account  whatever  of  the  creditors. 
There  was  a  reason  for  making  this  difference.  In  cases 
under  the  3d  and  5th  articles  all  the  creditors  of  the  insol- 
vent are  interested  in  the  proceedings.    But  in  ca§oa  under 
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the  6th  article,  and  under  the  statute  in  question,  no  creditor 
is  concerned  but  the  particular  one  who  has  resorted  to 
legal  process  for  the  collection  of  his  debt. 

There  was  an  affidavit  of  the  defendant  indorsed  upon  the 
petition,  and  it  wasin  the  words  prescribed  by  the  statute, 
\  13,  refering  to  2  K  S.,  32,  §  5.  It  is  supposed  that  the  affi- 
davit was  defective,  because  it  said  nothing  in  particular 
concerning  the  account  of  creditors.  But  it  is  enough  that 
the  defendant  followed  the  form  given  him  by  law. 

Due  proof  of  the  service  of  notice  and  copies  of  the  papers 
under  §  14  was  made  to  the  judge  at  the  time  of  presenting 
the  petition.  But  when  the  creditor  presented  the  papers 
which  had  been  served  upon  him,  it  turned  out  that  there 
had  been  two  clerical  errors  of  no  great  importance  in 
making  the  copies.  The  errors  were  not  of  such  a  character 
as  would  be  likely  to  ^mislead  or  otherwise  prejudice  the 
creditor,  and  could  not,  I  think,  affect  the  question  of  juris- 
diction. The  English  courts  are  very  strict  in  relation  to 
the  copy  of  process  under  which  the  party  is  to  be  arrested 
and  held  to  bail  {Byjield  v.  Streety  and  Jficol  v.  Boyn,  10 
Bing.,  27, 339.)  But  I  do  not  understand  those  cases  as  going 
the  length  of  holding  the  arrest  absolutely  void  on  account 
of  the  mistake  in  the  copy  of  the  capias. 

It  is  then  said,  that  if  the  judge  acquired  jurisdiction,  he 
lost  it  by  continuing  the  hearing  for  more  than  thirty  days. 
(§  16.)  The  judge  can  not  adjourn  the  hearing  for  more  than 
thirty  days  on  the  application  of  either  party,  without  the 
assent  of  the  other.  But  in  this  case  the  hearing  was  con- 
tinued more  than  thirty  days  with  the  consent  of  both  par- 
ties ;  and  I  think  the  judge  did  not  lose  his  power  to  proceed 
to  a  final  decision. 

The  form  of  the  oath  administered  to  the  debtor  was  well 
enough.  (§  15,  refering  to  2  B.  S.,  20,  ^  22.)  And  as  to  the 
objection  that  the  assigneee  was  not  sworn,  I  see  nothing  in 
the  statute  requiring  it.  But  we  need  not  trouble  ourselves 
with  either  of  these  points,  as  they  do  not  touch  the  ques- 
tion of  jurisdiction.  We  can  not,  upon  this  common  law 
certiorarii  look  into  the  evidence  to  see  whether  the  judge 
was  right  on  the  question  of  fraud.    That  doctrine  is  too 
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well  settled  to  be  a  proper  subject  for  judicial  discussion. 
The  argument  of  counsel  reported  in  JVtUo  v.  Post,  25  Wend, 
280,  has  not  altered  the  law. 

Proceedings  affirmed. 


McGuiBE  vs.  O'Hallaban,  impl'd  with  McGonrr. 

Evidence  of  genenl  repatation  ia  not  admissible  to  prove  partnership. 

If  the  legal  evidenoe  of  a  partnership  be  so  clear  and  conclasive  that  a  referee 
oonld  not  but  have  found  the  existence  of  the  partnership  without  regard- 
ing the  proof  by  reputation,  an  objection  to  the  admission  bjr  the  referee  of 
proof  by  reputation  nrould  be  disregarded  in  this  oourt  Otherwise,  if  there 
be  room  to  queetlon  the  partnerahip  proved  upon  the  evidence  properly  ad- 
mitted. 

Defendants  were  joint  contractors  in  the  construction  of  a  rail  road,  and  by 
their  agreement  each  was  to  furnish  his  own  team  and  teamsters.  Plaintiir 
had  previously  been  hired  as  a  teamster  by  one  of  the  defendants  for  a  year, 
and  under  such  hiring  drove  a  team  on  the  work  in  question.  Stldf  that 
the  defendants  are  not  jointly  liable  to  him. 

Plaintiir  *s  services  were  so  much  contributed  to  the  common  stock  by  the  de- 
fendant who  had  hired  htm,  and  such  defendant  is  alone  liable. 

Action  for  work  and  labor.  The  principal  question  was, 
whether  the  defendants  were  answerable  as  partners,  or 
whether  the  plaintiff  must  look  to  McGinity  alone  for  his 
pay.  There  was  a  sole  referee  who  reported  in  favor  of  the 
plaintiff,  and  the  defendant  moves  to  set  aside  the  report. 

H.  Hogeboam,  for  defendants. 

J.  Pearcyy  for  plaintiff. 

By  the  Court ^  Bbonson,  J.  The  referee  admitted  evidence 
of  general  reputation  to  make  out  the  alleged  partnership 
between  the  defendants.  That  was  an  error.  {Halliday  v.. 
McDougall,  20  Wend.,  8l';  Smiihr  v.  Griffith,  3  Hijl,  333.) 
It  is  said  that  there  was  other  and  sufficient  evidence  of  the 
partnership,  and  consequently  that  the  error  has  worked  no 
injury  to  the  defendants.  If  the  referee  had  reported  that 
he    wholly    disregarded   the   evidence    of  reputation  ifi 
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making  his  final  decision,  the  objection  might -be  got  oVer. 
And  so,  if  the  legal  evidence  of  a  partnership  was  so  clear 
and  conclusive  that  the  referee  could  not  but  have  found 
against  the  defendants  without  any  regard  to  the  proof  of 
reputation,  then  the  objection  might  be  disregarded.  It 
would  be  idle  to  send  the  cause  back  to  a  re-hearing  when 
we  could  see  that  a  new  report  must  evidefitly  be  made  the 
same  way.  But  there  is  room  for  question  upon  the  evidence 
which  was  properly  given,  whether  the  defendants  are  jointly 
liable  to  the  plaintiff.  We  can  not  say  that  the  referee 
would  l^ave  made  the  same  feport  if  the  illegal  evidence 
had  not  been  received. 

This  leads  me  to  notice  another  feature  in  the  case.  The 
defendants  were  joint  contractors  for  the  construction  of 
sections  numbers  12  and  25  of  the  Albany  and  West  Stock- 
bridge  rail  road,  and  the  plaintiff's  labor  was  rendered  as  a 
teamster  upon  that  work.  That  is  enough,  prima  facie,  to 
charge  the  defendants.  But  it  appears  that  the  agreement 
between  the  defendants  was,  that  each  should  find  and  pro- 
vide for  his  own  team  and  teamsters.  The  plaintiff  had  before 
that  time  been  in  the  employ  of  the  defendant  McGinity 
alone,  and  was  hired  for  a  year  to  drive  McOinity^s  team. 
The  evidence  tends  to  show  that  the  plaintiff  came  with 
McGinitv  on  to  sections  12  and  25,  and  did  the  work  in 
question  under  the  original  retainer  by  one  of  the  defend- 
ants, and  did  not  think  of  looking  to  O'HaUaran  for  pay 
until  he  found  that  he  conld  not  get  it  from  his  employer.  If 
the  referee  shall  find  that  such  are  the  facts,  the  plaintiff 
can  not  recover  against  both  defendants ;  but  must  look  to 
his  employer.  If  he  was  hired  for  a  year  by  McGinity  be- 
fore there  was  any  joint  interest  between  the  defendants, 
and  rendered  the  services  under  that  retainer,  there  was 
then  no  contract  express  or  implied  between  him  and  the 
defendants  jointly.  His  services  were  so  much  contributed 
to  the  common  stock  by  McGinity,  who  alone  is  liable  to 
the  plaintiff.  If  one  borrow  money  or  purchase  goods  on 
his  own  credit  for  the  purpose  of  afterwards  engaging  in  a 
joint  adventure  with  a  third  person,  the  partner  is  not  an- 
swerable to  the  creditor,  although  the  money  or  goods  majr 
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have  gone  inte  the  partnership  business.  {Savilte  v.  Robert^ 
son,  4  T.  R,  720 ;  Vere  v.  Jlshby,  10  B.  AC,  288;  Gardiner 
V.  Childs,  3  C.  &  P.,  345 ;  Post  v.  Kimberly,  9  Johns.  489-9, 
per  Thompson,  J.;  Story,  Eart.,  211,  231-2  ;  Gow.  Part.,  153, 
193.)  The  case  should  be  reviewed  by  the  referee  upon  this 
question,  as  well  as  upon  the  admission  of  improper  evidence 
to  prove  a  partnership. 

The  other  points  in  the  case  need  not  be  considered. 

Motion  granted. 


Fabbell  vs,  Hiolet. 


If  %  householder  own  a  oow  and  ten  sheep,  so  much  hsj  as  wiU  be  necessarj 
for  their  feed  during  the  next  foddering  season  after  harvesting  the  hajr,  is 
exempted  from  levj  and  sale  on  execution  bj  2  B.  S.,  254,  S 169,  snbd.  4, 
and  367,  S  22. 

That  part  of  the  statute  which  exempts  necessary  pork,  beef,  fish,  &o.,  pro- 
vided for  fomily  use,  was  intended  to  protect  such  a  quantity  of  the  speeified 
articles  as  would  be  necessary  for  the  family  until  the  next  annual  period 
for  laying  up  such  provisions.    Ptr  BBOirsoir,  J. 

The  limitation  to  sixty  days  applies  only  to  necessary  /«€/  for  the  use  of  the 
debtor's  family. 

To  cifeate  an  estoppel  inpaig^  it  is  not  only  necessary  to  show  that  one  party 
has  made  an  admission  designed  to  influence  the  conduct  of  another,  but 
that  the  admission  has  been  acted  upon  by  the  latter. 

Accordingly,  where  goods  were  taken  inder  a  justice's  execution,  and,  at  the 
time  of  the  levy,  the  constable  was  informed  by  the  debtor  that  he  had  sold 
the  goods  to  a  third  person,  but  the  constable  nevertheless  took  and  sold 
ihem ;  AcU,  in  trespass  by  the  debtor,  that  he  was  not  estopped  Arom  show- 
ing that  the  goods  belonged  to  him.  (a) 

Ebbob  to  the  Chenango  common  pleas.  The  cause  origi- 
nated in  a  justice's  court,  where  Higley  sued  Farrell  in 
trespass  for  taking  a  quantity  of  hay^  oats  and  potatoes. 
The  property  was  taken  under  a  justice's  execution  in  favor 
of  Farrell  against  Higley,  who  was  a  householder,  and  owned 
a  cow,  two  hogs  and  ten  sheep.  He  claimed  that  the  goods 
in  question  were  exempt  from  seizure  on  execution,  and  the 
justice  rendered  judgment  in  his  favor  for  (10.50,  which 

(«)Sm  PiApt  T.  Mur,  post,  p.  90. 
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was  affirmed  by  the  common  pleaa  on  certiorari.  Farrell 
Biied  out  a  writ  of  error.  The  other  facts  are  sufficiently 
stated  in  the  opinion  of  the  court 

R.  Judsouy  for  the  plaintiff  in  error. 

G.  JIf.  Smith,  for  the  defendant  in  error. 

By  the  Court,  Bbonson,  J.  The  sale  was  in  October, 
and  Higley  was  allowed  to  inquire  on  the  trial  before 
the  justice,  how  much  hay  would  be  necessary  to  keep 
the  cow  and  sheep  through  the  winter.  Farrell  insists  that 
the  inquiry  should  have  been  restricted  to  sixty  days. 
The  statute  exempts  from  sale  on  execution,  ^^  all  sheep  to 
the  number  of  ten,  Ac;  one  cow,  two  swine,  the  necessary 
food  for  them;  all  necessary  pork,  beef,  fish,  flour  and 

vegetables,  actually  provided  for  family  use';  and  necessary 
fuel  for  the  use  of  the  family  ^/br  sixty  day s.^^  (2  R.  S.,  254, 
§  169,  and  367,  §  22.)  As  I  read  the  section,  the  restriction 
to  sixty  days  only  applies  to  fuel.  If  it  extends  to  any  thing 
else,  it  must  then  apply  to  "  pork,  beef,  fish,  flour,  and  vege- 
tables," concerning  which  the  statute  gives  a  different  rule, 
to  wit,  that  they  must  be  "  necessary,"  and  "  actually  pro- 
vided for  family  use."  This  will  cover  and  protect  such  a 
quantity  of  the  specified  articles  as  is  usually  provided  and 
laid  up  for  the  year ;  or,  rather,  such  a  quantity  as  will  be  ne- 
cessary for  the  family  until  the  next  annual  period  for  laying 
up  such  provisions.  As  to  food  for  cows  and  sheep,  the 
statute  gives  no  other  rule  than  that  it  shall  be  "  necessary." 
This,  like  all  other  statutes,  must  receive  such  a  reasonable 
construction  as  will  best  answer  the  end  which  the  legisla- 
ture had  in  view.  {Hall  v.  Penny,  11  Wend.,  44.)  It  does 
not  mean  "necessary  food  for  a  single  day  only,  nor  does  it 
mean  food  for  five  years.  In  the  summer  months,  when 
cattle  and  sheep  are  depasturing,  no  such  food  as  the  statute 
contemplates  is  necessary,  and  probably  none  is  protected. 
But  after  the  grass  is  cut  and  converted  into  hay,  I  think 
so  much  is  exempt  as  will  be  necessary  for  the  next  fodder- 
ing season* 
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As  swine  are  nsaally  fattened  and  killed  in  the  fall  or 
early  in  the  winter,  and  as  these  swine  were  in  fad  killed 
in  December,  the  inquiry  in  respect  to  the  food  for  them 
should  have  been  limited  to  that  period.  But  although  it 
took  a  wider  range,  it  was  only  made  in  relation  to  the  oats, 
and  as  to  those  Farrell  was  acquitted.  The  judgment  was 
confined  to  the  damages  for  taking  hay  and  potatoes. 
It  appears,  therefore,  that  putting  the  question  too  broadly 
has  done  him  no  injury.  As  to  the  hay,  the  inquiry  was 
properly  extended  to  the  whole  winter ;  and  as  to  the  pota- 
toes it  was  properly  extended  until  the  next  annual  season 
for  laying  up  such  vegetables  for  family  use. 

When  the  constable  made  his  levy,  Higley  told  him  he 
had  sold  the  property,  or  a  part  of  it  to  Doct.  Baker ;  and 
it  is  insisted  that  Higley  is  now  estopped  from  denying  the 
admission,  and  claiming  the  property.  But  to  create  an 
estoppel  in  pais  it  is  not  only  necessary  to  show  that  one 
party  has  made  an  admission  designed  to  influence  the  con- 
duct of  another,  but  that  the  admission  has  been  acted  upon 
by  the  other  party.  ( Wallis  v.  Truesdell^  6  Pick.,  455 ;  Dezell 
Y.  Odelly  3  Hill,  215.)  The  constable  did  not  act  upon  the 
admission.  On  the  contrary,  he  acted  just  as  though  no  such 
declaration  had  been  made,  and  took  and  sold  the  goods  as 
the  property  of  Higley,.    There  was  no  estoppel  in  the  case. 

Judgment  affirmed. 
12 
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Solomon  M.  Pikb  vs.  Jacob  AcKfiR,  Sheriflf. 

]>efendftiit8  xthdet  an  execution  at  the  suit  of  B.  &  H.  against  Samuel  H.  P., 
levied  on  the  property  of  the  plaintiff^  Solomon  M.  P.  The  deputj  sheriif 
at  the  time  of  levy  showed  the  execution  to  plaintiff  who  said  he  had  never 
been  served  with  process.  Plaintiff  made  a  motion  (which  was  denied)  to 
set  aside  the  judgment,  on  an  ai&davit  entitled  Samuel  M.  P.  impleaded  with 
others,  naming  them,  and  then  followed  '*  Samuel  M.  P.  being  sworn,"  ^c, 
but  this  mistake  was  explained  by  the  attorney  who  drew  the  affidavit ;  the 
affidavit  was  signed,  ''S.  M.  P."  About  a  year  after  this  motion  was  made, 
plaintiff  said  he  was  not  named  in  the  execution,  his  name  being  Solomon. 
Plaintiff  brought  replevin  against  defendant  and  offered  to  prove  that  he  had 
been  out  of  the  state  and  had  never  been  served  with  any  process  or  de- 
claration by  any  name  at  the  suit  of  B.  k  H.,  and  that  he  was  named  Solo- 
mon, and  his  brother  Samuel.  This  was  rejected  and  plaintiff  nonsuited. 
Sddf  on  a  case,  that  plaintiff  was  not  estopped  by  any  thing  he  had  done, 
and  that  a  new  trial  should  be  granted. 

The  defendant  could  not  make  out  an  estoppel  without  satisfying  the  jury 
that  the  plaintiff  knew  the  execution  was  against  Samuel,  and  then  either 
admitted  his  liability  in  express  terms,  or  stood  by  and  allowed  the  deputy 
to  make  the  levy,  without  informing  him  of  the  error. 

When  a  party  has  made  an  admission  for  the  purpose  of  influencing  the  con- 
duct of  another,  and  the  other  party  has  acted  upon  it,  the  admission  will 
operate  as  an  estoppel  in  paU.  But  admissions  after  the  act  are  bat  evi- 
dence, more  or  lees  cogent  according  to  the  circumstances  of  the  case.  They 
do  not  go  back  and  make  an  estoppel  by  relation,  (a) 

Replevin  tried  before  Kent,  Cir.  J.,  at  the  New  York 
circuit  in  July,  1842.  Barker  &  Holt  recbvered  a  judgment 
in  this  court  in  an  action  upon  contract  against  Samuel  M. 
Pike  and  three  others.  A  fi.  fa.  was  issued  on  the  judgment 
to  the  sherifi*  of  New  York,  and  the  defendant,  being  such 
sheriff,  levied  the  fi.  fa.  upon  the  goods  of  the  plaintiff  in 
this  suit,  whose  name  is  Solomon  M.  Pike.  The  plaintiff 
thereupon  brought  this  action. 

The  deputy  sheriff  testified  that  when  he  made  the  levy 
he  showed  the  execution  to  the  plaintiff,  who  said  nothing 
about  his  name  being  wrong;  but  said  he  had  not  been 
served  with  process.  About  a  year  afterwards,  he  said  he 
was  not  named  in  the.  execution,  his  name  being  Solomon. 

(a)  See  Farrell  7.  HigUyt  ante  p.  87. 
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This  was  after  he  had  applied  to  the  court  to  set  aside  the 
judgment.  The  plaintiff  had  made  an  application  to  this 
conrt  to  set  aside  the  judgment,  his  affidavit  on  that  occa- 
sion stating  that  the  suit  was  commenced  by  the  filing  of  a 
declaration  pursuant  to  the  statute,  but  that  the  declaration 
had  never  been  served  upon  hiuL  The  motion  was  denied, 
but  on  what  ground  did  not  appear.  The  affidavit  then 
made  was  entitled  Samuel  M.  Pike  impleaded  with  others, 
naming  them  ^  and  then  followed — *^  Samuel  M.  Pike,  the 
defendant,  impleaded,  £c.,  being  duly  sworn  doth  depose 
and  say,"  Ac.  It  was  signed  **  S.  M.  Pike."  The  attorney 
who  drew  the  affidavit  testified  that  he  was  employed  to 
make  the  motion ;  that  he  took  the  name  from  the  declara- 
tion ;  that  the  point  to  which  his  attention  was  called  was 
the  fact  that  the  declaration  had  not  been  served.  Witness 
thinks  he  read  the  affidavit  over  to  the  plaintiff,  but  not  the 
title  of  the  cause,  and  that  he  began  with  the  words  *^  being 
duly  sworn."  He  never  heard  of  the  question  about  the 
name  until  after  the  motion  had  been  made^  and  about  the 
time  this  suit  was  brought. 

The  plaintiff  offered  to  prove  that  he  was  out  of  the  state 
at  the  time  the  suit  of  Barker  &  Holt  was  commenced,  and 
was  never  served  with  either  process  or  declaration  by  any 
name  at  their  suit ;  that  his  true  name  was  Solomon^  and  he 
has  a  brother  whose  name  is  Samuel  M.  Pike.  The  judge 
rejected  the  evidence,  and  nonsuited  the  plaintiff,  who  now 
moves  for  a  new  trial  on  a  case. 

Jl.  Criss  and  G.  Wood,  for  plaintiff. 

JV*.  B.  Blunty  for  defendant. 

By  the  Courts  Bbokbon,  J.  The  execution  against  Samuel 
was  no  justification  to  the  sheriff  for  seizing  the  goods  of 
Solom^m  ;  and  if  it  could  be  shown  that  the  plaintiff  (Solo- 
mon) was  one  of  the  joint  contractors  who  were  intended  to 
be  sued,  as  was  probably  the  fact,  it  would  not  help  the 
defence.  The  difficulty  would  still  be,  that  there  was  no 
execution  against  the  person  whose  goods  were  seized. 


92  CASES  IN  THE  SUPREME  C0T7RT. 

Pike  y.  Acker. 

{GHswold  V.  Sedguncky  6  Cow.,  456 ;  Scott  v.  Ely,  4  Wend., 
556.)  If  the  plaiutiff  had  been  served  with  the  declaration 
at  the  suit  of  Barker  &  Holt,  and  had  appeared  in  that  ac- 
tion without  pleading  the  misnomer  in  abatement,  his  goods 
might  then  have  been  taken  by  virtue  of  tlte  execution*  He 
would  then  have  admitted  that  he  was  properly  sued  by  the 
name  of  Samuel,  and  would  be  estopped  from  afterwards 
gainsaying  it.  {Crawford  v.  Satchwelly  2  Str.,  1218 ;  Cole  v. 
Hindson,  6  T.  R.,  234,  and  23&-6,  per  Kenyon,  0.  J.)  But 
here  it  does  not  appear  that  the  plaintiff  was  sued,  or  that 
he  appeared  in  the  original  action.  His  offer  to  show  that 
in  point  of  fact  he  had  not  be^n  served  with  either  process 
or  declaration  was  more  than  was  necessary  to  his  success. 
It  was  for  the  defendant  to  show  that  the  plaintiff  had  been 
sued.  In  Reeves  v.  Slater  (7  B.  &  C,  ^6),  John  Stowe 
Lundie  had  confessed  a  judgment  by  the  name  of  John  Stone 
Lundie,  and  it  may  well  be  that  he  could  not  question  the 
levy  of  an  execution  upon  his  goods. 

The  deputy  says  he  showed  the  execution  to  the  plaintiff 
at  the  time  he  made  the  levy.  But  the  fair  inference  from 
the  facts  is,  that  the  plaintiff  did  not  notice  that  he  was  not 
the  party  named  in  the  execution ;  and  there  is  no  pretence 
that  the  deputy  made  the  levy  in  consequence  of  any  admis- 
sion of  the  plaintiff  that  his  goods  were  subject  to  the  execu- 
tion. The  plaintiff  told  the  deputy  he  had  not  been  served 
with  process,  and  he  soon  afterwards  swore  to  that  fact  and 
moved  to  set  aside  the  judgment.  At  this  time  he  seems  to 
have  been  under  the  impression  that  there  was  a  judgment 
and  execution  against  him;  but  when  he  afterwards  dis- 
covered the  fact  to  be  otherwise,  he  brought  this  action. 
The  defendant  could  not  make  out  an  estoppel  without  sat- 
isfying the  jury  that  the  plaintiff  knew  the  execution  was 
against  Samuel,  and  then  either  admitted  his  liability  in  ex- 
press terms,  or  stood  by  and  allowed  the  deputy  to  make 
the  levy,  without  informing  him  of  the  error. 

The  affidavit  which  the  plaintiff  made,  if  wholly  unex- 
plained, would  not  conclude  him.  A  motion  to  set  aside  a 
judgment  for  irregularity  is  not  an  appearance  in  the  action. 
It  is  quite  too  lato  to  appear  to  the  action  after  judgment 
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has  been  perfected.  The  plaintiff  was  only  in  court  for  the 
purposes  of  the  motion.  And  besides,  the  levy  was  made-^ 
the  wrong  for  which  the  action  was  brought  had  been  done 
— long  before  the  affidavit  was  made.  When  a  party  has 
made  an  admission  for  the  purpose  of  influencing  the  con- 
duct of  another,  and  the  other  party  has  acted  upon  it,  the 
admission  will  operate  as  an  estoppel  in  pais.  But  admis« 
sions  which  come  after  the  act  are  but  evidence,  more  or  less 
cogent  according  to  the  circumstances  of  the  case.  They 
do  not  go  back,  and  make  an  estoppel  by  relation. 

But  the  affidavit,  as  explained  by  the  attorney  who  drew 
it,  proved  little  or  nothing  against  the  plaintiff.  He  pro- 
bably did  not  know  that  he  was  misnamed  in  the  title  and 
beginning  of  the  affidavit,  which  seem  not  to  have  been  read 
to  him. 

New  trial  granted. 


Jambs  Yoxnfra  and  Patsbt,  his  wife,  and  Ann  Tatlob  vs. 

Mabshall. 

At  oommon  law  words  of  inheritance  were  neoesBarj  In  a  deed  of  lands  where 
the  partiea  meant  to  oonvej  an  estate  in  fee. 

The  illing  in  the  office  of  the  clerk  of  the  conntj  of  Onondaga,  in  the  jear 
1794,  of  an  assignment  of  a  patent  for  military  bonntj  lands,  without  words 
of  inheritance,  and  of  a  conrejance  of  sooh  lands  hj  the  assignee,  is  not  legal 
notice  to  a  subsequent  purchaser  of  the  reversion  in  those  lands  from  the 
patentee. 

Ejeotkent  to  recover  lot  No.  16  in  the  towship  of  Camil* 
InSy  now  town  of  Van  Buren,  containing  600  acres,  tried  at 
the  Onondaga  circuit  in  April,  1842,  before  Moselet,  Cir.  J 
The  plaintiffs  gave  in  evidence  the  award  of  the  Onondaga 
commissioners  dated  December  29,  1798,  awarding  the  lot 
to  Stephen  N.  Bayard.  Also  a  warranty  deed  of  the  lot 
from  Bayard  to  Thomas  Ritson,  dated  December  14,  1798. 
Bitson  died  thirty  years  ago,  leaving  the  plaintiffs  Patsey 
Young,  the  wife  of  James  Young,  and  Ann  Taylor,  widow, 
his  heirs  at  law. 

The  defendant  gave  in  evidence  a  state  patent  for  the  lot 
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to  William  Ockermaiiy  which  passed  the  secretary's  oflSce 
October  6,  1790.  Also  the  discharge  of  Ockerman  from  the 
American  army  by  Gen.  Washington,  dated  June  9,  1783. 
On  the  back  of  the  discharge  was  indorsed  a  conveyance  as 
follows:  **  For  value  received  by  me  from  William  Gumming,  I 
do  assign  unto  the  said  Wm.  Gumming  all  the  benefits  that  is 
due  to  me  either  in  lands  or  pay  from  the  United  States  or 
the  state  of  New  York  in  any  wise,  in  behalf  of  myself,  my 
heirs,  executors,  administrators  and  assigns  forever.  In 
witness  whereof  I  set  my  hand  and  seal  this  fourteenth  day 

his 
of  May,  1784    Wm.  X  Ockerman.  (L.  S.)    In  presence  of 

mark. 
James  Hays.**  A  further  conveyance  was  indorsed,  bearing 
date  April  25,  1791,  by  which  Cummings  conveyed  the  lot 
to  James  Hamilton,  but  without  words  of  inheritance.  These 
two  deeds  were  filed  September  22,  1794.  Hamilton  died  in 
1798  or  1799,  being  then,  and  having  for  two  or  three  years 
before  been  insane.  He  left  four  children,  Isaac,  Rosanna, 
Sally  and  Molly.  His  daughter  Rosanna  married  Caleb 
Seaman  before  she  was  twenty  years  old,  and  a  short  time 
before  her  father  died.  Sally  married  Jonas  Porshee,  and 
died  leaving  children.  Molly  married  Isaac  McDole,  and 
died  leaving  children.  Seaman  and  wife  on  the  24th  March, 
1828,  conveyed  an  undivided  fourth  part  of  the  lot  to  David 
Cook,  and  on  the  29th  day  of  the  same  month  Isaac  Hamil- 
ton conveyed  all  his  interest  in  the  lot  to  Cook.  On  the  25th 
of  May,  1829,  Seaman  and  his  wife  filed  their  dissent  from 
the  award  of  the  Onondaga  commissioners  in  the  clerk's 
office  of  Onondaga  county.  On  the  20th  of  February,  1830, 
Cook  conveyed  "  the  equal  undivided  three  parts"  of  the  lot 
to  the  defendant.  William  Cumming  died  about  the  year 
1826. 

The  plaintiff  then  gave  in  evidence  a  quit  claim  deed  of 
the  lot  from  Ockerman,  the  patentee,  to  Jeremiah  Van  Rens- 
selaer, dated  August  28,  1795.  Also  a  deed  of  the  lot  from 
Van  Rensselaer  to  Stephen  N.  Bayard,  dated  August  22, 
1796.  Also  a  quit  claim  deed  from  David  Cook  of  all  his 
interest  in  the  lot  to  the  plaintiffs,  dated  August  20,  1836. 
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The  judge  decided  that  as  there  are  no  words  of  inheri- 
tance in  the  deed  from  Ockerman  to  Gumming  it  could  only 
pass  a  life  estate  to  the  grantee ;  and  that  Ockerman  having 
subsequently  conveyed  the  fee  to  Van  Bensselaer,  Van 
Rensselaer  and  those  claiming  under  him  succeeded  to  the 
reversion  of  Ockerman  on  the  death  of  Gumming,  and  con- 
sequently the  plaintififs  were  entitled  to  a  verdict.  Verdict 
accordingly,  and  the  defendant  now  moves  for  a  new  trial  on 
a  case,  with  leave  to  turn  it  into  a  bill  of  exceptions. 

J.  It.  Latorefice,  for  defendant. 

jB.  D.  Jfoxon^  for  plaintifil 

By  the  Court,  Bbonson,  J.  The  general  rule  is  too  well 
settled  to  be  now  called  in  question,  that  at  the  common  law 
the  word  heirs  is  necessary  in  a  deed  of  lands  where  the 
parties  wish  to  create  an  estate  of  inheritance.  If  that 
word  is  not  used  nothing  more  will  pass  than  an  estate  for 
the  life  of  the  grantea  There  are  some  few  exceptions  to 
the  rule,  standing  upon  special  reasons.  {Co.  Litt.  9  b,  and 
273  b,  and  4  Kent.,  6-7) ;  but  this  if  not  among  the  number 
of  excepted  cases.  It  is  no  objection  to  the  rule  that  it  is 
as  old  as  the  feudal  system,  nor  that  it  had  its  origin  in  the 
principles  of  feudal  policy.  We  are  not  at  liberty  to  depart 
from  any  settled  rule  of  law,  either  because  it  is  old,  or  be- 
cause we  do  not  approve  of  the  reasons  upon  which  it  was 
originally  founded.  The  legislature  has  altered  this  rule  for 
the  future  (1  R.  S.,  748,  §  1),  but  it  has  not  undertaken  the 
more  than  human  task  of  altering  it  for  the  past. 

As  there  were  no  words  of  inheritance  in  the  deed  from 
Ockerman,  the  patentee,  to  Gumming,  the  reversion  in  fee 
passed  by  Ockerman's  deed  to  V-an  Rensselaer  in  1796. 
Van  Rensselaer  conveyed  to  Bayard  in  1796,  and  Bayard 
conveyed  to  Ritson  in  1798.  The  plaintiffs  are  the  heirs  at 
law  of  Ritson,  and  the  life  estate  of  Gumming  terminated 
on  his  death  about  the  year  1826.  The  plaintiffs  have  thus 
established  a  complete  claim  of  title,  to  which  there  can  be 
no  answer  in  a  court  of  law.    The  conveyance  to  Ciimming 
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may  be  sufficient  as  a  declaration  of  trust  to  create  an  equit- 
able estate  in  fee,  which  as  between  grantor  and  grantee 
would  be  enforced  in  a  court  of  equity.  Fisher  v.  Fidds^  10 
Johns.,  495.  Higvnbotham  v.  Bumety  6  Johns.  Ch.,  184. 
But  should  the  defendant  resort  to  chancery  he  could  not 
succeed  without  sho\^ing  that  those  who  have  acquired  the 
legal  estate  from  Ockerman  had  actual  notice  of  the  trust 
in  favor  of  Gumming.  It  has  been  settled  that  the  filing  of 
his  deed  can  not  be  regarded  as  legal  notice  to  a  subsequent 
purchaser.  Wendell  v.  Wadstoorthy  20  Johrm.,  659.  And 
there  is  no  pretence  that  either  Van  Rensselaer,  Bayard  or 
Ritson  had  actual  notice  of  the  deed  to  Gumming.  But 
whatever  may  be  the  result  of  an  appeal  to  another  forum, 
it  is  enough  for  us  that  the  plaintiffs  have  the  legal  title. 

The  view  which  has  been  taken  of  the  case,  renders  it 
umiebebsary  to  inquire  whether  the  plaintiffs  acquired  a  title 
under  the  award  of  the  Onondaga  commissioners. 


4 


New  trial  denied. 


SuTBAM  and  others  vs.  Hotcheiss  and  Hotchkiss. 

PUintilb,  oommiflsion  merchants,  were  in  the  habit  of  selling  flour  for  defend- 
ants, miUera,  and  of  aoooepting  defendants'  drafts  against  such  iour. 
Plaintifb  in  summer  of  '41  reshipped  to  defendants  some  of  their  flour 
which  had  soared,  and  defendants  re-manufactured  and  afterwards  returned 
it  to  plaintiib.  In  August,  '41,  defendants  gave  plaintifb  an  order  to  purchase 
between  three  and  four  thousand  bbls.  of  soar  flour  to  be  worked  into  sweet 
flour  by  defendants  (they  finding  the  wheat  to  be  used  in  the  re-manufacture) 
and  returned  to  plaintiffs,  and  plaintiflls  sold  defendants  what  they  had  on 
hand  belonging  to  tliird  persons  and  agreed  to  buy  the  balance  in  the 
market.  Defendants  made  some  of  the  purchases  in  the  market,  and  plaint- 
MSb  paid  for  the  flour  so  purchased  and  forwarded  it  with  the  rest — in  aU 
3220  barrels— to  defendants,  1833  bbls.  of  it  being  sent  to  tliem  at  Troy,  and 
defendants  paying  freight.  After  this,  in  the  same  year,  plaintiffs  received 
from  defendants  4000  bbls.  of  flour  from  Troy,  including  the  sour  flour 
which  originally  belonged  to  defendants.  In  '42  plaintiffs  requested  de- 
fendants either  to  grind  over  the  balance  of  sour  flour  or  send  it  back  to 
them,  which  defendants  refused  to  do.  Plaintifl's  then  brought  replevin 
and  took  1069  bbls.  of  the  flour  shipped  to  Troy  in  August,  '41.    At  the 
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time  of  thia  shipment  plaintiiEi  had  delivered  to  defendants  an  invoioe  of 
the  3220  bbU.  of  floor,  as  so  much  flour  **  sold  to  and  porchased  for"  do- 
fendants.  Phiintifis  in  their  letters  spoke  of  this  lot  of  flour  as  belonging 
to  and  having  been  shipped  for  defendants,  and  defendants  were  chaiged 
with  the  amount  in  the  general  aoooonts  current  fumiahed  by  plaintiflb. 
Plaintiffis'  witness  (their  derk)  testified  that  it  was  understood  that  this  lot 
of  3220  bbls.  was  to  be  in  the  possession  of  plaintifis  onlj,  and  was  to  be 
returned  to  them  as  soon  as  groan4  over.  HM,  that  there  was  a  complete 
sale  and  delivery  of  the  3220  bbls.  of  flour  by  plaintifls  to  defendants,  and 
that  plaintiA  oould  not  recover  tlie  property  in  replevin. 

Replevin  for  1069  barrels  of  flour  tried  before  Kent,  Cir. 
J.  at  the  New  York  circuit  in  February,  1843.  The  plaintiffs 
were  commission  merchants  in  the  city  of  New  York,  agd 

the  defendants  were  millers  at  Phelps,  Ontario  county^^ ^ 

defendants  also  re*manufactured  sour  flour  at  the  ^n'^^^    ^^ 
Troy.      There  had  been  extensive  dealings  betw< 
parties,  the  defendants  consigning  £heir  flour  to  the  plMitASi  SCROf  11 
to  be  sold,  and  drawing  on  the  plaintiffs  for  funds  tp  carry 
on  the  business.    The  plaintiffs  proved  by  A.  Wellk  JiJiBA^KY 
clerk,  that  in  the  summer-  of  1841,  the  plaintiffs  had 
some   flour  of  the  defendants  which  had  soured;  it 
shipped  to  the  defendants  at  Troy  to  be  re-manufactured 
by  grinding  it  over  with  good  wheat,  and  was  afterwards 
returned  to  the  plaintiffs.     In  August  of  that  year,  the  de* 
fendants  came  to  the  plaintiffs  to  buy  a  quantity  of  sour 
flour  to  be  re-manfuactured ;  they  wanted  between  three 
and  four  thousand  barrels  to  be  mixed  with  wheat  and 
worked  up  into  sweet  flour  to  be  returned  to  the  plaintiffs. 
The  plaintiffs  agreed  to  sell  to  the  defendants  what  they  had 
on  hand  belonging  to  their  customers,  and  to  purchase  in 
the  market  enough  to  make  up  the  balance.     The  defendants 
made  some  of  the  purchases  from  third  persons,  and  directed 
the  vendors  to  call  on  the  plaintiffs  for  the  price ;  and  the 
plaintiffs  paid  for  this  flour  and  forwarded  it  with  the  rest. 
The  defendants  were  to  find  the  wheat  to  be  used  in  the 
re-manufacture,  and  draw  on  the  plaintiffs  to  pay  for  it. 
The  gross  amount  of  sour  flour  purchased  for  and  sold  to 
the  defendants  was  3220  barrels ;  of  this  quantity  1833  were 
B^nt  to  Troy.    After  this  and  before  the  close  of  navigation 
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in  the  fall  of  that  year,  the  plaintiflfs  received  from  the  de- 
fendants  about  4000   barrels   of  flour   from   Troy.     This 
included  the  first   transaction — or   the   sour  flour   which 
originally  belonged   to  the  defendants.     The  receipts  of 
flour  from  Troy  ceased  early  in  December,  1841.    In  April, 
1842,  the  parties  had  a  conversation  in  New  York  about  the 
sour  flour.     The  plaintiffs  said  they  wished  the  defendants 
either  to  grind  over  the  balance  of  the  sour  flour  immedi- 
ately, or  to  send  it  back  to  them.     The  defendants  answered 
that  they  should  do  nothing  about  it.     The  plaintiffs  then 
went  to  Troy,  where  the  defendants  had  been  re-manufactur- 
ing the  sour  flour,  and  found  with  the  millers  whom  the 
defendants  had  employed  in  that  business,  1069  barrels  of 
the  same  flour  which  the  plaintiffs  had  delivered  in  August, 
1841,  and  after  a  demand  upon  those  millers,  took  the  flour 
by  virtue  of  the  writ  of  replevin-  by  which  this  suit  was 
commenced.    When  the  plaintiffs  had  completed  the  pur- 
chases of  sour  flour  under  the  foregoing  arrangement,  on 
the  27th  August,  1841,  they  made  and  delivered  to  the  de- 
fendants an  invoice  of  the  whole  3220  barrels,  as  so  much 
flour  "sold  to  and  purchased  for"  the  defendants.     The 
plaintiffs  shipped  the  flour  in  several  parcels,  and  consigned 
it  to  A.  Van  Inwegen  of  Troy,  who  was  the  defendants' 
agent  at  that  place,  he  paying  freight.     In  one  of  the  letters 
accompanying  the  bills  of  lading  sent  to  Van  Inwegen,  the 
plaintiffs   mentioned  that  the  flour  was   shipped   for   the 
defendants;  in  another  letter  the  plaintiffs  said  the  flour 
belonged  to  the  defendants.     The  plaintiffs  had  also  made 
out  and  delivered  bills  of  different  parcels  of  flour  as  fol- 
lows :— "  Messrs.  H.  G.  &  L.  B.  Hotchkiss,  bought  of  Suy- 
dam.  Sage  &   Co.,"  so   many  barrels  of  bad   flour.     The 
witness  Wells  further  said,  *'  as  to  the  lot  of  3220  barrels  of 
sour  flour,  it  was  understood  i  aat  it  was  to  be  in  the  pos- 
session of  the  plaintiffs  only*  and  shipped  to  Troy  to  be 
ground  over  and  returned  as  soon  as  ground  over  to   the 
plaintiffs."     The  witness  said  he  could  not  give  the  words 
of  the  agreement.    The  defendants  were  to  have  the  whole 
profits  and  sustain  all  the  loss  of  the  transaction. 
It  further  appeared  that  the  plaintiffs  charged  the  defend- 
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flour,  amounting  to  (18,167.489  which  sum  was  carried  into 
the  account  in  the  same  manner  as  the  other  items  of  debit. 
The  plaintiffs  had  also  furnished  the  defendants  with  ac- 
counts current  of  the  various  transactions  of  the  parties  in 
which  the  defendants  were  made  debtors  for  the  flour  in 
question ;  and  in  October,  1841,  ihe  plaintiffs  called  on  the 
defendants  for  the  payment  of  the  balance  in  which  the 
plaintiffs  were  then  in  advance  for  the  defendants,  which, 
including  the  sour  flour,  amounted  to  (16,000.  This  balance 
was  fully  paid  by  the  defendants  within  a  few  days  after- 
wards. But  the  plaintiffs  were  then  under  acceptances  for 
the  defendants  in  a  considerable  sum,  which  were  not  yet 
payable.  The  funds  to  pay  the  above  balance  were  raised 
by  drafts  on  the  plaintiffs  payable  at  future  periods,  which  the 
plaintiffs  accepted  for  the  accommodation  of  the  defendants. 

The  defendants  paid  the  freight  on  the  shipments  of  flour 
and  purchased  large  quantities  of  wheat  which  was  ground 
with  the  sour  flour.  The  mixture  in  the  re*manufacture 
was  about  four  parts  of  wheat  to  one  part  of  sour  flour. 
The  defendants  jaised  the  funds  to  pay  freight  and  purchase 
wheat  by  drawing  on  the  plaintiffs. 

The  judge  refused  a  motion  by  the  defendants  for  a  non- 
suit, and  charged  the  jury,  among  other  things,  that  if  the 
agreement  was  that  the  plaintiffs  were  to  have  the  posses- 
sion of  the  flour  until  re-manufactured  and  returned,  it  was 
an  agreement  which  should  bo  respected,  and  would  give  the 
plaintiffs  a  lien.  The  jury  found  a  verdict  for  the  plaintiffs, 
and  the  defendants  move  for  a  new  trial  on  a  case. 

j9.  Warden,  for  defendants. 

M.  r.  Reynolds^  for  plaintiffs. 

By  the  Court,  Bronson,  J  It  is  unnecessary  to  go  at 
large  into  the  extensive  dealings  between  these  parties. 
The  principal  part  of  the  account  relates  to  the  flour  which 
the  defendants  manufactured  at  Phelps,  and  consigned  to 
the  plaintiffs  for  sale,  and  the  drafts  which  the  defendants 
made  on  the  plaintiffs  on  account  of  that  business.    Although 
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the  sour  flour  and  the  drafts  connected  with  it  went  into 
the  general  account,  it  was  in  most  respects  An  independent 
transaction.    Nor  is  it  important  to  notice  the  fact  that  a 
portion  of  the  flour  which  went  to  Troy  te  be  re-manufac- 
tured came  originally  from  the  mill  at  Phelps,  and  soared 
while  in  the  hands  of  the  plaintifl*3.    The  suit  relates  wholly 
to  other  flour — ^such  as  the  plaintifls  had  in  their  hands  upon 
consignment  from  third  persons,  and  such  as  they  purchased 
in  the  market  for  the  purpose  of  filling  the  defendants'  order 
for  sour  flour  to  be  ground  over  at  Troy.    As  to  that  flour, 
I  have  been  unable  to  read  the  testimony  without  coming 
to  the  conclusion  that  the  title  passed  to  the  defendants  as 
purchasers.      Mr.  Wells,  the  plaintifls'  clerk,  speaks  of  it 
from  the  beginning  to  the  end  of  his  testimony,  with  a 
single  qualification,  as  a  purchase  and  sale  of  the  flour ;  and 
all  the  documentary  evidence,  of  which  there  is  a  great  mass, 
goes  to  confirm  his  statement.     Mr.  Wells  says  the  defend- 
ants came  to  the  plaintiffs  to  buy  a  quantity  of  sour  flour, 
and  the  plaintiffs  agreed  to  sell  what  they  had  on  hand,  and 
to  purchase  in  the  market  enough  to  make-up  the  balance. 
The  agreement  was  executed,  and  the  wheat  sent  to  the 
defendants  at  Troy,  and  charged  to  their  account.     There 
was  a  complete  sale  and  delivery  of  the  property.     It  was 
not  a  conditional,  but  an  absolute  sale.    Now  let  us  see 
what  was  the  qualification  spoken  of  by  the  witness.     He 
says,  it  was  understood  that  the  flour  was  to  be  in  the  pos- 
session of  the  plaintiffs  only,  and  shipped  to  Troy  to  be 
ground  over  and  returned  to  the  plaintiffs.    The  witness 
can  not  give  the  words  which  passed  between  the  parties ; 
and  his  understanding  of  the  matter  involves   something 
which  to  my  mind  appears  very  much  like  a  contradiction. 
I  can  not  comprehend  how  the  property  could  be  sold  and 
delivered  to  the  defendants,  and  yet  remain  in  possession 
of  the  plaintifls.    The  parties  may  very  well  have  agreed 
that  the  new  flour  should  be  sent  to  the  plaintiffs  for   sale, 
in  the  same  way  that  the  plaintiffs  held  other  flour  of  the 
defendants ;  but  that  would  not  change  the  title,  or  give  the 
plaintiffs  even  a  special  property  in  the  flour,  until  it  had  in 
fact  been  sent  to  them.    When  the  parties  commenced  their 


NEW  YORK— 1843.  101 


Suydam  y.  Hotchkiss. 


earlier  transactions  there  was  undoubtedly  an  understanding 
that  the  plaintiffs  should  accept  drafts,  and  that  the  defend- 
ants should  consign  flour  from  their  mills  at  Phelps  to  meet 
the  acceptances ;  but  this  could  not  affect  the  title  to  the 
flour  which  the  defendants  manufactured,  until  it  was 
actually  consigned  to  the  plaintiffs.  And  the  case  is  sub* 
stantially  the  same  of  the  flour  which  was  to  be  re-manufac- 
tured at  Troy.  If  the  defendants  were  wrong  in  not 
grinding  over  and  returning  all  of  the  damaged  flour,  they 
are  chargeable  with  the  breach  of  an  executory  agreement ; 
but  that  could  not  change  the  title  to  the  property.  The 
fact  that  the  defendants  drew  on  the  plaintiffs  for  funds  to 
pay  freight,  and  to  purchase  wheat  to  be  used  in  re-manu- 
facturing the  flour,  proves  nothing.  The  defendants  raised 
funds  in  the  same  way  to  purchase  wheat  to  be  manufac- 
tured at  Phelps.  But  the  wheat  purchased  at  both  places^ 
and  the  flour  made  from  it  belonged  to  the  defendants,  until 
they  performed  their  agreement  by  consigning  the  flour  to 
the  plaintiffs. 

If  the  witness  means  more  than  that  the  defendants  agreed 
to  return  the  new  flour  to  the  plaintiffs  to  be  held,  as  they 
held  the  western  flour,  to  meet  their  acceptances  for  the 
defendants,  .the  evidence  is  open  to  the  objection  that  it 
contradicts  the  written  evidence  of  title,  and  therefore  was 
not  admissible.     The  plaintiffs  not  only  charged  the  defend- 
ants with  the  flour  as  upon  a  sale,  and  rendered  accounts 
claiming  to  be  paid  the  balance,  but  they  delivered  bills 
and  an  invoice  of  the  flour  as  so  much  property  which  they 
bad  sold  to  the  defendants,  and  shipped  and  consigned  the 
flour  to  the  agent  of  the  defendants  at  Troy.     In  the  letters 
of  advice  which  accompanied  the  bills  of  lading,  the  plaint- 
iffs spoke  of  the  flour  as  belonging  to  the  defendants;  and 
in  the  whole  mass  of  written  evidence,  there  is  not  a  single 
word  which  tends  to  the  conclusion  that  the  transaction 
came  any  thing  short  of  an  absolute  sale  of  the  property. 
.  The  plaintiffs  say  it  is  improbable  that  they  would  make 
an  absolute  sale  on  credit  to  so  large  an  amount,  when  they 
were  already  under  heavy  acceptances  for  the  defendants. 
Anticipating  such  an  argument,  the  defendants  offered  to 
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prove  on  the  trial  that  at  the  time  of  the  sale  they  were  in 
good  credit  as  merchants  and  business  men,  and  reputed  to 
be  wealthy;  and  that  they  still  continued  to  enjoy  that 
reputation.  After  objecting  to  that  evidence  and  having  it 
excluded,  the  plaintiffs  can  not  suppose  that  much  impor- 
tance will  be  attached  to  the  argument  which  is  based  upon 
the  supposed  improbability  of  their  making  an  absolute  sale. 
And  besides,  probabilities  are  of  no  great  force  when  weighed 
against  full  written  evidence  of  title. 

It  is  clear  that  this  was  not  a  bailment  of  the  flour.    In- 
deed, the  plaintiffs  have  made  no  point  that  it  was  a  bail- 
ment.   They  say,  a  factor  has  a  lien  for  advances,  and  they 
were  in  advance  to  the  defendants.    But  what  has  the  law 
of  principal  and  factor  to  do.  with  this  question  ?      The 
plaintiffs  may  have  had  a  lien  as  factors  upon  all  the  flour 
which  the  defendants  sent  them  either  from  Phelps  or  Troy. 
But  they  were  not  factors  in  selling  this  flour  to  the  defend- 
ants.   The  only  relation  between  the  parties  in  this  trans- 
action was  that  of  vendors  and  purchasers.    The  relation  of 
principal  and  agent  could  not  arise  until  the  flour  was 
returned.     It  is  admitted  that  the.  defendants  were   the 
general  owners,  but  insisted  that  the  plaintiffs  had  a  special 
property  in  the  flour.    It  is  true,  that  the  defendants  are 
general  owners ;  but  how  did  they  become  such  ?    The  only 
answer  is,  by  a  sale  and  purchase.   The  plaintiffs  first  owned 
this  flour,  and  the  title  could  only  pass  to  the  defendants  by 
a  sale.     And  if  there  was  a  sale  and  delivery  to  the  defend- 
ants, the  plaintiffs  no  longer  had  any  property,  either  general 
or  specisd,  in  the  flour.     They  are  obliged  to  resort  to  tho 
absurd  understanding  of  the  witness,  that  notwithstanding 
the  sale  and  delivery,  the  possession  was  to  be  with  the 
plaintiffs.    That  was  impossible  from  the  nature  of  the  case. 
The  witness  do^s  not  say  that  the  plaintiffs  were  to  have  a 
lien  upon  the  flour ;  and  it  is  difficult  to  suppose  that  any 
such  thing  was  intended  by  the  parties.    The  defendants 
were  to  mix  and  grind  over  the  flour  with  fresh  wheat,  in 
the  proportions  of  about  one  to  four.    How  could   the 
plaintiffs  trace  the  flour  after  it  had  been  thus  mingled  with 
other  property?     The  thing  would  be  impossible.     The 
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plaintiffs  may  have  had  in  their  minds  some  vague  notion 
about  preserving  a  right  to  follow  and  re-take  the  property  ; 
but  they  did  not  adopt  the  proper  means  to  secure  that  end. 
There  can  be  no  such  thing  as  a  lien  in  the  vendor  where 
the  propdHy  is  delivered  to  the  vendee.  There  may  be  a 
conditional  sale  ;  or  to  speak  more  properly,  there  may  be 
an  executory  agreement  to  sell  provided  certain  conditions 
are  performed,  and  the  delivery  of  the  property  under  such 
an  agreement  will  not  prevent  the  owner  from  re-taking  the 
goods  if  the  conditions  are  not  performed.  {Strong  v.  Tay^- 
Un-y  2  Hill,  326.)  But  there  was  no  such  agreement  or  con- 
dition in  this  c€tse.  The  sale  and  delivery  were  absolute, 
and  the  vendors  had  no  right  to  follow  the  flour.  I  see  no 
principle  which  upon  this  action  can  be  maintained. 


New  trial  granted* 


Packer  and  others  vs.  French  and  Artcher. 

Where  a  referee  after  the  final  Bubmiseion  of  a  cause  refused  an  application 
bj  the  plaintiff  for  a  postponement  in  order  to  produce  farther  testimony, 
and  certified  that  his  refusal  was  upon  the  sole  ground  of  a  supposed  want 
of  authority  to  do  so,  this  court  allowed  the  hearing  to  be  opened  upon 
terms. 

After  a  cause  has  been  heard  and  summed  up,  a  referee  maj  in  his  discretion 
postpone  the  hearing  and  receive  further  evidence  at  another  time. 

This  was  an  action  of  assumpsit  upon  two  promissory 
notes,  which  was  heard  before  a  sole  referee.  After  the 
evidence  had  been  given  and  the  cause  summed  upon  both 
sides  the  referee  intimated  an  opinion  against  the  plaintiffs  as 
to  one  of  the  notes,  and  as  to  the  other  note  said  he  would  take 
time  to  consider.  The  plaintiffs  thereupon  asked  the  referee 
to  hear  further  evidence,  and  the  referee  said  he  would  do 
BO,  if  the  witnesses  on  both  sides  were  still  in  attendance* 
On  inquiry  it  was  found  that  one  of  the  defendants'  witnesses 
had  left  the  city.  The  referee  thereupon  declined  to  hear 
farther  evidence  at  any  subsequent  time,  on  the  sole  ground, 
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as  he  certified,  that  he  did  not  consider  he  had  authority  to 

do  BO. 

J.  Edwards  and  Jtf.  T*  ReynoldSy  for  the  plaintiffs,  moved 
that  the  hearing  be  opened,  and  that  the  parties  have  leave 
to  produce  further  evidence.  Thej  cited  Cleveland  v.  Ifim- 
«er,  1  Wend.,  104. 

J.  McKavmf  contra. 

By  the  Courty  Bboksok,  J.  We  think  the  referee  might 
in  his  discretion  have  postponed  the  hearing  and  received 
further  evidence  at  another  time,  and  as  he  has  certified 
that  he  declined  doing  so  upon  the  sole  ground  of  want  of 
atdharUyy  and  as  the  affidavits  make  a  strong  case  in  favor 
of  the  motion,  we  are  of  opinion  that  the  hearing  should  be 
opened,  and  the  parties  be  allowed  to  produce  further  testi- 
mony. If  the  referee  had  put  his  refusal  on  any  other 
ground  than  the  want  of  power,  we  should  not  have  inter- 
fered. The  defendants  will  very  likely  think  it  prudent,  if 
not  necessary,  to  have  all  their  witnesses,*  as  well  as  their 
counsel,  in  attendance  on  the  farther  hearing.  The  plaint- 
iffs must  therefore  pay  the  costs  of  the  hearing  thus  far,  as 
well  as  the  costs  of  opposing  this  motion,  as  the  condition 
on  which  relief  is  granted. 

Ordered  accordingly. 
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Stlyestkb  Clabk  vs.  John  Rowling,  Jr.  and  Joseph 

Bowling. 

Defendants'  orediton,  of  whoA  plaintiff  was  one,  agreed  in  writing  to  take 
defendants'  whole  property  (with  certain  stated  exceptions)  bj  waj  of  as* 
signment  to  three  specified  persons,  and  to  dischazge  defendants  from  all 
indebtedness  "  npon  their  executing  the  assignment  as  aforesaid"  for  the 
benefit  of  said  creditors.  Defendants  execnted  an  assignment  of  their  pro- 
perty to  the  persons  named,  bnt  reserved  to  themselves  the  surplus  of  the 
estate  after  payment  of  the  creditois,  and  provided  a  compensation  for  the 
assignees.  Httd,  that  the  reservation  of  the  surplus  prevented  the  agree- 
ment to  discharge  from  operating  as  a  satisfaction. 

The  provision  for  compensation  to  the  assignees  was  also  objectionable ;  that 
was  a  matter  to  be  adjusted  between  them  and  the  crediton,.  and  the 
assignment  should  not  have  contained  such  a  clause. 

The  assignees  took  possession  of  the  property  and  sold  it  at  auction.  Plaintiff 
attended  at  the  sale  of  the  real  estate,  and  afterwards  expressed  his  regret 
to  one  of  the  assignees  that  he  did  not  know  of  the  sale  of  the  personal  pro- 
perty, saying  that  he  wanted  to  bid  and  make  the  property  bring  as  much 
as  possible.  Btld^  no  ratification  of  the  assignment,  as  it  did  not  appear 
that  plaintiff  knew  that  it  had  been  drawn  differently  from  what  had  been 
agreed  upon. 

Assumpsit  upon  several  promissory  notes  made  by  the 

defendants,  amounting  to  $870,  tried  at  the  Oneida  circuit 

in  October,  1841,  before  Gbidley,  Gir.  J.    The  defendants 

gave  in  evidence  a  writing  as  follows : — **  We,  creditors  of 

J.  &  J.  Bowling,  having  agreed  to  take  their  whole  property 

by  way  of  assignment  to  Horatio  G.  Warner,  Hiram  Brovm 

and  James  Grouse,  except  their  household  furniture  now  in 

use  by  them  and  what  the  law  allows  to  them,  do,  upon 

condition  that  their  brother,  J.  G.  Bowling,  discharge  his 

judgment  of  about  |170  or  |180,  and  come  in  therefor  as 

one  of  the  common  creditors,  and  that  John  Bowling  senr. 

discharge  a  certain  mortgage  on  their  property  to  secure 

an  annuity  of  1140  per  year  during  his  life,  agree  with  said 

J.  &  J.  Bowling  that  we  will,  and  do  discharge  them  from 

all  indebtedness  to  us,  upon  their  executing  the  assignment 

as  aforesaid  for  our  benefit.    Dated  October   19,    1840." 

This  was  signed  by  the  plaintiflF  and  other  creditors  of  the 

14 
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defendants.  On  the  20th  of  November  following,  the  de- 
fendants executed  a  deed  of  assignment  to  the  persons 
named  by  the  creditors.  The  deed  contained  the  following 
clauses.  The  property  was  transfered  "  subject  to  certain 
conditions  hereinafter  contained."  Then  followed — ^^  provid- 
ed always  and  this  assignment  is  made  upon  the  following 
conditions  and  limitations ; "  one  of  which  conditions  or 
limitations  was,  '^  that  if  the  said  estate  and  property  shall 
not  be  wholly  exhausted  in  the  discharge  and  payment  of 
the  demands  and  claims  herein  before  mentioned,  that  the 
assignees  sbajl  account  to  us  for  the  balance  thereof.  It 
being  nevertheless  our  intention,  and  this  assignment  is 
made  with  that  limitation,  that  the  said  assignees  shall  re- 
tain out  of  the  avails  of  the  said  estate  and  property  in  any 
event  a  proper  and  reasonable  compensation  for  all  services 
done  and  performed  by  them  or  either  of  them  in  the  dis- 
charge of  their  duties  as  such  assignees  as  aforesaid. '^ 
H.  G.  Warner  testified,  that  he  was  one  of  the  assignee^ 
chosen  at  a  meeting  of  the  creditors,  and  that  he  drew  up 
the  assignment.  On  the  same  day  satisfaction  was  acknow- 
ledged on  the  judgment  and  mortgage  oftT.  G.  Bowling  and 
John  Bowling,  Sen.,  and  satisfaction  pieces  were  delivered 
to  the  assignees,  but  satisfaction  was  not  entered  of  record. 
The  assignees  took  possession  and  sold  the  property  at  auc-  ; 
tion.  The  plaintiff  attended  the  sale  of  the  real  estate,  but 
was  not  at  the  sale  of  the  personal  property.  He  afterwards 
told  one  of  the  assignees  that  he  regretted  he  did  not  know 
of  the  sale  of  the  personal  property,  as  he  wanted  to  bid 
and  make  the  property  bring  as  much  as  possible.  The 
plaintiff  insisted  that  the  action  was  not  barred  because  the 
assignment  was  not  made  in  conformity  to  the  agreement 
of  the  creditors — ^the  defendants  had  reserved  to  themselves 
the  surplus  of  the  estate  after  satisfying  debts,  and  provis- 
ion was  made  for  compensating  the  assignees.  They 
further  insisted  that  the  judgment  and  mortgage  should 
have  been  satisfied  of  record.  The  judge  decided  and  in- 
structed the  jury  as  matter  of  law  that  the  plaintiff  was  not 
entitled  to  recover,  and  the  plaintiff  excepted.  Verdict  for 
the  defendants. 
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S»  Beordsley,  for  plaintifil 

C.  P.  Kirkland,  for  defendants. 

By  the  Court,  Bbonsok,  J.  As  the  writing  executed  by 
the  creditors  was  not  under  seal  it  could  only  operate  by 
way  of  accordy  and  then  the  inquiry  is  whether  satisfaction 
has  followed,  for  an  accord  without  satisfaction  creates  no 
bar.  The  creditors  say  they  have  agreed  to  take  of  the 
defendants  "  their  whole  property  by  way  of  assignment/' 
with  certain  specified  exceptions^  and  they  discharge  the  de- 
fendants '^  upon  their  executing  the  assignment  as  aforesaid.^* 
The  creditors  are  to  have  all  the  property,  and  with  that 
they  agree  to  be  content,  be  it  more  or  less.  The  assign- 
ment does  not  conform  to  the  terms  of  the  proposition. 
The  surplus  of  the  estate,  if  any  remain  after  paying  debts, 
is  reserved  to  the  defendants.  The  creditors  had  a  right  to 
prescribe  the  terms  on  which  they  would  consent  to  discharge 
their  debts,  and  nothing  short  of  a  strict  compliance  with  the 
terms  of  the  proposition  on  the  part  of  the  defendants  could 
make  the  arrangement  operate  as  a  satisfaction  of  the  demands. 

Either  through  mistake  or  design  the  instrument  trans- 
fering  the  property  has  been  drawn  like  the  usual  assign- 
ment for  the  benefit  of  creditors,  where  the  property  is  to 
be  sold  and  applied  to  the  payment  of  debts,  reserving  the 
surplus,  if  any,  to  the  debtor,  and  leaving  him  answerable 
for  the  balance  if  the  debts  should  not  be  fully  paid.  But 
the  agreement  was  that  the  creditors  should  have  the 
specific  thing  in  satisfaction  of  their  debts.  However 
valuable  the  property  might  prove  they  were  to  have  the 
whole,  and  though  it  might  be  worth  no  more  than  a  tithe 
of  the  debts,  the  satisfaction  was  to  be  complete. 

The  clause  providing  for  the  compensation  of  the  assignees 
is  also  objectionable.  The  reward  of  the  assignees  was  a 
niatter  to  be  adjusted  between  them  and  the  creditors.  The 
defendants  had  nothing  to  do  with  it,  and  the  assignment 
should  not  have  been  clogged  with  any  provision  on  that 
subject.  But  this  is  less  important  than  the  reservation  of 
the  surplus. 
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The  persons  named  as  assignees  were  not  the  agents  of 
the  creditors  for  any  other  purpose  than  that  of  receiving 
a  transfer  of  the  property  when  made  in  pursuance  of  the 
proposition.  When  Mr.  Warner  drew  the  assignment  he 
was  acting  as  agent  or  counsel  for  the  defendants.  He 
clearly  had  no  power  to  bind  the  creditors  by  any  departure 
from  the  terms  on  which  they  had  agreed  to  discharge 
their  debts. 

It  is  impossible  to  say  that  the  plaintiff  has  ratified  the 
transfer,  for  it  does  not  appear  that  he  ever  saw  the  assign- 
menty  or  was  informed  what  were  its  provisions.  He  was 
present  at  the  sale  of  the  real  estate  by  the  assignees,  and 
expressed  his  regret  at  not  having  known  of  the  sale  of  the 
personal  property,  as  he  wished  to  bid  and  make  the  pro- 
perty bring  as  much  as  possible.  But  so  far  as  appears,  he 
was  then  acting  upon  the  supposition  that  an  assignment 
had  been  made  in  accordance  with  the  terms  of  the  proposi- 
tion. He  has  never  done  any  act  in  affirmance  of  the 
assignment,  and  I  do  not  see  how  he  can  be  concluded  by 
it.  To  make  out  a  ratification  it  must  appear  that  the 
plaintiff  had  either  seen  or  been  informed  of  the  contents 
of  the  assignment,  and  that  he  has  subsequently  done  some 
act  under  it,  such  as  receiving  a  dividend,  or  that  he  has 
acquiesced  in  its  provisions  by  allowing  tlie  assignees  to 
proceed  under  it  without  giving  notice  of  his  dissent.  As 
the  case  stood  on  the  trial,  I  think  the  plaintiff  was  entitled 
to  recover. 

As  to  the  mortgage  and  judgment  it  is  enough  that  satis- 
faction was  duly  acknowledged,  and  satisfaction  pieces 
placed  in  the  hands  of  the  assignees  for  the  benefit  of  the 
creditors.  But  the  verdict  must  be  set  aside  on  the  other 
ground. 

New  trial  granted. 
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Van  Epps  vs.  McGill. 

Defendant  owed  R.  and  R.  owed  plaintiff  $328*88,  and  defendant  promised 
verbally  to  paj  that  snm  to  plaintiff.  Bddf  Toid,  both  by  the  statnte  of 
frauds  and  for  want  of  consideration. 

If  the  two  original  debts  had  been  discharged,  and  the  promise  hsA  been  made 
upon  that  consideration,  it  would  then  have  been  an  original  nndertaUng, 
and  a  written  promise  would  not  be  necessary.    Ptr  Bbonsov,  J. 

Motion  by  the  defendant  to  set  aside  a  report  of  referees, 
finding  |881'25,  in  favor  of  the  plaintiff.  The  facts  are 
stated  in  the  opinion  of  the  court. 

J.  Edwardsy  for  the  defendant. 
W.  Ji.  Youngy  for  the  plaintiff. 

By  the  Court  J  Bronson,  J.    The  defendant  owed  De  Rose  ^ 

and  De  Bose  owed .  the  plaintiff  $328.88.  The  defendant  ^ 
promised  verbally  to  pay  that  sum  to  the  plaintiff;  and  the 
referees  have  charged  him  with  it  in  making  their  report. 
The  promise  was  void  for  the. want  of  consideration.  The  , 
plaintiff  did  not  discharge  De  Rose,  nor  did  De  Rose  dis- 
charge the  defendant.  The  two  debts  remained  just  as 
they  were  before  the  promise  was  made.  There  was  neither 
damage  to  the  plaintiff,  nor  benefit  to  the  defendant.  The 
promise  is  also  within  the  statute  of  frauds,  and  void  for 
not  being  in  writing.  It  is  a  promise  to  answer  for  the 
debt  of  a  third  person.  Such  a  promise  must  not  only  be 
upon  a  good  consideration,  but  it  must  be  in  writing ;  and 
here  there  was  neither.  If  the  two  original  debts  had  been 
discharged,  and  the  promise  had  been  made  upon  that  con- 
sideration, it  would  then  have  been  an  original  undertaking, 
and  a  writing  would  not  be  necessary.  But  the  original 
debts  still  ren^ained  :  the  plaintiff  relinquished  nothing]}  and 
the  defendant  acquired  nothing.  It  was  therefore  a  collateral 
undertaking  for  the  debt  or  default  of  another ;  and  void,  both 
by  the  statute  of  frauds,  and  for  the  want  of  consideration.    ^ 
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The  debt  of  De  Rose  with  the  interest  allowed  upon  it, 
amounts  to  $397.88  ;  and  the  report  must  be  set  aside  imless 
the  plaintiff  deducts  that  sum. 

Ordered  accordingly. 


Bebgh  and  Bergh  vs.  Pfeiffeb  and  Wissuan. 

Where  on  an  arbitration  witnesses  were  examined  wlthont  being  sworn  and 
no  regular  objection  was  taken  thereto  at  the  time,  it  will  be  presumed  that 
the  parties  assented,  and  the  award  of  the  arbitrators  will  not  be  vacated 
on  the  ground  that  the  witnesses  had  not  been  sworn. 

The  mode  of  proceeding  where  an  order  vacating  an  award  is  reserved,  point- 
ed out  by  Bbohbov,  J. 

Ebbob  to  the  Superior  Court  of  the  city  of  New  York.  A 
controversy  having  arisen  between  the  parties  in  relation 
to  the  building  of  a  ship,  and  cross  actions  having  been  com- 
menced, they  entered  into  bonds  submitting  the  whole 
matter  to  the  arbitrament  of  two  individuals,  who  had  power 
to  appoint  a  third.  It  was  agreed  in  the  submission  that 
judgment  should  be  rendered  upon  the  award  by  the  Superior 
Court  of  the  city  of  New  York.  The  arbitrators  awarded 
that  Pfeiffer  and  Wissman  should  pay  to  Bergh  and  Bergh 
$1218 ;  that  each  party  should  withdraw  their  suit,  and  pay 
their  own  expenses.  Pfeiffer  and  Wissman  made  a  notion 
in  the  Superior  Court,  upon  certain  aflSdavits  and  papers,  to 
vacate  the  award  pursuant  to  2  R.  S.,  542,  §  10.  The  motion 
was  opposed  by  Bergh  and  Bergh,  and  the  court  made  an 
order  vacating  the  award  and  awarding  costs  to  Pfeiffer 
and  Wissman.  (§  19.)  A  judgment  record,  containing  all 
the  affidavits  and  papers  on  both  sides  and  the  order  of  the 
court,  was  made  up  and  filed,  and  Bergh  and  Bergh  now 
bring  error  pursuant  to  §  20  of  the  statute  of  arbitrations. 

C  EdwardSy  for  plaintiffs  in  error. 

Fi  B.  Cutting,  for  defendants  in  error. 
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By  the  Courty  Bbonson,  J.  The  proceedings  were  not 
conducted  in  the  most  formal  manner.  The  parties  went 
before  the  arbitrators  without  the  aid  of  counsel ;  they  sub- 
mitted their  own  statements  and  explanations,  and  the 
witnesses  on  both  sides  were  examined  without  being  sworn. 
The  counsel  for  Messrs.  Pfeiffer  and  Wissman,  consider  this 
last  fact  as  fatal  to  the  award,  and  it  was  said  at  the  bar 
that  on  this  ground  the  award  was  vacated  by  the  Superior 
Court.  No  objection  was  made  before  the  arbitrators  to 
the  course  which  was  pursued,  and  the  parties  must  be 
taken  to  have  consented  that  the  witnesses  should  be  ex* 
amined  without  being  sworn.  It  is  true  that  Mr.  Bremeyer, 
the  principal  clerk  of  Pfeiffer  and  Wissman  mentioned  to 
one  of  the  arbitrators  that  a  particular  witness  had  not  been 
sworn,  and  was  answered  that  it  was  not  necessary;  and  at 
a  subsequent  period  he  told  another  of  the  arbitrators  that 
he  thought  a  particular  witness  should  be  sworn,  and  re- 
ceived for  answer  that  there  was  no  occasion  for  it.  In 
these  answers  Mr.  Bremeyer  apparently  acquiesced  without 
objection.  And  besides,  nothing  was  said  to  the  arbitrators 
as  a  body,  and  they  could  not  but  hav^  supposed  that  they 
were  going  on  with  the  full  assent  of  both  parties.  If 
ref^ees  had  proceeded  in  this  manner  without  objection, 
it  would  not  have  furnished  a  su^cient  ground  for  setting 
aside  their  report.  Much  less  is  it  b,  reason  for  ^ni^uling 
the  award  of  arbitrators.  ^ 

The  other  objections  to  the  award  are  still  less  important, 
and  were  not  much  pressed  upon  the  argument.  We  think 
the  award  should  not  have  been  vacated,  and  the  order  of 
the  court  below  must  therefore  be  reversed. 

When  the  order  vacating  an  award  is  reversed,  the  pro- 
ceedings are  either  to  be  remitted  to  the  court  from  which 
they  were  removed,  to  proceed .  thereon ;  or  the  court  of 
review  may  proceed  after  due  notice  to  the  party  complain- 
ing of  the  award,  to  modify  or  confirm  the  same  in  the  same 
manner,  and  with  the  like  effect  as  if  application  for  that 
purpose  had  been  originally  made  to  such  court.  (2  B.  S., 
544,  §§  20,  21.)  The  plaintiffs  in  error  desire  an  order  of 
this  court  confirming  the  award.    But  thQ  statutes  require 
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a  notice  to  the  defendants  in  error.  The  proper  course  will 
therefore  be,  to  require  them  to  show  cause  at  a  special  term 
why  the  award  should  not  be  confirmed.  If  no  sufficient 
cause  shall  be  shown,  the  plaintiffs  in  error  will  then  be 
entitled  to  perfect  a  judgment  of  reversal,  and  to  a  judgment 
in  their  favor  upon  the  award    (§§9,  14,  15.) 

Ordered  accordingly 


Pecehak  vs.  Babcalqw. 
Same  vs.  Same. 


Where  %  defendant  obtained  Judgment  of  difloontinnanoe  against  a  plaintiff 
for  costs  of  suit,  and  tbe  plaintiff  brought  a  second  suit  pending  which  the 
defendant  assigned  his  judgment  to  his  attorney  in  the  first  suit,  giving  the 
pUdntiff  notice,  hiU,  that  the  plaintiff,  on  recovering  judgment  in  the 
second  suit  after  the  assignment,  was  not  entiUed  to  set  it  off  against  the 
Judgment  which  had  been  obtained  bj  the  defendant. 

In  the  first  suit  the  defendant  /)btained  a  judgment  of 
discontinuance  against  the  plaintifi*^  in  the  month  of  June, 
for  the  costs  of  the  suit,  1 18.42.  The  plaintiff  then  brought 
the  second  suit,  and  pending  that  action,  on  the  9th  of  Octo- 
ber, the  defendant  assigned  the  judgment  in  the  first  suit 
to  his  attorney  in  that  action  in  payment  of  the  attorney's 
bill  of  costs  in  that  action,  and  gave  notice  of  the  assign- 
ment to  the  plaintiff!  The  attorney  swore  that  the  costs 
belonged  to  him  before  the  assignment ;  that  he  took  the 
assignment  in  good  faith  to  get  the  entire  control  of  the 
judgment,  and  without  ariy  good  reason  to  believe  the 
plaintiff  would  recover  in  the  second  suit.  In  November 
following,  the  plaintiff  recovered  judgment  in  the  second 
suit  for  ^140,  damages  and  costs. 

0 

R.  W.  Peckham  for  the  plaintiff,  moved  to  set  off  so  mach 
of  the  judgment  in  the  second  suit  against  the  judgment  in 
the  first  suit  as  would  satisfy  and  discharge  the  same.  He 
cited  Cooper  v.  BigcUoWf  1  Cow.,  206. 

Jlf.  7.  Reynolds  J  contra. 
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By  the  Court,  Bronson,  J.  In  the  case  on  which  the 
plaintiff  relies  both  judgments  had  been  recovered,  and  the 
eqnitable  right  to  set  off  one  against  the  other  had  attached, 
before  the  attorney  took  the  assignment  Here  there  was 
only  one  judgment,  and  consequently  no  right  to  set  off  at 
the  time  of  the  assignment  {Graves  v,  Woodbury ^  4  Hill, 
559.)  The  assignment  was  made  in  payment  of  the  costs 
due  from  the  defendant  to  his  attorney.  I  see  no  reason 
why  that  was  not  as  good  a  consideration  as  though  the 
attorney  had  paid  so  much  money.  The  attorney's  lien  for 
his  costs  is  not  always  protected  against  the  equities  exist- 
ing between  the  parties.  But  he  stands  here  as  the  assignee 
of  the  judgment,  and  is  entitled  to  the  same  protection  as 
any  other  assignee.  Motion  denied 


Fredebick  Pentz,  President,  Ac.  t;^ .  Saokett. 

Plaintiff  sued  defendant  as  maker  of  a  promissory  note  to  his  own  order,  a^d 
indorsed  by  him  and  another.  The  declaration  commenced  "Frederick 
Pentz,  President  of  the  Mechanics'  Banking  Association,"  and  laid  the 
indebtedness  and  promise  to  the  plaintiff.  Defendant  pleaded,  1,  non 
assumpsit,  and  2,  that  plaintilF  was  not  the  owner  of  and  had  no  interest  in 
the  caoses  of  action  mentioned  in  the  declaration,  to  which  there  was  a 
reply  that  plaintiff  was  the  owner,  &c.  Held^  that  the  words  *'  president 
of,"  &c.,  ooald  only  be  regarded  as  descriptive  of  the  person. 

It  appeared  on  the  trial  that  the  Mechanics'  Banking  Association  owned  the 
note.  Strictly,  there  should  have  been  a  verdict  for  plaintiff  on  the  first 
issue,  and  for  defendant  on  the  second ;  and  the  plaintiff  might  then  have 
moved  for  Judgment  non  obstante  vtrtdicto  on  the  second  issue,  on  the  ground 
that  the  sooond  plea  was  bad  in  substance.    Per  Bbohson,  J. 

Where  Justice  has  been  done,  a  new  trial  will  not  be  grouted  to  enable  defend- 
ant to  start  a  technical  objection  which  he  did  not  make  at  the  proper  time. 

Assumpsit  tried  before  Kent,  Cir.  J.  at  the  New  York 

circuit.      The    declaration    commenced  thus: — Frederick 

Pentz,  President  of  the  Mechanics' Banking  association,  the 

plaintiff  in  this  suit,  complains  of  Elisha  B.  Sackett,  Ac, 

lor  that  whereas  the  said  defendant  on,  Ac,  at,  Ac,  was 

indebted  to  the  said  flairUiff  in  the  sum  of  $3000 ;  and  so 

went  on  in  the  usual  form  to  set  out  the  money  counts,  lay- 

16 
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ing  the  indebtedness  and  promise  to  the  plaintiff.  The 
defendant  pleaded,  1,  non  assumpsit,  and  2,  that  the  p/amt't^ 
was  not  the  owner,  and  had  no  interest  in  the  causes  of 
action  mentioned  in  the  declaration ;  to  which  there  was  a 
replication  that  the  -plaintiff  was  the  owner,  &c.  On  the 
trial  the  plaintiff  gave  in  evidence  a  promissory  note  made 
by  the  defendant,  November  18, 1841,  by  yrhich  he  promised 
to  pay  to  his  own  order  six  months  after  date  $1429.05,  at 
the  bank  of  America.  The  note  was  indorsed  by  the  de- 
fendant and  one  Yalk.  The  plaintiff  also  offered  in  evidence 
a  certified  copy  of  the  articles  of  association  of  ''  The 
Mechanics'  Banking  Association,"  which  had  been  proved 
and  recorded.  The  defendant  objected  '^  that  the  paper  and 
the  certificate  of  the  proof  thereof  were  not  in  conformity  to 
the  statute."  The  objection  was  overruled,  and  the  evidence 
admHted.  The  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiff  had  given  no  evidence  to  maintain  the 
issue  on  his  second  plea.  The  motion  was  denied.  The 
defendant  then  gave  in  evidence  an  affidavit  which  had  been 
made  by  the  plaintiff  Pentz,  and  used  on  a  special  motion, 
in  which  he  swore  that  the  Mechanics'  Banking  Association 
at  the  time  of  the  commencement  of  the  suit  was,  and  still 
is  the  owner  and  holder  of  the  note  in  question.  The  judge 
charged  the  jury,  and  they  found  a  general  verdict  for  the 
plaintiff  for  the  amount  of  the  note.  The  defendant  moves 
for  a  new  trial  on  a  case. 

JUT.  r.  Reynolds^  for  defendant. 

G.  H.  Mumfordy  for  plaintiff. 

By  the  Court,  Bbonson,  J.  The  defendant  is  clearly  right 
in  saying  that  this  is  not  the  suit  of  the  Mechanics'  Banking 
Association ;  but  is  the  suit  of  Frederick  Pentz.  He  is  the 
plaintiff.  The  words  which  follow  his  name,  president,  tfc.y 
can  only  be  regarded  as  a  description  of  the  person.  If  the 
pleader  intended  the  bank  should  be  plaintiff,  he  should 
either  have  sued  in  the  corporate  and  business  name  of  the 
bank ;  or,  after  giving  the  name  and  title  of  the  president, 
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he  should  have  alleged  that  the  defendant  was  indebted  to, 
and  promised  to  pay  the  Mechanics'  Banking  Association. 
{Delqfield  v.  Kinney ^  24  Wend.,  345 ;  T/ie  Ogdensburgh  Bank 
V.  Van  Rensselaer,  6  Hill,  240.)  But  this  does  not  overthrow 
the  action.  The  note  given  in  evidence  was  negotiable  and 
had  been  negotiated,  and  Frederick  Pentz  could  as  well  sue 
on  it  as  the  bank,  or  any  other  holder. 

The  objection  to  the  articles  of  association  was  quite  too 
general  to  lay  the  foundation  for  all,  or  any  one  of  the 
points  which  are  now  made  upon  the  admission  of  that  evi- 
ence.  The  defendant  should  have  specified  the  supposed 
defects  at  the  circuit,  as  he  does  here.  And  besides,  in  the 
view  which  has  been  taken  of  the  case  the  plaintiff  had  no 
occasion  for  giving  the  articles  of  association  in  evidence. 

The  motion  for  a  nonsuit  was  properly  overruled.  The 
plaintiff  produced  the  note,  and  it  appeared  to  have  been 
indorsed  ii^  blank.  That  was  sufficient  presumptive  evidence 
that  he  was  the  owner^  and  enough  to  entitle  him  to  a  ver- 
dict on  the  second  issue.  No  evidence  to  rebut  that  pre- 
sumption had  then  been  given. 

It  afterwards  appeared  that  the  note  belonged  to  the 
Mechanics'  Banking  Association.  Strictly,  there  should 
have  been  a  verdict  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second ;  and  the  plaintiff  might 
then  have  moved  for  judgment  non  obstante  veredicto  on  the 
second  issue,  on  the  ground  that  the  second  plea  was  bad 
ill  substance.  But  the  defendant  made  no  point  on  the  trial 
that  he  was  entitled  to  a  verdict  on  the  second  issue.  Jus- 
tice has  been  done,  and  we  ought  not  to  grant  a  new  trial 
to  enable  the  defendant  to  start  a  technical  objection  which 
he  did  not  make  at  the  proper  time. 

New  trial  denied. 
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Eldeb  vs.  B0QABDU89  executrix  of  Bogabdus. 

In  case  for  the  n^ligenoe  of  an  attornej,  the  declantion  avered  that  the  at- 
torney was  retained  to  examine  the  title  to  certain  premises  and  to  procure 
'  an  estate  in  fee  simple  therein  to  be  convejed  to  plaintiff  within  a  reasona- 
ble time,  and  assigned  as  breach  of  duty  that  the  attorney  did  not  procure 
a  good  and  sufficient  title  to  the  fee  simple,  within  such  reasonable  time, 
bat  advised  plaintiff  to  purchase  without  having  a  good  uninouml)ered  and 
■oAoient  title  to  the  &e  simple,  by  reason  whereof  plaintiff  had  to  p^y  a 
laige  sum  to  release  incumbrances.  Hdd,  on  demurrer,  that  the  declaration 
was  bad. 

The  action  appeared  to  be  brought  for  not  procuring  an  unincumbered  title, 
,  while  the  retainer  was  to  examine  the  title  and  to  procure  a  conveyance  in 
fee  simple.  The  existence  of  incumbrances  did  not  prevent  plaintiff  from 
acquiring  a  title  in  fee  simple.    The  retainer  did  not  oover  the  breach. 

Held  further,  that  the  declaration  should  have  stated  what  incumbrances 
affected  the  premises. 

The  legislature  intended  by  2  R.  S.,  447,  {$  1  and  2,  to  give  an  action  against 
the  executor  for  every  Injury  by  the  testator,  whether  by  force  or  negligence, 
to  the  property  of  another.  The  words  **  wrong  done ''  in  H  extend  to 
oases  of  non-feasance. 

Action  on  the  case  for  the  negligence  of  the  testator  as 
an  attorney.  The  first  count  of  the  declaration  was,  for 
that  before  and  at  the  time  of  the  committing  of  the  griev- 
ances bj  the  said  Robert  Bogardus  herein  mentioned,  to  wit, 
on  the  27th  April,  1836,  the  plaintiff  had  contracted  with 
Eber  Wheaton  for  the  purchase  from  him  of  certain  tene- 
ments and  premises  in  the  city  of  New  York  in  fee  simple, 
for  the  sum  of  $7000,  which  tenements  and  premises  Whea- 
ton assumed  to  have  power  to  convey  in  fee  simple ;  and 
that  thereupon,  on  &c^,  at  &o.,  the  plaintiff,  at  the  special 
instance  and  request  of  Bogardus,  retained  and  employed 
him  as  an  attorney  to  examine  the  title  of  Wheaton  to  the 
said  tenements  and  premises,  and  to  cause  and  procure  an 
estate  and  interest  therein  in  fee  simple  to  be  conveyed  by 
Wheaton  and  his  wife  to  the  plaintiff,  for  reasonable  fees 
and  reward  to  Bogardus,  within  a  reasonable  time ;  that 
Bogardus  accepted  and  entered  upon  the  retainer  and  em- 
ployment ;  and  that  thereupon  it  became  his  duty  to  use 
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due  endeavors  to  cause  and  procure  a  good  unincumbered 
and  sufficient  title  to  the  fee  simple  of  the  premises  to  be 
conveyed  to  the  plaintiff  in  a  reasonable  time.  Yet  Bogardus 
not  regarding  Ac,  but  contriving  &c.,  did  not  nor  would 
use  due  endeavors  to  cause  or  procure  a  good  and  sufficient 
title  to  the  fee  simple  of  the  premises  to  be  conveyed  to  the 
plaintiff  within  such  reasonable  time  but  wholly  neglected 
and  refused  so  to  do ;  and  afterwards  on  &c.,  at  &c.,  wrong* 
fully  and  injuriously  advised,  caused  and  procured  the 
plaintiff  to  pay  Wheaton  $7000,  as  and  for  the  purchase 
money  of  the  premises,  without  having  a  good  unincumbered 
and  sufficient  title  to  the  fee  simple  of  the  same  conveyed  to 
the  plaintiff.  And  by  reason  of  the  neglect  and  improper 
conduct  of  Bogardus- the  plaintiff  did  not  obtain  a  good,  un* 
incumbered,  sufficient  title  to  the  premises  in  fee  simple ; 
and  in  order  to  procure  siich  good  and  sufficient  title,  and 
to  release  and  discharge  the  premises  from  incumbrances 
thereupon  was  compelled  to  pay  a  large  sum,  to  wit, 
$5000. 

The  second  count  was  upon  a  retainer  of  Bogardus  as  an 
attorney  to  ascertain  the  title  of  Wheaton  to  the  premises, 
and  to  take  care  that  the  premises  should  be  free  from  all  in- 
cumbrances  by  way  of  mortgage  or  otherwise,  excepting  a 
certain  mortgage  of  $2500.  He  accepted  the  retainer,  but 
did  not  take  proper  care  &c.;  and  the  plaintiff,  confiding  &c., 
purchased  and  took  a  conveyance  from  Wheaton  for  the 
price  or  sum,  $7000 ;  and  by  reason  of  the  carelessness,  un- 
skillfulness  and  negligence  of  Bogardus,  the  premises  were 
conveyed  to  the  plaintiff  subject  to  incumbrances,  besides 
and  in  addition  to  the  said  mortgage  of  |2500 ;  and  the 
plaintiff  in  order  to  release  and  discharge  the  premises  from 
the  said  incumbrances^  other  than  the  mortgage  for  #2500, 
was  compelled  to  pay  and  expend  $5000.  Demurrer  to  each 
count,  and  joinder. 

E.  D.  Smithy  for  defendant,  cited  3  Wend.,  130 ;  24  id., 
163  ;  4  Hill,  643 ;  7  Cow.  442 ;  13  Johns.,  437 ;  6  Cow.,  156; 
9  Wend.,  136;  10  id.,  75;  25  id.,  107  ;  2  Hill,  504;  1  ChU, 
PL,  229, 296;  ChiL  an  Cant.,  555,  ed.  of  '43 ;  4  Barr.|  2061^ 
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2  R.  jS.,  635,  §  1 ;  13  Mass.,  454 ;  9  Wend.,  29  j  Cowp.,  682 ; 
Toller,  ExW,  462. 

C.  DeWitt,  for  plaintiff,  cited  2  Ch.  PI.,  379, 669,  ed  of  *37. 

By  the  Court,  Bbonson,  J.  Some  of  the  precedents  which 
have  found  their  way  into  the  recent  editions  of  Mr.  Gfaitty's 
book  on  pleading  are  of  a  doubtful  character ;  but  the  first 
count  of  this  declaration  has  not  been  so  well  framed  as  the 
questionable  precedent  which  the  pleader  seems  to  have  had 
before  him.  The  count  wants  certainty  and  precision.  A 
part  of  the  count  looks  as  though  the  complaint  was,  that 
the  attorney  had  not  procured  a  conveyance  within  a  rea- 
sonable time ;  while  other  parts  go  upon  the  ground  that 
the  plaintiff  did  not  get  a  good  title  to  the  property,  free 
from  incumbrances.  And  it  is  also  uncertain  whether  the 
plaintiff  means  to  complain  of  an  insufiicient  title,  or  of  in- 
cumbrances upon  the  property.  It  may,  however,  be  infered 
from  the  whole  count,  that  the  complaint  is  about  incum- 
brances. There  is  then  this  di£Bculty.  Bogardus  was  only 
retained  to  examine  the  title  of  Wheaton,  and  to  cause  and 
procure  an  estate  and  interest  in  /ee  simple  to  be  conveyed 
to  the  plaintiff.  The  fact  that  there  were  incumbrances  on 
the  property  does  not  prove  that  the  plaintiff  did  not  get 
the  fee  simple.  A  judgment,  or  even  a  mortgage  lien  does 
not  disturb  the  fee.  The  owner  remains  seized  of,  and  can 
convey  the  land  in  fee,  notwithstanding  the  incumbrance. 
The  retainer  of  the  attorney  is  not  broad  enough  to  cover 
the  breach. 

There  is  a  further  objection  to  the  count.  It  should  have 
been  shown  how  the  property  was  incumbered.  I  can  not 
think  that  the  attorney  is  bound  to  plead  and  go  to  trial  on 
the  general  allegation  that  the  plaintiff  did  not  obtain  an 
unincumbered  title,  and  was  compelled  to  pay  five  thousand 
dollars  to  discharge  incumbrances,  without  knowing  when  or 
how  the  supposed  liens  arose,  or  by  whom  they  were  created. 

The  last  objection  applies  also  to  the  second  count.  If  the 
plaintiff  has  discovered  that  the  property  was  conveyed 
sul^ect  to  incumbrances,  which  he  has  been  obliged  to  dia- 
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charge,  there  can  be  no  difficulty  in  his  stating  what,  in 
particular,  the  supposed  incumbrances  were ;  and  the  attor- 
ney has  a  right  to  the  information.  JBe  may  be  able  to  show 
that  the  supposed  incumbrance  had  been  discharged,  as  by 
payment  or  a  release ;  that  it  was  to  id  in  its  creation,  as  for 
usury ;  or  that,  by  virtue  of  the  recording  act,  the  plaintiff 
has  got  the  property  discharged  of  the  lien.  But  upon  this 
declaration  the  attorney  can  not  know  how  to  prepare  for 
triaL 

At  the  common  law  this  action  on  the  case  would  have 
died  with  the  testator.  But  it  is  saved  by  the  statute.  (2 
B.  A,  447,  §§  1,  2.)  It  is  said  that  the  words  "  wrongs  done" 
in  the  first  section  do  not  extend  to  a  mere  non-feasance ; 
but  on  considering  the  exceptions  contained  in  the  second 
section,  I  think  the  legislature  intended  to  give  an  action 
against  the  executor  for  every  injury  by  the  testator,  whether 
by  force  or  negligence,  to  the  property  of  another.  The 
plaintiff  might  have  avoided  this  question  by  declaring  in 
assumpsit.  The  action  is,  however,  well  enough  in  point  of 
form ;  but  the  declaration  needs  amendment. 

Judgment  for  defendant 


The  Trot  Gmr  Bank  vs.  Obakt,  and  ofBers. 

» 

Where  the  holder  of  a  promissory  note  sent  it  when  due  to  the  b«nk  at  which 
it  was  payable,  and  the  bank,  erroneously  supposing  the  maker  to  be  in 
funds,  credited  the  holder  with  the  amount,  but  on  discovering  its  mistake 
next  day,  corrected  it,  and  served  the  Indorsers  with  notice  of  non-payment; 
Ketd,  in  an  action  on  the  note  against  the  indorsers,  that  it  had  not  been 
paid,  and  that  due  steps  had  been  taken  to  charge  them. 

Where  the  note  is  payable  at  a  particular  place,  a  penonal  demand  is  not  es- 
sential. It  is  the  business  of  the  maker  to  furnish  funds  at  the  place,  ready 
to  take  up  the  paper  on  the  day  it  falls  due  ;  and  if  the  holder,  or  any  one 
for  him,  is  there  with  it,  so  that  he  may  be  in  a  situation  and  ready  to  !•• 
ceive  the  money  and  give  up  the  note,  it  is  suAcient. 

Action  by  indorsee  against  indorsers.  The  note  was 
made  by  H.  Richards,  29th  Augtist,  1842,  for  t218.10,  paya- 
ble three  months  atler  date,  to  the  order  of  the  defendaatSi 
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at  the  Bank  of  Troy,  and  indorsed  by  them  and  held  by  the 
Troy  City  Bank.  On  the  2d  December,  the  third  day  of 
grace,  the  note  was  sent  by  the  holder  to  the  Bank  of  Troy 
for  payment.  Through  the  merest  mistake,  the  bank  on 
looking  at  Richards^  account  supposed  he  was  in  funds,  and 
as  it  was  in  the  habit  of  paying  his  notes  when  presented, 
if  in  funds,  noted  it  as  good,  credited  it  to  the  City  Bank, 
and  charged  it  to  Richards'  account.  They  discovered  the 
next  morning  (3d  December)  the  mistake,  and  corrected  it, 
and  caused  due  notice  to  be  given  to  the  indorsers  of  the 
non-payment  on  the  2d.  Richards  had  no  funds  in  the  bank, 
nor  was  the  bank  under  any  obligatioui  nor  had  it  any  un- 
derstanding with  him,  to  pay  the  note,  nor  was  Richards  in 
attendance  during  the  day  at  the  place  for  the  purpose  of 
making  the  payment. 

The  Troy  City  Bank,  the  holder,  refused  to  cancel  the 
credit  in  the  exchanges,  but  allowed  this  action  to  be  brought 
for  the  benefit  of  the  Bank  of  Troy,  or  whom  it  might  con- 
cern. 

When  the  testimony  closed,  the  defendants  moved  for  a 
nonsuit  on  the  following  grounds:  1.  That  the  note  in  ques* 
tion  had  been  paid  on  the  2d  December.  2.  That  if  there 
was  not  a  payment,  the  facts  proved  did  not  make  out  a 
demand  and  refusal  on  the  day  the  note  became  due.  3.  That 
there  was  no  suiBScient  notice  of  non-payment. 

The  objections  were  overruled,  and  the  plaintiff  had  a 
verdict.  Defendant  moves  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

By  the  Caurty  Nelson,  Ch.  J.  There  can  be  no  question 
about  the  correctness  of  the  recovery  in  this  case,  unless  the 
facts,  as  disclosed,  fail  to  make  out  a  demand  and  refusal  at 
the  bank  on  the  day  the  note  fell  due.  Every  other  step 
necessary  to  charge  the  indorsers  appears  to  be  regular. 

Where  the  note  is  payable  at  a  particular  place,  a  personal 
demand  is  not  essential ;  it  is  the  business  of  the  maker  to 
furnish  funds  at  the  place  ready  to  take  up  the  paper  on 
the  day  it  falls  due  ;  and  if  the  holder  or  any  one  for  him  is 
there  with  it,  so  that  ho  may  be  in  a  situation  and  ready  to 
receive  the  moneys  and  give  up  the  note,  it  is  sufBicient. 
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(2  H.  BL,  510;  5  Esp.,  265;  13  Mass.,  558  ;  2  Hall,  119 ;  7 
Wen  A,  160.) 

In  this  case  the  note  was  made  payable  at  the  Bank  of 
Troy,  where  the  funds  shonld  have  been  placed,  and  was  in 
the  hands  of  the  officers  of  the  institution  to  whom  they 
should  have  been  paid,  on  the  day  it  became  due.  No  funds 
of  the  maker  were  there  at  the  time,  nor  was  payment  offered 
by  him.  If  he  had  called  to  take  it  up,  it  would  have  been 
delivered  to  him ;  or  if  funds  had  been  placed  in  the  bank 
for  the  purpose,  they  would  have  been,  at  once,  appropri- 
ated. No  form  of  demand  beyond  what  actually  took  place 
surely  could  be  made  or  required,  unless  the  cashier  had 
made  a  demand  upon  himself. 

The  cases  above  are  full  to  show  that  the  evidence  in  the 
case  made  out  a  sufficient  demand  and  refusal  within  the 
sense  and  meaning  of  the  commercial  rule. 

Then  did  the  fact  of  entering  the  payment  at  the  moment, 
through  mistake  and  misapprehension,  change  the  legal 
character  and  effect  of  the  transaction?  That  would  be 
against  all  principle  and  justice,  unless  the  error  has  operated 
to  the  prejudice  of  the  indorsers.  I  admit,  the  omission  to 
take  the  legal  steps  which  are  a  condition  to  an  indorser's 
liability  on  the  paper,  by  mistake,  can  not  be  regarded,  these 
being  an  essential  part  of  the  contract.  But  when  they 
have  been  taken,  and  the  performance  of  the  condition  is  com- 
plete, and  the  indorsers  are  duly  and  legally  charged  with  the 
debt,  it  can  scarcely  be  expected  that  the  law  will  permit 
them  to  be  discharged  from  the  obligation ;  and  the  debt 
fastened  upon  an  innocent  party,  through  a  casualty  that 
may  sometimes  happen  to  the  most  vigilant. 

The  truth  is  that  the  payment  under  the  circumstances 
disclosed  and  relied  on,  in  judgment  of  law,  was  no  pay- 
ment at  all ;  and  we  must  regard  the  case,  and  test  it  by 
principles,  wholly  irrespective  of  this  consideration  ;  and 
then  the  recovery  stands  upon  unquestionable  authority,  as 
may  be  seen  from  the  cases  already  refered  to. 


New  trial  denied. 
16 


122  CASES  IN  THE  SUPEEME  COURT. 

Oswego  Bank  ▼.  Knower. 


The  Oswego  Bank  vs.  J.  &  B.  Enoweb. 

Nothing  short  of  the  olemrest  evidence  of  assent,  express  or  implied,  on  the 
part  of  indorsers  of  a  promiasorj  note,  will  amoont  to  a  waiver  of  notice  of 
protest. 

J7<U,  that  the  oircnmstanoeB  of  the  ease  did  not  amount  to  a  waiver. 

Action  upon  the  two  following  promissory  notes : 

16000.  Oswego,  Dec.  31,  1840. 

Three  months  after  date,  I  promise  to  pay  to  the  order 
of  J.  &  B.  Knower,  at  the  Oswego  Bank  six  thousand  dol- 
lars, value  rec'd  with  interest. 

• 

15,700.  '    Oswego,  Dec.  31,  1840. 

Foar  months  after  date  I  promise  to  pay  to  the  order  of 
J.  &  B.  Knower,  at  the  Oswego  Bank,  five  thousand  seven 
hundred  dollars,  for  value  rec'd  with  interest. 

These  notes  were  signed  by  Edmond  Knower,  maker,  and 
indorsed  by  the  defendants.  E.  Knower  was  the  president 
of  the  bank,  and  had  the  chief  control  of  its  affairs.  The 
defendants  are  his  brothers,  and  when  the  notes  fell  due  re- 
spectively, he  directed  the  cashier  not  to  protest  them. 

The  two  notes  grew  out  of  accommodations  at  the  bank 
for  the  benefit  of  E.  Knower  as  early  as  1838,  and  were  con- 
tinued running  there  by  renewals  until  they  resulted  in  the 
two  given  in  evidence.  The  defendants  were  indorsers  upon 
all  of  them  with  one  or  two  exceptions.  None  of  the  notes 
while  thus  running  in  the  bank  were  protested.  If  not  re- 
newed as  soon  as  they  fell  due,  the  protest  was  omitted  by 
direction  of  E.  Knower,  the  president.  He  was  the  financial 
oflScer  of  the  bank  from  January,  1838,  to  the  fajl  of  1841, 
when  he  left  the  institution  in  consequence  of  ill  health,  and 
during  all  this  time  the  cashier  acted  in  conformity  with  his 
advice  and  directions. 

The  defendants  were  partners  in  business  in  the  city  of 
Albany,  and  the  indorsements  upon  the  several  notes  dis* 
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counted  at  the  bank  are  in  the  handwriting  of  John  Knower. 
It  appeared  that  blank  indorsements,  thus  made,  were  left 
in  the  possession  of  Edmond  to  use  at  his  discretion,  for  the 
purpose  of  procuring  accommodations  at  the  bank.  They 
were  his  stsunding  accommodation  indorsers. 

E.  Elnower,  while  president,  frequently  gave  directions 
not  to  protest  other  notes  m  the  bank,  besides  those  indorsed 
by  the  defendants ;  and  Mr.  Bronson  testified,  that  he  was 
the  predecessor  of  Edmond,  and  that,  while  such  president, 
he  was  in  the  habit  of  giving  directions  what  paper  should 
be  protested,  and  what  not.  That  the  president  in  all  cases 
assumed  this  power,  possessed  and  exercised  it,  though  he 
knew  of  no  resolution  of  the  board  confering  it. 

Evidence  was  given  that  John  Knower  had  admitted  that 
he  had  some  securities  for  xesponsibilities  assumed  for  Ed- 
mond, and  particularly  a  mortgage  of  1 15,000  upon  his  in-< 
terest  in  the  old  Fortification  block.  No.  2.  This  security 
was  supposed  to  be  good  at  the  time  it  was  given,  3d  Sep- 
tember, 1839,  but  it  turned  out  to  be  worth  nothing ;  and 
the  property  has  since  been  sold  on  the  State  mortgage  given 
for  the  original  purchase  money,  and  did  not  bring  sufficient 
to  pay  said  mortgage. 

There  was,  also,  evidence  of  the  conveyance  of  other 
parcels  of  property  by  Edmond  to  the  defendants,  but  not 
particularly  connected  with  the  transaction  in  question ;  and 
full  equivalents  were  given  for  the  same. 

When  the  plaintiff  rested,  the  counsel  for  defendants 
moved  for  a  nonsuit,  and  among  others,  upon  the  following 
ground,  to  wit,  that  there  was  no  evidence  that  the  notes 
in  question  had  been  duly  protested  for  non-payment,  nor 
any  notice  of  the  same  given  to  the  defendants ;  which  mo 
tion  was  overruled. 

The  defendants  then  gave  evidence  in  explanation  of  the 
property  purchased  of  Edmond,  and  of  the  securities  re- 
ceived ;  and  of  his  indebtedness  to  them,  and  to  the  estate 
of  Benj.  Knower,  his  father,  which  it  is  not  material  to  detail, 
as  it  has  no  bearing  upon  the  only  point  decided. 

When  the  testimony  closed,  the  judge  charged,  amon^ 
other  things,  as  follows,  in  respect  to  the  waiver  and 
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protest:   That  it  may  be  infered  from  facts  and  circum- 
stances— aud  that,  if  the  defendants  knew  that  the  previous 
notes,  the  predecessors  of  those  in  suit,  fell  due,  and  they 
received  no  notice  of  protest,  and  then  again  indorsed  the 
notes  given  in  renewal,  the  jury  may  say,  whether  it  is  suffi- 
cient to  infer  a  waiver  of  notice  in  respect  to  the  notes  in 
question.    That  the  testimony  shows  a  series  of  notes  result- 
ing in  the  two  in  suit ;  that  upon  these  were  blank  indorse- 
ments of  the  name  of  defendants'  firm,  shewing  the  great 
confidence  which  was  reposed  in  Edmond,  the  brother ;  for 
by  the  blank  indorsements  they,  in  efiect,  authorized  him 
to  write  a  note  on  the  other  side  for  any  amount  he  chose, 
and  they  would  be  responsible  for  the  same.    Again,  Ed- 
mond had  power  to  prevent  any  notice  of  protest  being 
given,  and  it  was  submitted  to  the  jury  whether  the  defend- 
ants had  not  knowledge  of  this.    And  again,  E.  Knower 
executed  to  them  a  mortgage  of  $15,000  to  indemnify  them 
against  these  indorsements;    and  although  it   had   been 
proved  to  have  turned  out  insufficient  security,  and  is  of 
itself  no  excuse  of  want  of  protest  and  notice ;  yet  it  was 
considered  good  security  at  the  time,  and  he  submitted  to 
the  jury,  if  it  was  not  fair  to  presume  that  the  defendants 
considered  themselves  secured  ;  and  if  so,  it  might,  together 
with  the  other  circumstances  in  the  case,  operate  as  a  waiver. 
That  there  was  a  whofe  sheet  of  blank  indorsements,  which 
was  evidence  that  the  notes  were  to  be  renewed,  and  in- 
tended to  enable  E.  Knower  to  renew  the  same.    The  judge 
then,  upon  the  whole  evidence,  submitted  the  point  to  the 
jury,  whether  there  was  a  waiver  or  not     They  found  for 
the  plaintiff  $13,742.95,  being  principal  and  interest. 
Defendants  move  for  a  new  trial  on  a  bill  of  exceptions. 

By  the  Court,  Nelson,  Gh.  J.  I  am  of  opinion  the  learned 
judge  erred  in  his  charge  to  the  jury  upon  the  question  of 
waiver  of  notice ;  and  that  no  satisfactory,  or  legal  excuse 
for  want  of  the  same  was  given  upon  the  trial. 

In  the  first  place,  it  is  quite  apparent  that  notice  of  protest 
was  withheld  for  the  very  purpose  of  not  charging  the  defend- 
ants, as  indorsers  upon  the  notes.    It  seems  that  the  power 
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to  dispense  with  it,  in  case  of  paper  discounted  at  the  bank, 
was  lodged  in  the  president,  for  this  purpose,  and  had  been 
exercised  repeatedly  by  the  predecessor  of  E.  Knower ;  and, 
also,  by  himself,  in  respect  to  other  paper  than  the  notes 
in  qestion. 

Mr.  Bronson  states,  that  the  president  always  assumed 
the  authority,  and  possessed  it,  of  saying  what  paper  should 
be  protested ;  that  the  practice  of  the  bank  was  that  all 
should  be ;  but  the  president  always  exercised  his  discretion 
to  withhold  paper  from  protest.  Why  withhold  it  1  Obvi- 
ously, right  or  wrong,  for  the  purpose  of  not  charging  the 
parties,  and  trusting  to  other  names  upon  the  paper,  or  se- 
curities in  hand. 

It  seems  to  me  plain  enough,  that  this  fact  lays  no  found- 
ation whatever  for  an  inference  by  either  court  or  jury,       ^ 
that  the  defendants  have  waived  the  necessity  of  due  notice, 
but  the  contrary.    For  it  shows  it  was  omitted,  designedly, 
with  the  intent  that  they  should  not  be  charged. 

Then  as  to  the  securities  in  the  hands  of  the  defendants; 
we  have  repeatedly  held  that  this  fact,  even  if  they  should 
afford  abundant  indemnity  for  the  responsibilities  assumed 
in  consequence  thereof,  does  not  operate  to  change  the  leged 
liability  of  the  indorser  so  as  to  make  it  absolute  instead  of 
conditional ;  in  other  words,  to  make  him  a  principal,-  instead 
of  a  surety  on  condition  of  due  demand  and  notice.  (JtfecAa- 
nics'  Bank  v.  Griswold,  7  Wend.,  166 ;  Spencer  v,  HajK^yy  17     TV 

ii,  489.) 

And  as  to  the  blank  indorsements,  I  see  nothing  in  these 
affording  ground  in  favor  of  the  inference  claimed. 

Suppose  a  power  of  attorney  had  been  given  to  use  the 
name  of  the  defendants'  firm  as  accommodation  indorsers, 
which  would  have  been  no  very  uncommon  case,  could  the 
idea  have  been  entertained,  for  a  moment,  that  the  simple 
indorsement  would  have  made  them  absolutely  liable  1  or 
laid  any  foundation  for  such  an  inference  1  I  apprehend 
no  body  would  contend  for  the  proposition.  And  these  blank 
indorsements  are  nothing  more  than  a  standing  power  to 
that  effect. 

If  the  defendants  had  intended  to  dispense  with  notice. 
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they. would  have  signed  as  makers  at  once,  and  become 
absolutely  bound.  The  very  fact  of  confining  their  security 
on*the  paper  to  the  character  of  indorsers  shows  that  they 
meant  to  limit  their  liability  accordingly ;  and  to  be  entitled 
to  all  the  benefits  incident  to  it. 

An  indorsement  in  blank,  in  judgment  of  law,  is  as  pre- 
cise and  distinct,  and  as  well  known  and  understood,  as  if 
the  liability,  or  condition  of  the  usual  demand  and  notice, 
had  been  written  out  upon  the  back  of  the  paper;  and 
nothing  short  of  the  clearest  evidence  of  the  assent  of  the 
defendants,  express  or  implied,  should  be  regarded  as  suffi- 
cient to  waive  the  condition,  or  change  the  nature  of  the 
contract,  making  it  an  absolute,  instead  of  a  conditional  one. 

Upon  the  whole,  I  am  satisfied  that  to  allow  the  circum- 
stances put  forth  here,  whether  taken  separately  or  in  the 
aggregate,  as  laying  the  foundation  for  an  inference  of  a 
waiver  of  demand  and  notice,  would  be  going  farther  than 
any  case  has  yet  gone  in  dispensing  with  the  contract  of 
the  indorser;  and  farther  than  will  be  consistent  with  the 
uniformity  and  stability  of  the  law  so  important  in  respect 
to  commercial  paper. 

Indeed,  if  we  analyze  the  facts  in  the  case,  and  reduce 
them  to  the  particulars  bearing  upon  the  defendants,  and 
for  which  they  may  be  properly  held  responsible,  it  will 
be  found  that  there  is  little  else  in  it  deserving  the  name  of 
evidence,  independently  of  the  unlimited  power  given  to  the 
brother  to  use  the  name  of  their  firm  as  indorsers,  leading 
even  in  the  remotest  degree  to  an  assent  to  the  waiver.  And 
we  can  hardly  be  expected  to  infer  it  from  the  fact  that  the 
power  given  to  indorse  is  a  general  one.  On  the  contrary, 
we  suppose  that  the  limitation  of  the  liability  assumed  to 
that  of  indorsement,  and  that  only,  shows  clearly  enough  an 
intention  to  stand  upon  the  paper  in  that  character,  and  in 
that  only,  however  extended  or  onerous  the  liability  might 
become. 

For  these  reasons,  I  think  a  new  trial  should  be  granted. 

New  trial  granted,  costs  to  abide  event. 
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Falcomeb,  President^  &c,  vs.  Bogebs,  impl'd  with  others. 

Defendant  was  indorser  of  a  proxnissorj  note  payable  on  the  3rd  of  April,  and 
notice  of  protest  was  on  that  day  doly  mailed  by  a  notary,  addressed  to 
defendant  at  his  place  of  residence ;  and  on  the  next  day  the  notary  en- 
closed a  dnpUcate  of  this  notice  to  one  of  the  officers  of  a  bank  which  was 
the  owner  of  the  note  in  suit  On  the  trial  defendant  produced  th«  dnph- 
cate  notice,  which  bore  date  the  17th  of  April,  and  was  addressed  to 
defendant  at  a  place,  not  the  place  of  his  residence,  in  the  handwriting  of 
the  teller  of  the  bank ;  defendant  also  gave  some  negative  evidence  to  show 
that  he  had  not  received  the  first  notice.  Htldf  «ihat  defendant  had  been 
duly  notified. 

Absumpsit  on  the  following  note  : 

Dec.  31st,  1836. 
i  1900.    Three  months  after  date  I  promise  to  pay  to  the 
order  of  J.  D.  Cooper,  at  Phoenix  Bank  in  the  city  of  New 
York,  nineteen  hundred  dollars  for  value  received. 

Signed,  Archb.  McDonald. 
Indorsed     J.  D.  Cooper, 

N.  B.  EOGEBS. 

N.  B.  Bogers  only  appeared  and  defended,  and  annexed 
to  plea  and  notice  an  affidavit  that  he  had  never  received 
notice  of  non-payment  of  said  note.  He  resided  in  Lockport, 
New  York. 

It  was  proved  by  one  E.  H.  Richer ^  that  on  the  3d  April, 
1837,  he  presented  the  note  at  the  Phoenix  Bank,  and  de- 
manded payment  which  was  refused  for  want  of  funds  of 
makers,  and  that  on  the  evening  of  same  day  he  mailed 
notice  of  protest  directed  to  N.  B.  Rogers  Lockport,  N.  Y., 
and  another  to  J.  D.  Cooper,  Hempville,  N.  Y.  And  on 
next  morning  mailed  duplicate  notices  for  N.  B.  B.  &  J.  D. 
C.  with  notice  to  B.  Faulkner,  president  of  the  Lumberman's 
Bank,  enclosed  in  a  notice  to  J.  Andrews,  assistant  cashier, 
Phild.  He  directed  notice  directly  to  the  residence  of 
indorsers  because  their  place  of  residence  was  given  in 
penal  under  their  names  on  the  back  of  the  note.    The  witi- 
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ness  remembers  distinctly  the  fact  of  giving  notice  direct  to 
them  at  the  time.  The  witness  was  clerk  at  the  time  to  J. 
D.  Campbell,  a  notary  in  the  city.  The  notices  for  Cooper 
and  Rogers  endorsed  to  Andrews,  were  not  directed  to  any 
place.  The  plaintiff  also  produced  the  certificate  of 
protest  and  of  notice  to  the  indorsers  by  the  notary,  and 
rested. 

It  was  proved  by  the  defendant  that  the  note  belonged  to 
the  Lumberman's  Bank  when  it  fell  due,  and  had  been  trans- 
fered  to  the  plaintiff,  the  president  of  same,  before  suit. 
The  defendant  then  proved  by  his  brother,  that  he  and  de- 
fendant were  partners  in  business  at  Lockport,  and  then 
gave  some  negative  testimony  to  show  that  his  brother  could 
not  have  received  the  notice  mailed  in  New  York  by  Bicker. 
A.  notice  of  protest  was  produced  by  defendant,  directed  to 
him,  Kempville,  Niagara  county,  dated  17th  ^prily  1837,  at 
Warrerif  Penn.,  which  was  the  notice  enclosed  to  Andrews 
by  Richer.  The  indorsement,  Kempville,  Niagara  county, 
N.  Y.,  on  the  notice,  was  proved  to  be  the  handwriting  of  a 
teller  in  the  Lumberman's  Bank.  The  counsel  for  the  de- 
fendant insisted  upon  going  to  the  jury  upon  the  evidence 
on  the  point  of  notice  to  the  defendant,  but  the  judge  thought 
the  proof  controling  and  directed  a  verdict  for  plaintiff. 
Defendant  moves  for  a  new  t;;rial  on  a  bill  of  exceptions. 

By  the  Court f  Nelson,  Ch.  J.  *  I  think  the  learned  judge 
was  right.  The  proof  had  been  full  and  explicit  that  notice 
of  non-payment  of  the  note,  directed  to  the  defendant  at  the 
proper  place,  was  duly  mailed  in  the  city  of  N.  Y.,  and  that 
offered  by  way  of  rebutting  or  explaining  it  was  extremely 
weak  and  unsatisfactory. 

The  notice  directed  to  Kempville  in  no  way  impaired  the 
proof  that  one  had  been  properly  directed  to  Lockport,  or 
rather  confirmed  Ricker's  account  of  the  matter ;  the  former 
was  the  one  enclosed  to  Andrews,  which  he  must  have 
forwarded  to  Falconer,  and  was  there  directed  by  mistake 
to  the  wrong  place. 

It  appears  to  me  if  the  judge  had  submitted  the  question 
of  notice  to  the  jury  upon  the  evidence  as  it  stood  before 
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bim,  and  they  had  found  against  it  we  should  have  been 
bound  to  set  it  aside.  If  so,  he  was  right  in  directing  a  ver- 
dict for  the  plaintiff! 

New  trial  denied. 


Ondebdone  and  Ondebdone  vs.  Lord. 

In  an  ejectment  snit  between  two  parties,  neither  of  whom  showed  more  thin 
a  mere  possessory  title  to  the  premises,  the  force  and  effect  of  the  prior 
possession  of  one  of  them  msj  he  lost  bj  an  abandonment  of  the  premises ; 
and  snch  abandonment  maj  be  proved  bj  parol  evidence. 

But  an  offer  by  defendant  to  prove  bj  parol,  that  plaintiffs'  ancestor  had  sold 
the  premises  to  defendant's  grantor,  was  properly  rejected  on  the  triaL  If 
the  sale  was  by  deed,  it  should  have  been  produced,  or  accounted  for ;  if 
by  parol,  it  was  nugatory,  whether  it  related  to  the  title  or  mere  possessory 
interest 

Ejectment  to  recover  a  lot  of  land  in  Hancock,  Delaware 
countj.  One  Bailey  Hathewaj  had  been  in  possession  of 
the  lot  some  13  or  14  years,  and  cleared  and  fenced  some 
ten  acres,  claiming  only  a  possessory  title,  and  conveyed  by 
quit  claim  to  one  Onderdonk,  29  Scpteqiber,  1836,  and  left 
the  possession  ^the  following  year.  Onderdonk  resided  in 
the  neighborhood,  but  never  moved  upon  the  lot ;  nor  does 
it  appear  that  he  ever  occupied  it.  He  left  the  country 
and  settled  in  New  Jersey  about  the  time  he  took  the  deed 
of  Hatheway,  or  soon  afterwards,  and  died  in  the  fall  of 
1838.  The  plaintiffs  are  his  children  and  heirs.  One  wit- 
ness stated,  that  he  was  requested  by  Onderdonk  to  write 
him  if  any  one  came  on  the  lot.     The  plaintiffs  rested. 

The  defendant  proved  a  deed  from  one  Miles  G.  Smith  to 
him,  19  Sept.  1839,  and  that  he  took  possession  under  the 
same.  It  was  also  proved,  that  the  lot  had  been  in  charge 
of  an  agent  of  Smith  some  time  before  the  giving  of  the 
deed.  Several  witnesses  stated  that  the  lot  was  vacant  from 
the  time  Hatheway  left  possession  till  the  defendant  took 
possession ;  that  Onderdonk  had  never  been  in  the  posses- 
sion or  occupation  of  it.     The  defendant  offered  to  prove 
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the  cobfessioas  of  Onderdonk,  that  he  had  abandoned  the 
possession^  which  offer  was  rejected.  The  defendant  also 
proposed  to  provf ,  that  Qnderdonk  admitted  that  he  had 
sold  the  premises  to  Smith.     This  was  also  rejected. 

The  counsel  for  defendant  requested  the  judge  to  charge, 
that  the  possessory  title  of  plaintiffs  having  ended  by  the 
abandonment  of  Onderdonk,  and  defendant  entering  under 
a  deed  from  Smith,  the  plaintiffs  could  not  recover. 

The  judge  charged,  that  as  Onderdonk  had  received  a  deed 
from  B.  Hatheway,  who  was  in  possession,  his  heirs  could 
not  be  divested  of  the  paper  title  thus  acquired  by  parol 
conveyance  made  by  Onderdonk.  Verdict  for  plaintiffs. 
Defendant  moves  Tor  a  new  trial  on  exceptions. 

By  the  Court,  Nelson,  Ch.  J.  It  is  quite  clear  upon  the 
evidence  that  neither  of  the  parties  to  this  suit  could  set  up 
any  claim  to  the  premises  in  question,  beyond  a  mere  pos- 
sessory interest  therein.  Hatheway  had  no  title,  and  claimed 
none — ^he  was  probably  a  squatter ;  and  the  quit  claim  from 
him  to  Onderdonk  simply  transfered  the  interest  he  had, 
more  or  less,  to  the  latter ;  Onderdonk  stood  in  his  place. 

The  dispute  then  being  one  about  the  possession  of  the 
premises,  tlie  only  question  at  the  circuit,  of  any  importance, 
was,  which  showed  the  better  claim  to  them.  The  plaintiffs, 
having  acquired  the  interest  arising  out  of  the  prior  posses- 
sion and  occupation,  undoubtedly  established  the  best 
right  in  the  first  instance,  and  so  long  as  they  could  main- 
tain this  ground  were  entitled  to  the  verdict.  But  the  force 
and  effect  of  a  prior  possession  may  be  lost  by  abandonment, 
and  this  may  be  shown  by  parol.  There  are  several  cases 
on  this  point.  {Jackson  v.  Bightmyre^  16  Johns.,  314;  Jack^ 
son  V.  Walker,  7  Cow.,  637 ;  Whitney  v.  Wright,  15  Wend. , 
171.) 

The  learned  judge,  therefore,  erred  in  not  admitting  the 
evidence  of  abandqnment  by  Onderdonk  of  his  possession 
in  his  life  time,  so  as  to  have  enabled  the  defendant  to  go  to 
the  jury  upoi^  that  question. 

The  offer  to  proy^  by  parol  that  Onderdonk  had  sold  out 
to  Smith  was  properly  rejected,  for,  if  the  sale  was  by  deed. 
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it  should  have  been  produced  or  accounted  for,  if  by  parol, 
it  was  nugatory,  whether  it  related  to  the  title  or  merd 
possessory  interest. 


New  trial  granted,  costs  to  abide  event. 


Otis  vs.  THOUPSoy. 

T.  died  Beixed  of  oeiiain  promises,  intestate,  uid  leaying  eight  children  his 
heirs  at  law ;  his  widow  entered  into  possession  of  the  premises  and  let  them 
on  shares  to  plaintiff.  Before  the  harvesting  of  the  crops,  defendant  became 
the  grantee  of  the  shares  and  interests  of  six  of  the  heirs.  Heldf  that  he  was 
thus  made  a  tenant  in  common  of  the  crops  with  the  plaintiff,  and  that  he 
is  therefore  not  liable  in  an  action  of  trespass  for  oarrjing  awaj  a  portion 
of  them. 

Ebbob  to  the  Onondaga  common  pleas.  Thompson,  the 
plaintiff  below,  brought  trespass  against  Otis  for  entering 
his  close  and  carrying  away  a  quantity  of  wheat  Thompson 
had  taken  the  premises  of  one  Mrs.  Young,  a  widow,  for  the 
year  1840,  on  shares,  with  the  privilege  of  sowing  fifteen 
acres  of  wheat  in  the  fall,  each  to  furnish  one  half  of  the 
seed  and  the  crop  to  be  divided  in  the  half  bushel. 

In  1841  the  plaintiff  cut  the  wheat  and  set  it  up  in  sheaves, 
when  the  defendant  entered  the  lot  and  carried  away  two 
loads  of  it.  The  defence  was  this.  Seth  Young  died  intes- 
tate in  1835,  seized  of  the  premises  and  leaving  a  widow 
and  eight  children,  four  of  whom  were  minors  and  four  of 
age.  The  widow  occupied  and  managed  the  premises  down 
to  the  time  of  the  letting  to  the  plaintiff.  The  defendant 
proved  a  conveyance  to  himself  from  two  of  the  heirs  of  two 
eighths  of  the  premises  in  1840,  the  appointment  of  one  Kinne 
as  a  guardian  for  the  infants  on  the  20th  of  August,  1840,  and 
proceedings  in  chancery  for  the  sale  of  their  interest  in  the 
real  estate,  under  which  the  defendant  obtained  a  deed  of  the 
same  on  the  20th  October,  1840.  The  dower  of  the  widow 
had  been  regularly  admeasured  on  the  10th  April,  1840,  and  it 
included  no  part  of  the  fifteen  acres  sown  with  wheat.   The 
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defendant  insisted  that  by  his  several  conveyances  he  became 
a  tenant  in  common  with  the  plaintifif  of  the  crop  of  wheat, 
and  that  he  therefore  was  not  liable  in  trespass  for  carrying 
away  a  portion  of  the  same.  But  the  court  ruled  otherwise 
and  the  defendant  excepted.  Verdict  and  judgment  for  the 
plaintiff.    The  defendant  now  brings  error. 

jBy  the  Court  J  Nelson,  Ch.  J.  I  do  not  see  how  it  is  pos- 
sible to  answer  one  ground  of  defence  taken  in  the  court 
below  and  overruled,  namely,  that  the  defendant  was  a  te- 
nant in  common  in  the  crop,  and,  therefore,  not  liable  to  his 
co-tenant  for  the  tortious  taking  of  the  two  loads  of  wheat. 
{Caswell  V.  DUtrich,  16  Wend.,  379 ;  Putnam  v.  Wise,  1  Hill, 
234) 

Admit  that  Mrs.  Young  was  in  possession  of  the  farm,  as 
guardian  in  socage  to  her  minor  children,  and,  as  such,  had 
a  right  to  let  it  upon  shares  in  the  spring  \)i  1840,  so  far 
as  their  interest  was  concerned ;  and  that,  as  to  the  adult 
heirs,  it  was  fairly  to  be  presumed  she  was  in,  exercising  acts 
of  ownership  over  the  premises  with  their  knowledge  and 
consent ;  still,  on  the  20th  August  following,  Kinne  was  duly 
appointed  a  general  guardian  of  these  minors,  which  had 
the  effect  to  supersede  the  guardianship  in  socage,  and  vest 
him  with  all  the  powers  that  belonged  to  her  over  the  estate. 
(1R.S.  714,  §7.) 

He  took  her  place  on  his  appointment,  and  became  enti- 
tled to  receive  the  accruing  rents  and  profits  of  the  est-ate 
in  trust  for  the  minors,  the  same  as  would  have  belonged  to 
her,  had  her  power  as  guardian  in  socage  remained.  (2  R.  &, 
150, 154,  §§  3  and  9.)  And  nothing  was  left  for  her  in  respect 
to  their  affairs  but  to  close  her  accounts,  and  settle  the  trust. 

Then  on  the  20th  October  Succeeding,  all  their  interest 
and  estate  in  the  premises  was  conveyed  to  the  defendant 
by  the  guardian  in  pursuance  of  the  order  of  the  court  of 
chancery,  which,  of  course,  vested  him  with  their  share  of 
the  wheat  under  the  letting,  as  it'  did  not  become  due  till 
the  following  season,  the  summer  of  1841. 

We  need  scarcely  refer  to  an  authority  to  show  that  the 
accraing  rents  belong  to  the  g;re^ntQe.  (Sug.  Vend.,  236.) 
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Upon  thia  single  ground,  without  refering  to  others,  the 
judgment  below  must  be  reversed. 

Venire  de  novo  by  common  pleas,  costs  to  abide  event. 


The  Pboplb  ds.  Beiolbs. 

The  t>n>duction  by  a  oorponte  bodj  of  its  act  of  incorpoiation,  aad  proof  of 
user  under  it,  afford  presumptive  evidence  of  a  full  oomplianoe  with  aU  the 
prerequisites  of  the  statute  essential  to  give  operation  and  effect  to  its  several 
provisions  and  conditions. 
#Where  it  appeared  on  the  trial  of  a  prisoner  for  arson  in  setting  fire  to  his  own 
dwelling,  for  the  purpose  of  charging  an  insurance  company  with  the  loss, 
that  the  prisoner  immediately  after  the  fire  consulted  with  and  employed  a 
lawyer  to  draw  up  the  necessary  papers  for  obtaining  the  insurance  money, 
that  he  then  slated  his  loss,  thi^  a  notice  was  ipdken  of,  and  that  the  notice 
of  loss  served  on  the  company  the  day  after  the  fire,  with  the  name  of  the 
prisoner  subscribed,  was  in  the  lawyer's  handwriting ;  AcM,  that  this  evi- 
dence of  the  employment  of  the  lawyer  to  give  the  notice  of  loss  was  suffi-^ 
cient  to  warrant  the  judge  in  admitting  the  notice,  and  submitting  to  the 
Jury  the  question  of  the  lawyer's  authority  to  give  such  notice. 
The  policy  of  insfirance  contained  the  usual  clause  vacating  the  policy  in  case 
of  assignment  of  it  without  insurers'  consent.  Held,  that  a  general  assign- 
ment by  the  Insured  of  all  personal  property  to  pay  creditors,  did  not  ren- 
der the  policy  void. 

The  prisoner  was  indicted  at  the  Monroe  general  sessions 
for  the  crime  of  arson  in  setting  fire  to  his  own  dwelling, 
for  the  purpose  of  charging  the  insurance  company  with  the 
loss.  The  policy  covered  an  insurance  of  household  furni« 
ture  and  the  personal  property  in  the  dwelling  to  the  amount 
of  $6000. 

After  an  argument  and  issue  in  the  sessions,  the  court  by  an 
order  entered  in  their  minutes  sent  the  indictment  to  the 
court  of  oyer  and  terminer  for  trial,  and  which  was  after- 
wards brought  into  the  supreme  court  by  certiorari,  and  the 
venire  changed  to  the  county  of  Oenesee,  where  it  was  tried 
at  the  circuit  in  February,  1844,  and  the  prisoner  convicted 
of  arson  in  the  third  degree. 
In  the  course  of  the  trial  the  counsel  for  the  people  intro* 
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ducod  an  act  of  the  legislature  of  the  state  of  Pennsylvania, 
passed  April  15,  1835,  incorporating  an  insurance  company, 
called  *^  The  Spring  Garden  Fire  Insurance  Company  of  the 
County  of  Philadelphia." 

The  agent  of  the  company  at  Rochester  proved  that  he 
had  been  an  agent  there  some  eight  years ;  and  had  issued 
a  great  number  of  policies  during  that  time,  which  had  been 
previously  signed  by  the  president  and  secretary ;  that  the 
company  had  paid  various  losses  that  had  occurred  on  poli- 
cies thus  issued  by  the  witness  by  countersigning  them  as 
agent.  That  he  had  corresponded  frequently  with  the  oflS- 
cers  of  the  company  in  the  course  of  his  agency,  and  had 
been  in  the  principal  office  at  Philadelphia.  That  he  had 
received  some  four  or  five  hundred  letters  from  the  secretary  ^ 
on  the  business  of  the  company  during  the  period  mentioned. 

The  counsel  for  the  prisoner  objected  to  the  admission  of 
the  act  of  incorporation,  on  the  ground  that  the  conditions 
of  the  second  section  requiring  the  commissioners  therein 
named,  or  a  majority  of  them,  to  certify  certain  things  to  the 
governor,  had  not  been  proved.  The  objection  was  over- 
ruled, and  the  act  of  incorporation  admitted. 

The  counsel  for  the  people  then  offered  in  evidence  the 
original  policy  of  insurance  issued  to  the  prisoner  May  9, 
1843,  signed  by  the  president  and  secretary  and  counter- 
signed by  the  agent,  which  was  objected  to  for  the  reason 
assigned  above  against  the  admission  of  the  act  of  incorpo- 
ration, but  this  was  also  overruled,  and  policy  admitted. 

It  appeared  further  in  evidence,  that  the  prisoner  imme- 
diately after  the  happening  of  the  fire  called  upon  judge 
Chapin,  and  urged  him  to  make  out  the  papers  for  the  pur- 
pose of  obtaing  the  insurance  money  under  the  policy,  say- 
ing that  his  loss  was  about  $2600.  That  a  notice  was  spoken 
of.  The  prisoner  came  into  the  office  several  times  in  the 
course  of  the  day  and  consulted  Judge  C.  on  the  subject. 

A  notice  to  the  company  of  the  loss,  dated  the  2d  of  No- 
vember (the  fire  having  occurred  on  the  evening  of  the  Ist), 
with  the  name  of  the  prisoner  subscribed,  all  in  the  hand- 
writing of  Judge  Chapin,  and  which  had  been  sent  to  the 
district  attorney  by  the  agent,  was  then  produced  ;  it  was 


NEW  YORK— 1843.  135 


The  People  y.  Beigler. 


objected  to  on  the  ground  that  proof  of  the  authority  of 
Judge  Chapin  was  insufficient;  but  the  objection  was  over- 
ruled, and  paper  admitted.- 

It  was  proved,  in  the  course  of  the  trial,  that  the  prisoner 
had  made  a  general  assignment  of  all  his  personal  property 
to  one  Ch.  Frost  and  Gh.  G.  McKnight  in  trust  to  pay  his 
debts,  returning  to  him  the  overplus,  if  any  remained,  after 
payment  of  said  debts,  which  was  dated  2l8t  June,  1843. 
This,  it  w^s  urged  by  the  prisoner,  rendered  void  the  policy ; 
which  was  overruled. 

The  above  statement  contains  all  the  facts  brought  out  in 
the  progress  of  the  trial,  upon  which  any  questions  of  law 
had  been  raised  and  decided  by  the  circuit  judge,  and  which 
are  brought  before  this  pourt  for  review. 

By  the  Courts  Nelson,  Ch.  J.  1.  By  the  second  section 
of  the  act  incorporating  the  Spring  Garden  Insurance  Com-** 
pany  it  is  provided,  that  when  the  whole  number  of  shares 
in  the  capital  stock  shall  have  been  subscribed,  the  commis* 
sioners  shall  certify  to  the  governor  the  names  of  the  sub- 
scribers, and  number  of  shares  by  them  subscribed,  respect- 
ively, and  the  governor  shall  thereupon  issue  letters  patent, 
Ac,  erecting  said  subscribers  into  a  body  politic  and  corpo- 
rate, &c. 

The  objection  to  the  admission  of  the  act  of  incorpora- 
tion, and  also  of  the  policy  of  insurance,  made  upon  the  trial, 
was  that  the  condition  contained  in  this  section,  requiring 
the  commissioners  to  certify  as  above  to  the  governor,  had 
not  been  proved ;  and  hence  no  legal  evidence  of  the  incor- 
poration of  the  company,  and,  therefore,  no  existing  body 
that  could  be  defrauded  by  reason  of  the  prisoner  setting 
fire  to  the  subject  insured. 

The  answer  is,  that  according  to  a  series  of  cases  here- 
tofore decided  in  this  court,  the  production  of  the  act  of 
incorporation,  and  proof  of  user  under  it  by  the'  corporate 
body,  afford  presumptive  proof  in  the  first  instance  of  the 
fact  of  incorporation ;  in  other  words,  of  a  full  compliance 
with  all  the  prerequisites  of  the  statute  essential  to  give 
operation  and  effect  to  its  several  provisions  and  conditions 
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{Wood  Y.  The  Jefferson  Co.  Bank,  9  Cow.,  194;  Fire  Depart- 
ment of  JV.  r.  V.  Kipy  10  Wend.,  per  Savage,  Ch.  J.;  Utica 
Ins,  Co.  V.  Cadwell,  3  id.,  296 ;,  Bank  of  Michigan  v.  Williams^ 
6  id.,  478.    S.  C.  in  error,  7  id.,  539.) 

This  is,  also,  the  rule  of  evidence  adopted  in  other  states 
upon  the  same  subject.  {Grays  v.  Turnpike  Co,,  4  Band.  R, 
578  ;  Hagerstovm  Turn.  Road  Co.  Vi  Creeger,  5  Harr.  &  Johns., 
122;  Angel  &  Eames,  380.) 

2.  The  evidence  in  the  case,  of  the  employment  of  Judge 
Chapin  to  give  the  preliminary  notice  to  the  company  of  the 
loss  was,  undoubtedly,  suiScient  to  warrant  the  court  in  ad- 
mitting the  written  notice  offered,  and  submitting  the  ques- 
tion of  authority  to  the  jury.  The  proof,  indeed,  was  quite 
full  and  satisfactory  on  the  point,  and  fuUy  justified  the 
finding.  ^ 

3.  The  following  clause  is  found  in  the  policy,  namely: 
4^  The  interest  of  the  assured  in  this  policy  is  not  assignable, 
unless  by  consent  of  this  corporation,  manifested  in  writing ; 
and,  in  case  of  any  transfer  or  termination  of  the  assured, 
either  by  sale,  or  otherwise,  without  such  consent^  this 
policy  shall  from  thenceforth  be  void  and  of  no  effect."  A 
similar  clause  will  also  be  found  in  one  of  the  conditions. 
The  provision  refers,  exclusively,  to  an  assignment  or  trans- 
fer of  the  policy  itself;  and  not  of  the  subject  matter,  or 
property  insured  {Smith  v.  Saratoga  M.  F.  Ins.  Co.,  1  Hill, 
497 ;  Lizarus  v.  Commonwealth  Ins.  Co.^  19  Pick,  81.;  S.  C, 
5  id.,  76 ;  1  Phillips  on  Ins.,  chap.  1,  §7,  p.  34,  ed.  1840.) 

Nor  does  the  astjignment  of  the  property  insured  carry 
along  with  it  tlie  policy,  as  an  incident  thereto.  (1  Phillips, 
38,  and  cases.) 

We  have  looked,  attentively,  into  the  affidavits  for  and 
against  the  motion  for  a  new  trial,  founded  upon  the  alleged 
irregularities  of  the  jury ;  and  are  perfectly  satisfied  that 
they  afford  no  ground  that  will  justify  our  interference. 

The  charge  that  the  jury  indulged  in  the  use  of  ardent 
spirits  in  the  course  of  the  trial,  is  completely  rebutted ; 
and  the  two  cases  of  the  absence  of  jurors  satisfactorily  ex- 
plained. In  a  word,  all  the  imputations  attempted  with  so 
much  apparent  industry  to  be  fixed  upon  the  conduct  of  the 
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jurors,  severally,  throaghout  the  trial,  are  satisfactorily 
explained  and  refuted.  Most  of  them  turn  out  on  inyesti- 
gation  to  be  altogether  unfounded  in  fact;  whilst  other  acts, 
of  themselves  of  the  most  iimocent  and  harmless  character, 
are  perverted  and  magnified  in  a  most  extrordinary,  if  not 
unwarrantable  manner.  I  regret  to  see  that  some  of  the 
constables  attending  upon  the  jury  have  allowed  themselves 
to  be  improperly  used  upon  the  occasion  of  getting  up  some 
of  these  unfounded  and  fabricated  charges.  One  of  them,  at 
least,  has  undertaken  to  'give  detached  parts  of  the  consult- 
ations of  the  jury  after  they  had  retired  to  deliberate  on 
their  verdict,  and  which  turn  out  to  have  been  altogether 
a  misapprehension  on  his  part. 

Some  of  the  deponents  have  made  affidavits  on  both  sides, 
and  taken  .back  and  explained  away  pretty  much  all  the 
material  matters  stated  in  the  first  instance,  on  behalf  of  the 
motion. 

We  are  all  of  opinion  that  there  is  no  ground  either  in 
the  law  of  the  case,  or  arising  out  of  the  motion  founded 
upon  alleged  irregqlarities  of  the  jury,  for  a  new  trial. 


New  trial  denied. 


Keeleb  vs.  Lockwood. 


.Aer  the  jniy  in  a  justice's  snit,  bad  retired  thej  sent  for  the  jnstioe ;  he 
notified  the  parties,  expecting  them  to  follow  him,  and  went  into  the 
Jury  room  slone,  when  the  Jnrj  informed  him  that,  they  cont^  not  agree 
and  that  they  wished  farther  instructions.  The  justice,  on  discovering  that 
the  parties  had  not  followed  him,  declined  giving  instructions,  advised  the 
jniy  to  make  another  eiTort  to  agree,  and  then  retired  and  informed  the 
parties  what  the  juiy  had  said.  They  all  then  returned  to  the  Jury  room, 
when  it  was  agreed  that  the  Juiy  might  examine  witnesses  farther,  which 
they  did  without  objection.    Heldy  that  there  was  no  irregularity. 

Error  to  the  Putnam  common  pleas.    The  facts  are  suffi- 
ciently stated  in  the  opinion. 

By  the  Courty  Nelson,  Ch.  J.    Keeler  brought  a  suit  in 
justice's  court  against  Lockwood,  to  recover  the  one  half 

18 
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of  a  partnership  debt,  which  they  owed  as  partners,  to*  one 
H.  &  J.,  and  which  the  plaintiff  had  paid — the  suit  appears 
to  have  been  a  special  action  on  the  case,  charging  that  the 
plaintiff  was  induced  to  make  the  payment  in  consequence 
of  the  fraudulent  representations  of  the  defendant  that  he 
was  unable  to  pay  any  thing,  and  thereby  not  only  com- 
pelled the  plaintiff  to  pay  the  whole  amount  of  the.  debt,  but 
induced  him  to  exchange  mutual  releases  under  seal  in 
consideration  that  he  would  pay  a  part  of  the  indebtedness. 
It  is  somewhat  difficult  to  comprehend  precisely  the  ground 
upon  which  the  plaintiff  sought  to  sustain  his  action,  nor 
is  it  material  to  inquire  into  it  particularly,  as  the  jury  found 
in  favor  of  the  force  and  validity  of  the  release. 

After  the  jury  had  retired  under  the  charge  of  a  consta- 
ble they  sent  for  the  justice,  wishing  to  see  him.  He 
notified  the  parties  on  both  sides,  and  all  went  into  the  jury 
room ;  they  informed  the  justice  they  could  not  agree.  He 
advised  that  a  further  effort  must  be  made  and  left  them. 

They  again  sent  for  the  justice  who  notified  the  parties 
and  passed  into  the  room  alone,  expecting  the  parties  to 
follow,  but  they  did  not ;  the  jury  again  said  they  could  not 
agree,  and  wished  instructions.  The  justice  declined  giving 
any  and  again  advised  them  to  make  a  further  effort.  The 
justice  then  retired  and  informed  the  parties  what  the  jury 
said,  and  all  again  went  into  the  room,  when  it  was  agreed 
by  the  counsel  and  parties  on  both  sides  that  they  might 
further  examine  witnesses  if  they  wished ;  they  sent  for  on% 
of  the  witnesses,  and  the  jury  re-examined  him  as  they  saw 
fit,  without  objection,  and  all  again  returned ;  after  this  the 
jury  found  a  verdict  for  the  defendant,  on  which  judgment 
was  rendered,  and  reversed  by  the  common  pleas  on  certi- 
orari. 

It  is  difficult  to  perceive  any  ground  for  interfering  Tvith 
the  judgment  before  the  justice. 

It  is  said,  that  the  justice  was  guilty  of  an  irregularity  in 
appearing  in  the  room  with  the  jury  alone.  But  this  was 
accident.  He  had  notified  the  parties,  they  made  no  objec- 
tions, and  he  had  a  right  to  suppose  they  would  follow ;  as 
soon  as  he  discovered  they  had  not,  he  refused  to  hold  any 
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commtinication  with  the  jury  and  withdrew,  when  all  parties 
returned  with  him  into  the  room.  {Rogers  v.  J\rorthropy  13 
Wend.,  274.) 

(There  were  two  other  points  raised,  but  it  is  unnecessary 
to  state  them.) 

Judgment  of  common  pleas  reversed,  and  that  of  justice 
affirmed. 


HuBBBLL  vs.  Weldon  and  Wbldov* 


Where  luidB  are  sold  under  a  tax  sale,  the  owner,  or  oocnpanti  is  to  be  regard- 
ed after  that  as  holding  in  suboidination  to  the  title  of  the  parohaser-^as 
\  quasi  tenant  to  him,  like  a  defendant  in  possession  after  sale  of  his  real 

estate  on  judgment  and  execution.    And  the  Session  Laws  of  1834,  chap. 

199,  f  16,  (act  incorporating  the  dij  of  Rochester,)  place  the  occupants  and 

owners  on  the  footing  of  tenants  holding  over  ^Rer  the  expiration  of  the 

J  term,  without  consent  of  their  landlords.    Their  possession  is,  therefore, 

not  adverse  to  the  purchaser  of  premises  sold  for  non-payment  of  taxes 
under  that  act,  supposing  the  sale  to  be  valid. 

Where  certain  proceedings  are  authorised  hy  statute,  in  derogation  of  the 
common  law,  bj  which  the  title  to  real  property  is  taken  from  the  owner 
and  transfered  to  another,  every  requisite  of  the  act,  having  the  semblance 
of  benefit  to  the  former,  must  be  strictly  complied  with.  All  tax-sales  of 
real  estate  stand  upon  the  footing  of  the  execution  of  a  naked  power,  and 
the  proceedings  preliminary  to  the  consummation  of  the  sale  and  transfer 
of  title  are  to  be  judged  of  accordingly. 

Accordingly,  where  a  lot  was  sold  in  the  city  of  Rochester  for  the  non-pay 
ment  of  a  tax  assessed  on  it,  and  the  provisions  of  i  34  of  Session  Laws  of 
1834,  chap.  199,  which  directs  how  the  assessment  roll  shall  be  made  out, 
had  not  been  complied  with,  held,  that  the  sale  was  invalid. 

By  the  assessment  roll  it  appeared  that  no  oumer  or  occupant  was  designated 
for  a  certain  lot  (No.  40)  assessed,  nor  was  it  returned  as  non-resident  land, 
nor  was  any  other  description  of  the  premises  given,  except  that  the  num- 
ber "  40 ''  was  written  in  the  column  under  the  head  **  lots,''  and  the  words 
"  N.  Trowbridge  street "  in  the  column  designating  the  owners  of  the  re- 
spective lots  as  far  as  given.  Hkldf  an  insaficient  description  of  the  pre- 
mises assessed. 

The  fifth  subdivision  of  H^  of  1  R.  S.,  391,  does  not  dispense,  where  the 
land  to  be  assessed  is  a  full  lot,  with  the  particularity  required  by  the 
previous  parts  of  the  section  in  the  designation  of  the  lands  of  non-resideuts ; 
it  relates  simply  to  the  description  of  the  quantity  of  land  assessed,  provid- 
ing that  if  such  quantity  be  a  full  lot,  the  designation  of  the  number  of  the 
lot  is  sufficient ;  otherwise,  the  quantity  must  be  designated  by  boundaries, 
or  in  some  other  way,  by  which  it  may  be  known. 
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The  same,  aa  to  the  second  subdivision  of  that  section. 

The  description  of  land  sold  for  non-pajment  of  taxes  should  be,  substantially 
at  least,  as  full  and  definite  in  the  notice  of  sale,  as  the  description  required 
to  be  given  in  the  assessment  roll. 

A  publication  of  the  notice  of  sale  once  a  week  for  ^ix  suocessive  weeks  in  a 
newspaper  of  the  city  of  Rochester,  is  all  the  publication  required  by  Session 
Laws  of  1834,  chap.  199,  i  14. 

The  defendant  objected  on  the  trial,  that  the  lot  which  had  been  sold  under  a 
city  tax  sale  and  to  which  plaintiif  claims  title  under  a  lease  from  the 
mayor  of  the  city,  was  not  legally  assessed  for  taxes ;  that  the  prooeedings 
to  authorize  the  sale  were  not  in  conformity  with  the  statute,  according  to 
the  evidence  as  it  stood,  and  that  therefore  the  lease,  under  which  the 
plaintiif  claimed,  was  not  warranted  and  void.  The  judge  decided  that  the 
tax  was  legally  imposed,  that  the  prooeedings  were  regular,  and  directed 
the  jury  to  And  for  the  plaintiff.  Held,  that  according  to  the  practice  of 
the  court,  the  question  was  sufficiently  raised,  and  affirmed  by  the  court  to 
enable  the  defendant  to  avail  himself  of  it. 

Jt  Mffiw,  that  by  the  34th  secUon  of  the  act,  taken  in  oonnection  with  the 
revised  statutes,  where  the  land  of  a  non-resident  is  taxed,  it  should  be 
designated  as  such  in  the  assessment  roll. 

Ejectment  for  lot  No.  40  in  the  city  of  Rochester.  The 
plaintiff  claimed  tinder  a  sale  of  the  premises  for  a  tax  of 
$2,35  for  improvement  of  Buffalo  street  in  city  of  Roches- 
ter,  and  produced  a  title  derived  from  a  lease  of  Mr.  H. 
Bochester,  mayor  of  the  city,  dated  15  June,  1839,  for  the 
term  of  200  years.  Plaintiff  then  proved  the  defendants  in 
possession,  and  rested. 

The  defendants  in  order  to  prove  that  the  assessment  for 
which  the  lot  had  been  sold,  and  lease  given,  were  unau- 
thorized, illegal  and  void,  produced  the  records  of  the  com- 
mon council  by  which  it  appeared ;  1.  That  an  ordinance 
was  passed  Dec.  8,  1835,  to  macadamize  Buffalo  street, 
from  the  west  line  of  the  burying  ground  lot  to  the  west  end 
of  the  bridge  which  crosses  the  canal ;  2,  Another  ordinance, 
passed  July  12,  1836,  reciting  the  former,  also  that  the  ex- 
pense of  the  improvement  had  been  duly  estimated  at  $7017.42, 
and  declaring  that  the  whole  expense  should  be  assessed 
upon  the  owners  and  occupants  of  lands  and  houses  benefit- 
ed, and  that  one  tier  of  lots  on  both  sides  of  North  Trow- 
bridge street  as  far  north  as  the  canal  (including  the 
premises  in  question)  would  be  benefited,  and  directing  as- 
sessments to  be  made  on  same. 
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The  assessment  roll  was  then  produced,  by  which  it 
appeared  th&t  no  ovmer  or  occupant  was  designated  for  lot 
No.  44,  nor  was  it  returned  as  non-resident  land,  nor  was 
any  other  description  of  the  premises  given  than  simply  the 
number  *^  40 "  in  the  column,  under  the  head  lots^  except 
that  ^'  JV.  Tfowhridge  street "  was  written  in  the  column  de- 
signating the  owners  of  the  respective  lots  as  far  as  given. 

The  defendants  also  gave  in  evidence  the  return  of  the 
collector  of  the  city  by  which  it  appeared  that  the  tax  as- 
sessed upon  the  lot  was  unpaid.  They  also  produced  a  file 
of  a  daily  newspaper  of  the  city,  containing  a  notice  of  the 
sale  of  the  lot  in  question,  among  others,  for  non-payment 
of  taxes,  which  had  been  published  once  a  week  from  8th 
April  to  18th  May  following. 

The  only  description  of  the  lot  in  the  notice  was  as  fol- 
lows: 

'*  Lots  returned  for  Buffalo  street  improvement,  middle 
section — names  of  possessors  or  reputed  owners.    Gen.  tax 
of  Ogden,  lot  40,  2.35." 

It  appeared  in  evidence  that  lot  40  was  a  part  of  an 
allotment  well  known  in  the  city  as  the  King  tract,  and  so 
appeared  in  all  the  maps,  being  a  tract  laid  out  into  village 
or  city  lots.  Bradford  &  King  were  the  reputed  owners  of 
the  tract. 

The  defendants  then  showed  title  to  the  premises  in  one 
Edwin  Beers,  and  that  they  were  occupying  as  his  tenants. 

The  testimony  having  closed,  the  defendants'  counsel  asked 
the  judge  to  charge,  that,  as  it  appeared  the  plaintiff  w«^s 
not  the  original  lessee  of  the  premises,  and  as  at  the  time 
of  the  conveyance  to, him  by  Byington,  the  purchaser,  the 
lot  was  held  and  occupied  under  an  adverse  title,  the  con- 
veyance was  void,  and  that  plaintiff  could  not  recover.  The 
judge  declined  to  so  charge. 

The  counsel  further  insisted,  that  the  lot  was  pot  legally 
assessed  for  the  tax  for  which  it  was  sold,  and  that  the  pro- 
ceedings to  authorize  the  sale  were  not  correct  as  shown 
by  the  evidence  given  by  the  defendants,  and  that,  therefore, 
the  lease  under  which  the  plaintiff  claimed  title  was  not 
authorized  by  law  and  was  void. 
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But  the  judge  decided,  that  the  tax  was  legally  imposed 

on  the  lot,  and  that  the  proceedings  to  authorize  the  sale 

were  correct,  and  directed  the  jury  to  find  for  the  plaintiff. 

'  Exception.    Verdict  for  plaintiff,  and  defendant  now  moyes 

for  a  new  trial  on  a  bill  of  exceptions. 

By  the  Courts  Nelson,  Ch.  J.  1.  The  objection  that  the 
lot  was  held  adversely  at  the  time  of  the  conveyance  from 
Byington  to  the  plaintiff,  and  the  deed  therefore  void,  was 
properly  overruled;  for  assuming  the  tax  sale  valid,  the 
owners  or  occupants  are  to  be  reg&rded  after  that  as  holding 
in  subordination  to  the  title  of  the  purchaser — as  quasi 
tenant  to  him,  like  a  defendant  in  possession  after  sale  of 
his  real  estate  on  judgment  and  execution.  (IJ.  Cas.,  153 ; 
3  Caine's  Gas.,  188.) 

The  occupant  and  owner  are  also  put  on  the  footing  of 
tenants  holding  over  after  the  expiration  of  the  term  by  the 
statute.    (Session  Laws  of  1834,  p.  308,  §  16.) 

II.  Whether  the  lot  in  question  is  to  be  regarded  as  occu- 
pied or  vacant,  I  am  of  opinion  upon  the  evidence  before  us 
that  the  sale  can  not  be  upheld. 

Section  thirty-four  of  the  charter  of  the  city  (Sess.  Laws 
of  1834,  p.  323,)  provides,  that  the  assessors  shall  make  out 
an  assessment  roll  in  which  shall  be  entered  the  nanus  of 
the  persons  assessed,  the  value  of  the  property,  and  the 
amount  assessed  to  them  respectively,  and  in  case  ally  lots 
or  parts  of  lots  shall  be  unoccupied  belonging  to  any  person 
residing  in  the  city  of  Rochester,  such  person  shall  be 
assessed  for  the  same  and  his  jtame  be  entered  accordingly ; 
^^  and  in  case  such  lots  or  parts  of  lots  belong  to  a  non-resi- 
dent or  owner  unknown,  the  same  shall  be  entered  accord- 
ingly with  such  a  description  of  the  lots  as  is  required  by 
law  in  assessment  rolls  made  by  town  assessors,  with  the 
value  thereof  and  the  amount  assessed  thereon.'' 

The  statute  (1  R.  S.,  391,  §  12)  requires  that  in  the  town 
assessment  rolls,  if  the  land  of  non-residents  be  a  tract 
which  is  so  subdivided  into  lots,  or  be  a  part  of  a  tract  which 
is  so  subdivided,  the  assessors  shall  proceed  as  follows : 

1.  They  shall  designate  it  (the  tract)  by  name,  if  known 
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by  one,  or  if  it  be  not  distinguished  by  name,  or  the  name 
be  unknown,  they  shall  state  by  what  other  laud  it  is 
bounded. 

2.  If  they  can  obtain  information  of  the  subdivisions,  they  ^ 
shall  set  down  in  the  assessment  rolls,  and  in  the  first  column, 
all  the  unoccupied  lots  in  their  town  or  ward,  owned  by 
non-residents,  by  their  numbers  alone  and  without  the 
names  of  their  owners,  &c. 

3.  In  a  second  column  and  opposite  to  the  number  of  each 
lot,  they  shcdl  set  down  the  quantity  of  land  therein  liable 
to  taxation* 

4  In  a  third  column  and  opposite  to  the  quantity,  they 
shall  set  down  the  valuation. 

6.  If  such  quantity  be  a  full  lot,  it  shall  be  designated  by 
the  number  alone ;  if  it  be  a  part  of  a  lot,  the  part  must  be 
designated  by  boundaries  or  in  some  other  way,  by  which 
it  may  be  known* 

By  §  13,  if  the  land  so  to  be  assessed  be  a  tract  which  is 
not  subdivided,  or  if  its  subdivision  can  not  be  ascertained 
by  the  assessors,  they  shall  proceed  as  follows :  they  shall 
enter  on  their  roll  the  name  or  boundaries  thereof  as  above 
directed,  and  certify  in  the  roll  that  such  tract  is  not  sub- 
divided, or  that  they  can  not  obtain  correct  information  of 
such  subdivisions,  &c. 

Now,  according  to  the  34th  section  of  the  charter  as  be- 
fore recited,  if  the  lot  was  occupied  at  the  time  of  the 
assessment,  or  if  unoccupied  and  the  owner  resided  in  the 
city  of  Rochester,  the  name  of  the  occupant  or  owner,  as  the 
case  might  be,  should  have  been  entered  in  the  roll ;  but, 
if  belonging  to  a  non-resident  or  owners  unknown,  then  it 
should  have  been  entered  accordingly  with  such  a  descrip- 
tion as  is  required  by  the  provisions  of  the  revised  statutes 
in  like  cases  of  to^^n  assessments ;  that  is,  instead  of  the 
name  of  the  owner,  if  the  lot  be  part  of  a  tract  distinguished 
by  a  name,  the  name  of  the  tract  shall  be  given ;  if  not  so 
distinguished  or  the  name  be  unknown,  then  by  designating 
the  lands  by  which  the  tract  is  bounded. 

This  description  pf  t\ie  tr^ct  ia  ii^tend^d  i^s  a  substitute 
for  the  name  of  the  owner,  the  legislature  pr^uiQin^  that 
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the  owner  either  knew  the  name  of  the  tract  to  which  his 
parcel  belonged,  or  of  some  of  the  tracts  that  bounded  it, 
and  therefore  requiring  one  or  the  other  description  to  be 
entered  on  the  roll  in  the  case  of  non-residents. 

In  the  case  before  us,  the  name  of  the  owner  is  not  entered 
at  all  upon  the  assessment  roll ;  hence  it  is  impossible  to 
uphold  the  tax  as  assessed  against  an  occupant  or  resident 
of  the  city ;  nor  is  there  any  entry  of  the  name  or  other 
description  of  the  tract  or  parcel  of  which  the  lot  in  ques- 
tion is  part ;  nor  any  indication  that  it  is  a  non-resident  lot, 
which  latter  designation  would  seem  also  to  be  required  by 
§  34  of  the  charter  of  the  city  in  connexion  with  the  revised 
statutes,  and  hence  the  assessment  is  equally  fatal,  as  made 
against  a  non-resident  owner. 

It  was  supposed  on  the  argument,  that  the  fifth  subdivision 
of  §  12  (1  R.  S.,  391)  dispensed  with' the  above  particularity 
in  the  description  in  cases  where  the  lot  itself  was  known 
by  a  given  number ;  but  this  is  a  clear  misapprehension  of 
the  meaning  of  the  clause.  That  relates  simply  to  a  descrip- 
tion of  the  quantity  of  land  assessed,  providing  that  if  such 
quantity  be  a  full  lot,  the  designation  of  the  lot  is  sufficient ; 
otherwise,  the  quantity  must  be  designated  by  boundaries 
or  in  some  other  way  by  which  it  may  be  known. 

It  is  impossible  to  believe  the  legislature  could  suppose 
that  the  number  of  a  lot  alone,  without  some  designation 
or  description  of  the  tract  to  which  it  belonged,  would 
afford  full  information  to  the  unknown  owner  of  tho  assess- 
ment, when  they  must  have  known  that  the  same  numbers 
are  common  to  most  of  the  different  tracts  subdivided  in 
the  several  towns  or  wards  in  the  state.  This  remark  is 
equally  applicable  to  the  second  subdivision,  which  requires 
the  number  of  the  lot  to  be  given ;  this  is  an  additional 
description  to  that  provided  for  in  the  first 

The  assessment  of  the  tax,  therefore,  I  am  satisfied,  is 
clearly  defective.  It  follows  also  from  the  above  view,  that 
the  description  of  the  parcel  in  the  notice  of  sale  was  insuf- 
ficient as  that  should  be,  substantially  at  least,  as  full  and 
definite  as  the  one  required  to  be  given  in  the  assessment 
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ABSCONDING,    CONCEALED  AND 
N0N-BE8IDENT  DEBTORS. 

1.  To  Justify  the  issuing  of  an  attach- 
ment against  a  non-resident  debtor, 
under  2  R.  S.,  3,  $  1,  &c.,  the  papers 
znast  show  that  he  is  indebt^  to  a 
creditor  residing  within  this  state,  or 
on  a  contract  made  within  it.  The 
People  ex  rd.  FBirbaniet  t.  Griffith  and 
oUun^  447 

2L  Where  the  application  was  on  behalf 
of  nine  creditors  described  as  "  for- 
warders on  the  Erie  Canal,*'  and  the 
affidayit  of  one  of  them  commenced 
thus :  "  J.  S.  I.  of  the  oitj  of  Troy, 
being  duly  sworn,"  &c.,  but  nothing 
further  as  to  the  residence  of  the  cre- 
ditors was  contained  in  the  papers, 
nor  did  they  show  that  their  claims 
were  on  contraQts  made  within  this 
state  ;  hdd,  insufficient  to  confer  ju- 
risdiction upon  the  officer  issuing  the 
attachment,    ^nd  tee  note  (a),       id. 

3.  In  a  suit  on  a  bond  given  for  the 
discharge  of  goods  attached  pursuant 
to  2  R.  S.,  12,  i  55,  et  seq.,  the  plea 
of  nil  debit  is  bad.  The  debt,  as 
security  for  which  the  bond  was 
given,  is  not  the  foundation  of  the 
action  ;  it  is  brought  on  the  specialty 
itself,  and  is  like  an  action  on  any 
other  bond  conditioned  to  pay  the 
note  or  obligation  of  a  third  person. 
Bhfdmburgh  v.  C<irpen$er,  4fu(  m  i^f 
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ACCEPTANCE. 

1.  Where  an  order  payable  in  goods  is 
accepted  by  the  drawee,  he  has  a 
right  to  charge  for  the  goods  the 
same  prices  which  he  is  in  the  habit 
of  charging  to  good  customers  ia 
their  ordinary  course  of  dealing. 
French  v.  Marquand,  160 

2.  The  fact  that  the  drawee  after  some 
hesitation  offered  to  sell  an  article  at 
an  under  price  to  the  bearer  of  such 
an  order,  supposing  that  he  waa 
going  to  pay  cash  down,  aifords  no 
test  of  the  fair  market  value,  or  of  the 
price  to  be  charged  when  the  article 
is  given  in  payment  of  an  order  pay- 
able in  goods  of  the  kind.  id, 

3.  8.  and  T.  made  four  drafts  on  de- 
fendant ;  three  of  these  were  held  by 
one  of  the  plaintifb  and  R.;  and  the 
fourth  on  which  this  action  waa 
brought,  was  made  payable  to  plaint- 
ifib  July  1,  1843,  and  accepted  by 
defendant  as  follows:  "Accepted 
according  to  contract  dated  21st 
March,  1843."  The  contract  thus  re- 
fered  to,  and  which  was  set  forth  in 
the  declaration,  was  made  between 
defendant  of  the  first  part  and  plaint- 
ifis  and  R.  of  the  second  i)art,  and 
recited  that  defendant  had  purchased 
from  S.  and  T.  some  lumber  at  prices 
agreed  upon  between  them  (but 
which  were  not  specified)  and  which 
would  leave  a  sum  to  be  paid  to  S. 
and  T.,  that  the  parties  of  the  second 
part  held  the  said  several  bUls  of  ex- 
change, and  that  defendant  had  made 
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advances,  &o.,  for  the  benefit  of  S. 
and  T.  The  contract  then  declared 
that  defendant,  after  paying  himself 
for  all  advances,  &c.,  made  for  S. 
and  T.,  would  pay  the  parties  of  the 
second  part  the  amount  of  said  bills 
of  exchange  when  said  lumber 
should  be  sold  and  the  proceeds 
realized  by  him,  and  that  he  would 
make  sale  and  realize  with  all  due 
diligence  ;  but  it  was  expressly  de- 
clared in  said  contract  tliat  defend- 
ant was,  at  all  events,  first  to  be 
paid  Ills  said  advances,  &c.,  before 
any  payments  were  to  be  made  to 
the  parties  of  the  second  part.  Heldf 
that  the  acceptance  was  a  qualified 
one,  and  that,  although  the  bill  was 
in  its  body  made  payable  on  a  cer- 
tain day,  its  payment  and  the  date 
thereof  were  regulated  by  the  terms 
of  the  contract  refered  to  in  the  ac- 
ceptance.    Kdlogg  v.  Lawrttutf  332 

4.  That  the  prices  at  which  defendant 
purchased  the  lumber  of  S.  and  T. 
were  the  measure  of  his  liability  as 
acceptor,  and  that,  to  entitle  plaiut- 
i&  to  recover,  they  must  show  tliat 
such  prices  exceeded  the  advances, 
&o.,  made  by  defendant  for  S.  and 
T.  id. 

6.  And  therefore,  kdd  further,  that  a 
count  in  plaintifiii'  declaration  alleg- 
ing that  defendant  had  disposed  of 
all  the  lumber  and  realized  the  pro- 
ceeds thereof  and  on  that  ground 
alone  seekiuir  to  charge  him  as  ac- 
ceptor, without  an  averment  of  the 
amount  of  such  proceeds,  or  that  they 
exceeded  or  were  equal  to  the  ad- 
vances, &c.,  made  by  him  for  S.  and 
T.,  showed  no  right  of  action  against 
defendant.  id. 

6.  That  a  further  count  alleging  a  sale 
of  the  lumber  and  that  the  proceud.s 
of  such  sale  had  been  n!alizt>d, 
and  that  said  lumber  at  the  pricet 
agreed  upon  between  defnidant  and  S. 
an4  T'  w<^  sufiicii^nt  to  pay  hiui  his 
advances,  &c.,  made  for  them  and 
leave  a  balance  sufficient  to  pay 
said  several  bills  of  exchange,  was 
good.  td. 

7.  That  a  pl^a  to.  this  count,  alleging 
as  fi  bar  '*  that  the  proceeds  of  the  sales 
of  said  lumber  "  were  not  sufiicieiit 
to  pay  the  defendant  his  advances. 


&o.,  for  S.  &  T.,  as  stated  in  said 
contract,  was  bad  as  raising  an  im- 
material issue.  id. 

8.  And  that  another  plea  to  this  last 
count,  alleging  that  the  proceeds  of 
the  lumber  at  the  pricet  agreed  upon 
between  defendant  and  t3.  and  T. 
were  not  sufficient  to  pay  him  his 
advances,  &c.,  for  them  as  sUited  in 
said  contract,  was  bad  as  amounting 
to  the  general  issue.  ui. 

See  Bills  of  Exchange  and 
Fbomissoby  Notks,  1, 2,  3. 


ACCORD  AND  SATISFACTION. 
See  Payment. 

ACTION. 

1.  Plaintiff  was  clerk  in  a  sugar  re- 
finery of  one  B.;  defendants  were  B.^s 
lactors,  and,  as  such,  made  him  ad- 
vances, and  held  some  machinery 
of  the  establishment  in  pledge.  Sub- 
sequently B.  became  insane,  and  de- 
fendants told  the  supermtendent 
of  the  establishment  to  continue 
the  work,  employing  the  necessary 
liands.  He  retained  plaiulitt'as  clerk. 
//(/(/,  in  an  action  by  pluinull  lor 
work  and  labor,  thut  dcft'iid.iiii^* 
liability  to  him  was  a  quebiiou  lor 
the  jury.     Colgan  v.  Aymar,  27 

2.  Plaintiff,  an  infant,  and  liis  father 
executed  an  indenture  binding  plain- 
tifi'  to  defendants'  intesbite,  but 
plaintiff  did  not  serve  till  he  was  of 
age,  owing  to  the  death  of  the  intes- 
tate before  that  time,  and  the  terms 
ol  the  indenture  were  not  fulfilled  on 
either  side.  Heldy  that  the  father, 
and  not  the  plaintifi'was  entitled  on 
a  qantum  meruit  to  the  value  of  the 
p|{untifi"'s  services;  the  futher  did 
not,  under  such  circumstances,  fore- 
go his  right  by  joining  in  the  inden- 
ture.    Letts  V.  Brooksy  36 

3.  Tliere  was  no  proof  that  the  father 
was  alive  while  the  services  were  be- 
ing performed.  Held,  that,  as  he 
was  alive  at  the  titiie  of  the  execu- 
tion of  the  indenture,  the  pivsunip- 
tion  of  life  continues  till  the  contrary 
be  shown.  id 
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ACTION  ON  THE  CASE. 

L  Defendant  offered  to  sell  a  $500  note 
of  an  insolvent  bank  to  C,  a  broker, 

«  who  declined  buying  and  said  (in 
substance)  that  he  had  two  days  be- 
fore bought  a  $500  note  of  the  same 
bank  at  live  per  oent  discount,  that 
he  had  no  doubt  that  he  had  been 
cheated  out  of  the  money  he  gave 
for  it,  and  that  he  supposed  there 
was  fraud  in  coimectiou  with  those 
notes.  Defendant  then  offered  the 
note  for  sale  to  three  other  brokers, 
all  of  whom  declined  buying,  saying 
(in  substance)  that  the  note  was  bad 
and  tliat  there  was  no  sale  for  it. 
Defendant  then  sold  the  note  to 
plaintiff,  telling  him  either  tliat  C. 
had  offered  to  take  the  note  at  five 
per  cent  discount,  or  that  C.  had 
taken  a  simiUr  note  two  dny:}  be- 
fore, but  saying  notliing  about  what 
the  other  three  brokers  had  told  him. 
Heldj  in  an  action  on  the  case,  tliat 
defendant's  account  of  C.'s  conver- 
sation with  him,  whichever  form  of 
expression  he  represented  C.  to  have 
used,  was  not  true  in  a  legal  sense  ; 
and  that  the  omission  to  disclose 
what  the  three  other  brokers  had 
said  was  a  fraudulent  suppression  ol 
the  truth,  for  which  the  defendant  is 
liable.     G<mgh  v.  DennUf  55 

2.  In  any  possible  construction  of  what 
defendant  told  when  narrating  what 
C.  had  said,  he  violated  the  obliga- 
tion to  speak  the  truth,  which  means 
the  whole  truth.  Per  Cowf.x,  J., 
citing  Gough  v.  St.  John,  16  Wend., 
651.  a. 

3.  When  a  man  who  desires  to  put  off 
Ills  goods  undertakes  to  recom- 
mend them  in  any  way,  knowing  of 
a  secret  defect  which  destroys  their 
value  in  the  market,  he  can  not  be 
said  in  law  to  make  a  true  repre- 
sentation unless  he  discloses  the  de- 
fect, id. 

4.  Plaintiff  sued  defendant,  a  railroad 
company,  for  erecting  an  embank- 
ment near  plaintiff's  house,  &c., 
whereby  plaintiff  was  damaged .  De- 
fendants pleaded  that  they  were  au- 
thorized by  their  act  of  incorporation 
to  take  all  the  rights  and  estate  of  a 

^  certain  turnpike  company,  and  that 


in  the  constroction  of  their  road  they 
did  erect  an  embankment  along  and 
upon  the  land  before  then  owned  by 
the  turnpike  company  and  now  be- 
.  longing  to  the  defendants,  and  built 
their  road  thereon  in  front  of  plaint- 
iff's house,  &c.,  without  doing  liim 
any  unnecessary  damage.  The  char- 
ter of  the  turnpike  company  gave  it 
only  the  right  to  occupy  and  main- 
tain the  line  of  tlie  road  as  a  public 
highway  or  turnpike.  Held,  on  de- 
murrer to  the  plea,  that  it  was  bad. 
Mahon  v.  IT.  ^  S,  R.  R,  Co.,        156 

5.  Defendants'  charter  authorized 
them  to  make  the  embankment  lu 
question,  but  that  does  not  excuse 
them  from  answering  for  such  con- 
sequential damages  as  may  arise  to 
the  adjacHut  owners  by  reason  of 
such  erections  upon  former  publio 
thoroughl'ares.  td. 

6.  No  liability  results  from  the  com- 
mission of  an  act  arising  from  inevit- 
able accident,  or  which  ordinary  hu- 
man care  and  foresight  are  ujiable  to 
guard  against.  Harvey  v.  Vunlop,  193 

7.  Accordingly,  in  an  action  for 
throvting  a  stone  at  the  plaintiff's 
daughter  and  putting  out  her  eye, 
where  it  did  not  appear  that  the  in- 
jury was  iuflictetl  by  design  or  care- 
lessness, but  on  the  contiary  that  it 
was  accidental ;  held,  that  the  plaint- 
iff' could  not  reoover.  id, 

8.  Evidence  showing  the  injury  to 
have  been  committed  by  the  defend- 
ant is  enough  to  sustain  the  action, 
and  it  tlien  lies  with  the  defendant 
to  excuse  or  justity  the  act.  id. 

9.  Where  defendants,  on  negotiating 
the  sale  of  a  farm  to  plaintiff,  ex- 
pressed to  him  their  opinion  as  to 
the  character  and  quality  of  the 
farm,  and  he  examined  the  premises 
himself,  held,  that  no  action  for  fraud- 
ulent representations  at  the  sale 
would  lie.     Davit  v.  Stmt,  2S4k 

10.  The  rule,  caveat  emptor,  applied  to 
the  facts  of  this  case.  id. 

See  ExECUTOBS  and  Adkikistjeutobb,  1 
Shbbifp,  2,  3,  4. 
Pleapinq,  1,  2,  3. 
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ADVERSE  POSSESSION. 
Sn  Tax  Salb,  1. 


AGENT. 

See  PbHtcipal  and  Aobitt. 
Banks  and  Banking,  6. 


AGREEMENT. 
See  Contract. 


ARBITRATION. 
See  AwAbd. 


ASSESSMENT  ROLL. 
See  Tax-Sale,  2,  3,  4,  5,  6,  7, 10. 

ATTORNEY. 
See  Plbading,  1,  2,  3. 


ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

1.  Defeudants'  creditors,  of  whom 
plaintiif  was  one,  agreed  in  writing 
to  take  defendants*  whole  property 
(with  certain  stated  exceptions)  by 
way  of  assignment  to  three  specified 
Arsons,  and  to  discharge  defendants 
from  all  indebtedness  '*  npon  their 
executing  the  assignment  as  afore- 
said/' for  the  benefit  of  said  credit- 
ors. Defendants  executed  an  assign- 
ment of  their  property  to  the  persons 
named,  but  reserved  to  themselves 
the  surplus  of  the  estate  after  pay- 
ment of  the  creditors,  and  provided 
a  compensation  for  the  assignees. 
Heldj  that  the  reservation  of  tlie  sur- 
plus prevented  the  agreement  to  dis- 
charge from  operating  as  a  satisfac- 
tion.    Clark  V.  Rmcling^  105 

2,  The  provision  for  compensation  to 
the  assignees  was  also  objectionable, 
that  \f as  a  matter  to  be  adjusted  be- 
tween them  and  the  creditors,  and 
the  assignment  should  not  have  oon- 
^a4];9(ii  9uph  a  clause.  -        id. 


3.  The  assignees  took  possession  of 
the  property  and  sold  it  at  auction. 
PlaintiflT  attended  at  the  sale  of  the 
real  estate,  and  afterwards  expressed 
his  regret  to  one  of  the  assignees 
that  he  did  not  know  of  the  sale  of 
the  personal  property,  saying  tliat  he 
wanted  to  bid  and  make  the  property 
bring  as  much  as  possible.  RM^  no 
ratification  of  the  assignment,  as  it 
did  not  appear  that  plaintiff  knew 
that  it  had  been  drawn  differently 
from  what  had  been  agreed  upon,  td, 

4.  A  policy  of  insurance  contained  the 
usual  clause  vacating  tlie  policy  in 
case  of  assignment  of  it  without  in- 
surer's consent.  £feU,  that  a  general 
assignment  by  the  insured  of  all  per- 
sonal property  to  pay  creditors  did 
not  render  tlie  policy  void.  T%e 
PeopU  V.  JBeigter,  133 


ATTACHMENT. 

1.  A  justice  of  the  j^aoe  has  no  power 
to  issue  an  attachment  for  any  sum 
exceeding  one  hundred  dollarB.  JIf  at- 
titon  V.  JBanaUj  321 

2.  Plaintiff,  a  constable*  sued  in  trover 
for  goods  on  wlUch  he  had  levied 
under  an  executi9n  against  tlie  owner 
of  the  goods.  Defendant  justified 
the  taking  of  the  goods  under  a  Jus- 
tice's attachment  issued  on  a  debt 
over  $100.  Hdd,  that  it  waB  com- 
petent lor  plaintiff  to  dispute  in  the 
trover  suit  the  validity  of  the  attach- 
ment, a, 

3.  The  plaintiff  in  attachment  was  a 
trespasser,  and  can  not  set  it  up  as  » 
Justification  against  any  person.  Per 
Bbabdslbt,  J.  itL 

4.  To  justify  the  issuing  of  an  attach- 
ment against  a  non-resident  debtor, 
under  2  R.  S.,  3,  §  1,  &o.,  the  papers 
must  show  that  he  is  indebted  to  a 
creditor  residing  within  this  state,  or 
on  a  contract  made  within  it.  The 
PeopU  ex  rti,  Fairbanke  v.  Griffith  and 
olherSf  447 

5.  Where  the  application  iras  on  be- 
half of  nine  creditors  described  as 
"  forwarders  on  the  Erie  canal,'*  and 
tUo  a^davit  of  one  of  them  com- 
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menoed  th«fl :  "  J.  S«  L  of  the  citj 
of  Troy,  being  duljr  sworn,"  &c.,  but 
nothing  further  as  to  the  residence 
of  the  creditors  was  contained  in  the 
papers,  nor  did  they  show  that  their 
oiaims  were  on  contractu  made  within 
this  state :  heUj  insufficient  to  confer 
jurisdiction  upon  the  officer  issuing 
the  attachment     Jlnd  teenoU  (a)  id. 


AUCTION  SALE. 

Plaintiff  was  liable  as  an  accommoda- 
tion acceptor  to  pay  a  draft  made  by 
M.,  who  confessed  a  judgment  in 
plaintift  's  &yor  to  secure  him.  De- 
fendant agreed  to  pay  the  amount 
for  which  plaintiff  had  accepted,  if  he 
would  not  bid  at  a  loreclosure  sale 
of  premises  belonging  to  M.,  but  al- 
low defendant  to  buy  them  in,  and 
M.  consent*^  to  the  arrangement. 
Hdd,  that  the  agreement  was  illegal 
and  void,  as  resulting  in  a  combina- 
tion to  prevent  competition  at  an 
auction  sale;  and  the  fact  that  M. 
consented  to  the  arrangement  does 
not  legalixe  it,    Meech  y.  Bennett',  191 


AWARD. 

L  Where  on  an  arbitration  witnesses 
were  examined  without  being  sworn 
and  no  regular  objection  was  taken 
thereto  at  the  time,  it  will  be  pre- 
sumed that  the  parties  assented,  and 
the  award  of  the  arbitrators  will  not 
be  vacated  on  the  ground  that  the 
witnesses  had  not  been  sworn.  Bergh 
y.  Pfeijffery  110 

2.  The  mode  of  proceeding  where  an 
order  vacating  an  award  is  reversed, 
pointed  out  by  Bbonson,  J.  id. 


B 


BANK  CHECKS. 

L  Where  it  is  the  custom  of  a  bank, 
before  presentation,  to  mark  checks 
on  another  bank  at  paidf  parol  evi- 
dence that  one  of  such  checks  has 
not  been  paid  is  admissible.  Scott  v. 
Bittf »  ofuf  Ml  note  (a),  363 


2.  A  check  given  to  a  p^on  for  a 
particular  purpose,  and  by  him 
transfered  as  security  for  the  debt  of 
a  third  person,  without  the  consent 
or  knowledge  of  the  maker,  is  not 
passed  for  a  valuable  consideration, 
though  taken  in  good  faith.  id. 

3.  If  the  transfer  of  the  oheck  works 
a  payment  of  a  pre-existing  debt)  or 
causes  some  new  responsibility  to  be 
incurred,  or  some  valuable  benefit  to 
be  relinquislied  by  the  persoi^  to 
whom  it  is  made,  the  check  is  to  be 
deemed  as  purchased  tor  value.  iV 
BfiAju>8LBT,  J.    jind  tee  nUe  (6)«   «f. 

Sm  Patmbst,  10. 


BANK  NOTES. 

1.  In  trover  for  bank  note8>  where  the 
declaration  describes  them  as  "  bank 
notes,  commonly  so  called,"  issned 
by  certain  incorporated  banks,  the 
names  of  which  are  set  forth,  and 
where  the  number  of  notes  demanded 
and  the  denomination  of  each  are 
also  stated  ;  HM^  that  the  parties  to 
and  legal  effect  and  substance  of  said 
notes  are  sufficiently  stated.  Dowt 
and  another  v.  BignaH,  407 

2.  The  description  amonnts  to  saying 
that  the  notes  were  payable  on  de- 
mand to  bearer,  and  were  made  by 
the  several  corporations  named,  id. 


BANKRUPTCY. 

1.  Where  a  judgment  is  rendered  sub- 
sequently to  the  filing  of  a  bankrupt's 
petition,  but  previously  to  the  dis- 
cbarge being  granted,  it  is  not  can- 
celed by  the  discharge.  IngertoU  v. 
Bhoda,  btUteenoU  (a),  371 

2k  A  moral  obligation  to  pay  constitutes 
a  valid  consideration  for  a  new  pro- 
mise, notwithstanding  a  bankrupt 
discharge  ;  but  to  maintain  an  action 
on  a  promise  to  pay  when  able,  proof 
of  the  ability  to  pay  must  be  given,  id. 


•    BANKS  AND  BANKING. 

1.  In  a  suit  by  a  bank  on  a  promis- 
Bory  note  against  an  aooommodation 
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maker,  and  two  joint  indorsers  for 
whose  benefit  the  note  was  made,  it 
appeared  that,  after  the  note  had 
been  protested,  one  of  the  indorsers 
made  deposits  with  plaintiff  on  his 
individual  account.  Held,  that  the 
plaintiff  should  not  have  applied  the 
deposits  on  the  note  without  the  as- 
sent of  the  part/  who  made  them, 
and  tliat  they  are  not  to  be  regarded 
in  this  suit  as  so  much  towardu 
payment  of  the  note.  I/mg  Island 
Bank  v.  Townsend,  204 

2.  The  president  of  a  bank  can  not 
ohaige  a  commission  for  guarantying 
its  paper,  without  showing  a  clear 
and  explicit  agreement  to  that  effect 
made  with  the  proper  authorities. 
Per  Nblbon,  Ch.  J.,  Leatntt  v.  Beers, 

221 

3.  By  the  restraining  act,  1  R.  S.,  600, 
f4,  corporations  not  expressly  in- 
corporated for  banking  purposes  are 
prohibited  from  **  discounting  bills, 
notes  or  other  evidences  of  debt " 
and  from  *^  buying  and  selling  bills 
of  exchange,"  &c.,  and  by  2  JR.  S., 
457,  ^  2,  this  prohibition  is  extended 
to  foreign  corporations.  But  the 
above  provision  of  the  restraining 
act,  being  penal  in  its  nature,  mmit 
be  construed  strictly,  and  as  it  forbids 
the  buyhig  and  selling  of  bills  of  ex- 
change only,  a  foreign  corporation  is 
not  pi\)hibited  from  purchasing  pro- 
missory notes.  American  Life  Insurance 
and  Trust  Co.  v.  Dobbin^  252 

4.  An  association  formed  under  the 
general  banking  act  of  1838,  may, 
after  having  gone  into  operation,  lor 
the  purpose  of  transfering  the  same 
to  the  comptroller  as  security  lor 
circulating  notes,  lawfully  acquire 
title  to  state  stocks  and  bonds  and 
mortgages.  Comstock  v.  Willoughby, 
and  see  notes  (a)  and  (6),  271 

5.  Such  an  association  has  a  right  to 
increase  its  capital  and  the  number 
of  its  asj^ociate  members  from  time 
to  time  as  is  thought  proper.         id. 

6.  No  formal  resolution  of  the  board 
of  directors  of  a  bank  is  necessary  to 
appoint  an  agent  or  define  his  pow- 
ers. The  Bank  of  Lyons  v.  Demmon 
and  anUher,  398 


BASTARDY. 

1.  Where  two  justices  adjudge  that  a 
person,  who  is  charged  with  being 
the  father  of  a  bastard  or  of  a  child 
likely  to  be  born  a  bastard,  is  such 
father,  they  are  to  make  an  order  of 
filiation,  &c.,  and  "  shall  certify  the 
reasonable  costs  of  apprehending 
and  securing  the  said  father,  and  of 
the  order  of  fiUation"  (1  R.  S.,  644, 
$  13,  subd.  4).  The  justices*  order 
determining  the  amount  of  such 
costs  can  not  be  reversed  collaterally. 
Dunham  v.  MoneU,  and  see  note  {a),  377 

2.  The  oi'der  of  filiation  adjudging  a 
bastard  cliild  chargeable  to  tlie  towu 
or  county,  and  fixing  the  allowance 
to  be  paid  by  the  putative  father  for 
the  child's  sustenance  is  conclusive 
upon  him,  unless  reversed  or  modi- 
fied on  appeal ;  and  in  an  action  on 
such  order  the  onus  lies  upon  him  to 
show  that  he  has  been  discharged 
firom  the  obligation.  Overseers  <^th€ 
town  of  HAron  v.  Ely,  and  ste  naU 
(a)  379 

3.  It  is  no  defence  to  such  an  action 
that  the  town  or  county  has  not,  in 
fact,  been  subjected  to  the  expense 
of  maintaining  the  child.  id. 

4.  A  former  suit  on  the  same  order  is 
no  bar  to  the  present  suit ;  at  most,  i^ 
covered  only  a  portion  of  the  allow- 
ance for  which  the  suit  is  brought,  id. 

5.  A  suit  on  such  an  order  can  not  be 
brought  by  the  overseers  of  the  poor 
of  the  town  in  their  name  of  office ; 
it  should  be  in  their  individual 
names  with  the  addition  of  office,  id, 

6.  It  seems  that,  where  the  distiction 
between  town  and  county  poor  has 
been  abolished,  the  order  of  filiation 
may  make  the  allowance  payable  to 
the  overseers  of  the  poor  of  the  town, 
as  well  as  to  the  county  superintend- 
ents. '        id. 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  The  payee  of  a  bill  of  exchange 
knowingly  sells  standing  timber  not 
his  own  to  the  drawer,  who  is  to 
manufacture  it  into  boards  and  de~ 
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liver  these  to  the  acceptors,  upon 
'H  hich  the  bill  is  drawn  and  accepted. 
'J  he  owner  of  the  timber  t'orbidn  the 
drawee's  cutting  the  timber.  £ven 
though  he  proceed  and  get  timber, 
it  not  expressly  a])(>eariDg  what  tim- 
ber, and  uiauulacture  and  deliver  it 
to  the  acceptors,  tlie  latter  are  not 
bound  because  of  tlie  fraud  of  the 
payee.     Walker  v.  SqutreSy  23 

2.  And  the  defendant  can  not  be  re- 
gaided  as  in  funds.  id. 

^,  B  Mtmt  that,  even  if  there  were  no 
fiaud,  the  act  of  the  owner  of  the 
timber  was  equivalent  to  an  eviction, 
and  the  failure  of  consideration  was 
complete.  id. 

4.  The  case  of  Vibbard  v.  JoAtuott,  19 
Johns.,  77,  79,  considered.  %i. 

6.  One  of  the  defendants,  M.  gave  his 
note  to  D.  tor  n  horse  which  he  pur- 
chased in  order  to  defraud  D.'s  cre- 
ditors. J.  advanced  money  at  usu- 
rious interest  on  security  of  the  note, 
D.  getting  the  two  other  defendants 
to  add  their  names  to  it  as  makers. 
J.  then  transfered  the  note  to  a  party 
who  transfered  it  to  plaintiff.  Htldt 
that  the  note  was  void  both  for  fraud 
a^d  usury.     Jokmon  v.  MorUy,      29 

6.  To  warrant  a  claim  on  a  note  lent 
for  a  speciiic  object  and  perveiled  to 
another  purpose,  it  must  be  taken 
bona  Ude,  and  in  the  ordinary  course 
of  trade.  Jkan  v.  Hotodly  and  see 
noU  (a),  39 

7.  Defendants  lent  M.  their  note  for 
$3000  to  take  up  a  note  which  they 
had  previously  lent  him.  S.  &  >S. 
being  informed  that  the  note  was  lent 
M.  "to  help  him  in  his  business," 
advanced  him  $2000  on  his  check  for 
that  amount,  taking  tlin  $3000  note 
as  collateral  security,  and  charged 
usurious  interest.  Before  this  note 
fell  due,  S.  k  S.  released  the  usuri- 
ous rate  of  interest,  and  took  M.'s 
note  for  the  original  advance  with 
legal  interest,  still  retaining  the 
$3000  note  as  coUateraK  Held,,  that 
this  did  not  constitute  them  bona 
fide  holders  of  the  $3000  note.       \d. 

8.  The  loan  of  $2000  by  S.  &  S.  was 


void  in  its  inception  on  aocotint  of 
usury,  and  the  subsequent  transac- 
tion was  not  equivalent  to  an  original 
advance.  id. 

9.  Where  the  holder  of  a  promissory 
note  sent  it  when  due  to  the  bank  at 
which  it  was  payable,  and  the  bank 
erroneously  supposing  the  maker  to 
be  in  funds,  credited  the  holder  with 
the  amount,  but  on  discovering  its 
mistake  next  day,  corrected  it,  and 
served  the  indorsers  with  notice  of 
non-payment ;  htld^  in  an  action  on 
the  note  against  the  indorsem,  that  it 
had  not  been  paid,  and  that  due 
steps  had  been  taken  to  charge  them. 
Trvy  City  Bank  v.  Grant,  119 

• 

10.  Where  the  note  is  payable  at  a 
particular  place,  a  pertonal  demand  is 
not  essential.  It  is  the  business  of 
the  maker  to  furnish  funds  at  the 
place  ready  to  take  up  the  paper  on 
the  day  it  falls  due;  and  if  the  holder, 
or  any  one  for  him,  is  there  with  it, 
so  tliat  he  may  be  in  a  situation  and 
ready  to  receive  the  money  and  give 
up  the  note,  it  is  sufficient.  id, 

11.  Nothing  short  of  the  clearest  evi- 
dence of  assent,  express  or  implied, 
on  the  part  of  indorsers  of  a  promis- 
sory note,  will  amount  to  a  waiver 
of  notice  of  protest.  Oewego  Bank  v. 
Knower,  122 

12.  /frU,  that  the  circumstances  of  this 
case  did  not  amount  to  a  waiver,  id, 

13.  Defendant  ivas  indorser  of  a  pro- 
missory note  payable  on  the  3d  of 
April,  and  notice  of  protest  was  on 
that  day  duly  mailed  by  a  notary, 
addressed  to  defendant  at  his  place 
of  residence ;  and  on  the  next  day  the 
notaiy  enclosed  a  duplicate  of  this 
notice  to  one  of  the  officers  of  a  bank 
which  was  the  owner  of  the  note  in 
suit.  On  the  trial  defendant  pro- 
duced the  duplicate  notice,  which 
bore  date  the  17th  of  April,  and  was 
addressed  to  defendant  at  a  place,  not 
the  place  of  his  residence,  in  the 
handwriting  of  the  teller  of  the  bank; 
defendant  also  gave  some  negative 
evidence  to  show  that  he  had  not 
received  tlie  first  notice.  Hdd,  that 
defendant  had  been  duly  notified. 
Fakon»  v.  Jiogcrt,  127 
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14.  Parol  proof  of  notioe  of  noB'pay- 
ment  maj  be  given,  although  the 
notice  was  in  writing,  and  the  de- 
fendant has  not  been  called  on*  to 
produce  it  at  the  trial ;  and  this, 
whether  the  notice  was  given  by  a 
public  notary  or  a  private  person. 
Scott  V.  Jkttif  363 

16.  In  a  suit  by  a  bank  on  a  promis- 
sory note  agidnst  an  accommodation 
maker,  and  two  Joint  indoisers  for 
whose  benefit  the  note  was  made,  it 
appeared  that,  after  the  note  had  been 
protested,  one  of  the  indorsers  made 
deposits  with  plaintiff  on  his  indi- 
vidual account.  Hdd,  that  the  plain- 
tiif  should  not  have  applied  the  de- 
posits on  the  note  without  the  assent 
of  the  party  who  made  them,  and 
that  they  are  not  to  be  regarded  in 
this  suit  as  so  much  towards  pay- 
ment of  the  note.  Xom;  bland  Bank 
V.  Towntendy  204 

Sm  Chattbl  Mobtoaob,  3. 

corsidbbation,  3,  4,  5,  6, 12,  13. 
comxisbionbbb  op  highways,  4,  6. 
Patmbht,  6,  6, 11, 12, 13,  14, 16. 

BILL  OF  LADING. 

Sa  GONTBAOT,  1. 

COXMOH  Cabbibbs,  4. 

BROOKLYN,  CITY  OP 

Set  CiTT  ObdibaItcbb. 

BURGLARY. 

A  man  entered  a  flouring  mill  through 
an  open  window  without  sash, 
crossed  a  floor,-  went  up  a  ladder  and 
raised  a  trap  door  not  fastened,  and 
then  stole  some  flour.  Heid,  not 
burglary,  either  at  common  law  or 
under  the  revised  statutes ;  it  was 
merely  a  laroeny.  Tke  PeopU  v.  Fra- 
Kdc,  63 


ing  and  loading,  is  a  poalt{v«  stipu- 
lation by  the  freighter  that  he  will 
on  arriving  at  the  port  specified  load 
and  unload  within  the  time  men- 
tioned ;  and  if  detained  longer  it 
should  be  counted  his  own  delay. 
Fieid  V.  Chate,  •        60 

2.  Accordingly,  where  A.  chartered  a 
ship  for  a  voyage  from  Boston  to 
Havana,  *'  twenty-five  running  days 
to  be  allowed  for  discharging  and 
loading  in  Cuba ;  and  if  more  was 
used,  $30  per  day  demurrage,  to  be 
paid, by  A.;  it  imu  hdd  no  defence 
against  payment  of  Uie  demurrage, 
that  the  ship  arrived  at  Cuba  daring 
the  Easter  holidays,  and  that,  ac- 
cording to  the  usage  of  the  place,  the 
custom  house  was  closed  and  the 
ship  could  not  be  entered  nor  per- 
mission had  to  unload.  H, 

3.  Where  the  loading  or  unloading  is 
to  be  within  a  certain  niumber  of 
day8  generally,  or  so  many  vorking 
days,  they  do  not  include  Sundays 
or  custom  house  holidays ;  other- 
wise when  the  words  are,  as  here^ 
running  days.    Per  Cowbb,  J.      id. 


CHARTER  PARTIES. 

1.  It  ts  settied  that  the  provision  in 
charter  parties,  allowing  a  certain 
number  of  running  doyt  for  discharg- 


CHATTEL  MORTGAGB. 

1.  P.  gave  plaintiff  a  chattel  mortgage 
to  secure  x>&7i>^ent  of  two  promis- 
sory notes,  one  past  due  and  the 
other  not  due,  P.  retaining  posses- 
sion of  the  goods  mortgag^.  A 
condition  of  the  mortgage  was  that 
if  P.  shall  pay  according  to  the  ternu 
of  the  notes  whenever  payment  on  the 
said  notes  shall  be  demanded,  the 
mortgage  to  be  void,  but  if  default 
shall  be  made  in  the  payment  at  tke 
time  above  limited,  it  shall  be  lawful 
for  plaintiff  to  take  possession,  &c. 
A  few  days  afterwards  defendant  at- 
tached the  goods,  they  then  being  In 
P.'s  possession,  and  plaintiff  not 
having  demanded  x>ayment.  Heldf 
that  although  one  of  the  notes  was 
due  at  the  date  of  the  mortgage,  the 
parties  must  have  contemplated  an 
extension  of  credit,  and  that  replevin 
in  the  cepit  did  not  lie  by  plaintiff 
against  defendant.  Oarpemter  t. 
Town,  72 

2.  The  mortgage  oontalned  a  ol«ii8e 
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that  if  iXiottoagor  sold  or  in  any  way 
disposed  of  the  goods,  mortgagee 
xoight  take  possession  of  and  keep 
them  till  default  in  payment.  The 
attachment  of  the  goods  by  defend- 
ant, without  any  conniyance  on  the 
X>art  of  P.  was  not  a  sale  or  disposal 
of  them  within  that  clause.  id. 

3.  Whether  plaintiff  could  rightfully 
demand  payment  before  the  second 
note  fell  due,  quan  f  But  if  he  could, 
he  clearly  had  no  right  to  the  pos- 
session until  aftCT  a  demand  miade. 
Per  BjtoHSOV,  J.  id, 

4.  A  demand  rightfully  made  subee- 
quent  to  the  attachment  would  only 
entitle  the  plaintiff  to  an  action  in 
the  detina.    Ftr  Bronbov,  J.         luf. 

5.  A.  gave  B.  a  chattel  mortgage  in 
which  both  parties  were  described 
as  pf  the  town  of  Mexico,  Oswego 
county.  The  mortgage  was  assigned 
to  plaintiff  and  filed  in  the  clerk's 
office  of  the  town  of  Oswego.  HM^ 
in  trover  by  the  plaintiff  against  a 
sheriff  who  had  levied  on  the  article 
mortgaged  under  an  execution 
against  the  mortgagor,  that  the  re- 
cital in  the  mortgage  did  not  estop 
plaintiff  from  showing,  as  against 
judgment  creditors,  that  the  mort- 
gagor in  point  of  fact  resided  in  the 
to>vn  of  Oswego  at  the  time  of  the 
execution  of  the  mortgage.  Chandkr 
Y.  Bwrn,  and  see  note  (a),  167 


CHECKS. 
Set  Bank  Chsckb. 


CITY  ORDINANCES. 

1*  Ordinances  passed  by  the  common 
council  of  a  city,  in  pursuance  of  its 
charter,  regulating  the  killing  and 
bleeding  of  meats,  and  imposing  a 
penalty  for  the  infringement  of  such 
ordinances,  can  not  be  considered 
void  as  being  in  restraint  of  trade. 
City  of  Brooklyn  ▼.  C^ei,  231 

2.  The  charter  of  the  City  of  Brooklyn 
(Session  Laws  of  1834,  ch.  92,  f  $  26 
and  27)  fully  authorizes  the  passing 
of  saoh  ordinances.  id. 

68 


8.  It  is  W«ll  settled  that  several  pe- 
nalties may  be  recovered  in  one 
suit.  id. 

See  Tax  Sals. 


COMMISSIONERS  OF  HIGHWAYS. 

1.  The  coomiissioners  of  highways 
have  power  to  alter  a  public  highway 
without  the  intervention  of  a  jury. 
Garreteon  ▼.  Clark,  162 

2.  It  is  only  in  oaae  of  laying  out  a 
new  road  through  iminroved  lands, 
or  discontinuing  an  old  one,  that  the 
intervention  of  the  jury  to  examine 
and  certify  to  the  necessity  and  pro- 
priety of  Uie  measure  is  made  a  pre- 
requisite.   Per  NBLSOir,  Ch.  J.      td. 

3.  By  an  act  of  the  legislature  loans 
were  made  by  the  state  to  the  towns 
of  Wilna  and  Champion,  to  assist 
them  in  building  a  bridge  across  the 
Black  River,  which  the  commission- 
ers of  highways  of  said  towns  were 
to  build  as  they  or  a  majority  of  them 
should  direct.  Bddf  that  the  com- 
missioners were  not  limited  as  to  the 
expense  of  this  bridge  by  the  sums 
loane<^,  but  were  left  to  their  own 
discretion.  PoUer  v.  Davie  and  otA- 
ere,  394 

4.  Where  by  a  contract  entered  into, 
in  pursuance  oi  said  act,  an  indebt- 
edness accrued  against  the  town  of 
Wilna,  and  promissory  notes  were 
given  by  the  commissioners  of  high- 
ways of  tl^at  town,  as  such  commis- 
sioners ;  Held,  that  an  action  might 
be  maintained  upon  the  notes,  by 
the  original  payee  against  said  com- 
missioners or  their  successors  in 
office.  id, 

5.  Contracts  made  for  the  purposes 
designated  in  said  act  bind  the 
town.  id, 

6.  Whether  such  notes  are  negotiable, 
qwaere^  id. 

COMMON  CARRIERS. 

1.  The  master  of  a  vessel  on  Lake 
Erie  received  for  transportation  a 
quantity  of  goods  from  a  forwarding 
house  at  Buffitlo,  on  which  the  for- 
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warders  had  paid  back  freight  and 
cliarg&s.  The  bills  of  lading  directed 
the  master  to  deliver  the  goods  to 
the  consignees  upon  paying  such 
charges  which  were  noted  at  the  foot 
of  the  bill,  and  the  bill  retained  by 
him  also  directed  him  to  collect  them 
of  the  consignees :  Heldf  that  proof 
of  a  genei-al  custom,  which,  in  such 
cases,  gave  the  forwarders  a  li^n  on 
the  goods  for  their  advances,  and 
imposed  on  the  carriers  receiving 
them  the  duty  of  enforchig  such  lien 
for  the  beneiit  of  the  forwarders,  was 
admissible  in  explanation  of  the  con- 
tract of  the  master.  Lee  v.  Salter ,  163 

2.  Where,  in  such  case,  the  master 
delivered  the  goods  without  payment 
of  the  charges,  Hddf  that  the  owners 
were  liable  to  the  forwarders.       id. 

3.  It  is  no  defence  to  such  action,  that 
the  goods  were  damaged  on  the 
voyage  by  the  act  of  God,  to  an 
amount  exceeding  that  of  the  lien, 
provided  they  were  still  of  sui&cient 
value  to  satisfy  it.  id. 

4.  Where  on  a  shipment  of  goods  by 
J.  8.  &  Co.,  two  bills  of  lading  were 
signed  by  the  master^  the  one  of 
which  contained  the  name  of  J.  S.  & 
Co.,  and  the  other,  by  mistake  of  the 
clerk  who  wrote  it,  the  name  of  R. 
S»  &  Co.,  as  shippers,  the  correct 
bill  being  retained  by  the  master ; 
Heldf  that  J.  S.  &  Co.  could  maintain 
an  action  on  the  bill  against  the 
owners  of  the  vessel,  and  explain  the 
mistake  by  parol  evidence.  id. 


CONSIDERATION. 

1.  The  deed  of  a  debtor,  which  ex- 
presses a  consideration,  is  evidence 
that  the  consideration  passed,  as 
against  his  creditors  who  afterwards 
obtain  Judgment.  Carpenter  v.  Free- 
land,  37 

2.  And  an  admission  made  by  the 
purchaser  at  the  time  of  the  pur- 
chase, that  he  was  to  pay  the  debts 
of  the  grantor,  is  admissible  in  evi- 
dence if  offered  as  proof  concerning 
the  consideration  of  the  purchase  ; 
if  offered  for  any  other  purpose,  the 
admission  is  not  evidence.  id. 


3.  It  is  no  defence  to  an  action  on  a 
promissory  note  by  defendant,  given 
as  part  consideration  for  a  convey- 
ance of  lands  by  the  payee  with  full 
covenants  of  title,  that  two  mort- 
gages had  been  previously  given  of 
the  same  premises  by  parties  other 
than  the  grantor  in  the  conveyance 
to  the  defendant,  it  not  appearing 
that  they  had  any  title  to  the  pre- 
mises|  or  that  defendant  had  been 
disturbed  by  means  of  foreclosure, 
or  otherwise  by  means  of  such  mort- 
gages.    JHbbets  V.  jSyer,  174 

4.  But  where  the  maker  of  a  note, 
given  as  part  consideration  for  a  con- 
veyance of  land  with  full  covenants, 
has  been  evicted  from  the  whole  of 
the  premises  so  conveyed,  the  cove- 
nants in  the  conveyance  do  not  of 
themselves  constitute  a  sufficient 
consideration  to  uphold  the  note.  id. 

6.  The  case  of  Frisbee  v.  HoffnagU,  11 
Johns.,  50,  should  be  takeu«sulject 
to  the  correction  mentioned  in  Tal- 
madge  v.  WaUis,  25  Wend.,  116,  and 
in  Batterman  v.  Pierce,  3  Hill,  176. 
But  tlie  principle  of  that  case  is  ad- 
mitted to  be  sound,  and  was  affirmed 
in  Vibbard  v.  Johnson^  19  Johns.,  77, 
and  Case  v.  Hall,  24  Wend.,  102.  id. 

6.  When  a  partial,  and  when  a  total 
failure  of  consideration  has  occurred, 
and  the  respective  liabilities  conse- 
quent thereon,  considered  by  Nbl- 
BOM,  Ch.  J.  id, 

7.  A  moral  obligation  to  pay  consti- 
tutes a  valid  consideration  for  a  new 
promise,  notwitlistanding  a  bankrupt 
discharge  ;  but  to  maintain  an  action 
on  a  promise  to  pay  when  able,  proof 
of  the  ability  to  pay  must  be  given. 
Ingersoll  v.  JUwda,  371 

8.  A  bank  check  given  to  a  person  for 
a  particular  purpose,  and  by  him 
transfei'ed  as  security  for  th*  debt  of 
a  third  person,  without  tht>  consent 
or  knowledge  of  the  maker,  is  not 
passed  for  a  valuable  consideration, 
though  taken  in  good  faith.  ScoU  v. 
Belts,  363 

9.  If  the  transfer  of  the  check  works 
a  payment  of  a  pre-existing  debt,  or 
causes  some  new  responsibility  to  be 
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incnned,  or  some  yalaal>le  benefit  to 
be  relinqaished  by  the  person  to 
whom  it  is  made,  the  check  is  to  be 
deemed  as  purchased  for  value.  Per 
Bbabdslbt,  J.,  and  tee  note  (6),      id. 

10.  Defendant  owed  R.  and  R.  owed 
plaintiff  $328.88,  and  defendant  pro- 
mised verbally  to  paj  that  sum  to 
plaintiff.  Heldy  void,  both  by  the 
statute  of  frauds,  and  for  want  of 
consideration.  Van  Epps  v.  Mc- 
am,  109 

11.  If  tlie  two  original  debts  had  been 
discharged,  and  the  promise  had 
been  made  upon  that  consideration, 
it  would  then  have  been  an  original 
undertaking,  and  a  written  promise 
would  not  be  necessary.  id, 

12.  Plaintiff  (one  of  the  makers  of  a 
promissory  note  for  $1500)  gave  de- 
fendant (the  holder)  a  mortgage  as 
collateral  security  to  the  note,  de- 
fendant agn'eing  in  consideration 
thereof  to  deduct  $50  fifom  the 
amount  of  the  note  ;  at  the  time  and 
as  a  part  of  this  transaction,  defend- 
ant made  plaintiff  a  fui-ther  and  dis- 
tinct loan  of  9600 ;  when  this  latter 
debt  came  due,  defendant  forebore 
pressing  for  payment  on  plaintiff's 
giving  him  a  note  for  the  $50  de- 
d acted  and  interest  on  those  $50. 
Held,  that  the  giving  the  mortgage 
did  not  work  a  satisfaction  of  the 
original  debt ;  that  plaintiff  was  still 
morally  and  legally  liable  for  the  $50 
deducted;  that  there  was  a  good 
consideration  for  his  note  to  that 
amount,  with  interest ;  and  that  such 
note  was  a  good  set-off  in  an  action 
by  plaintiff  against  defendant  for 
goods  sold  and  delivered.  Plaits  v. 
Walrath,  59 

13.  Otherwise,  had  the  evidence  of  the 
case  clearly  shown  that  the  mortage 
was  under  seal  and  had  been  given, 
oot  as  mere  security,  but  as  a  sub- 
stitute for  the  note.  Per  Cowen,  J.  id. 

See  Bakkbuptct,  2. 

Bills  of  Exchange  avd  Pbomis- 
soBT  Notes,  3. 

HlTSBAKD  AND  WiFB,  1. 
PLBADI27G,  7. 


CONSTRUCTION  OF  STATUTES. 
See  Banks  and  Banking,  3,  4,  5. 

CODBT  OP  A  JnSTlCB  OP  THE  PeACB, 

4,  5.    ' 
Tax  Sale. 


CONSTRUCTION  OF  WRITTEN 
INSTRUMENTS. 

1.  A  clause,  in  a  lease  in  fee  of  lands, 
reserved  to  the  lessors   *'  all  mines 
and  minerals,"  and  all  **  streams  of 
water  and  so  much  ground  within  the 
same  premises,"  and  also  so  much 
wood,  &c.,  as  may  be  requisite  for 
the  "  working  of  said  mines,"  and 
provided  for  a  proportional  deduc- 
tion of  rent  in  case  the  lessors  entered 
on  and  used  any  portion  of  the  pre- 
mises.    After  the  reddendum  clause 
was  a  condition  that  the  lessee  should 
not  erect  any  mill  or  mill-dam  on 
the  demised  premises,  nor  give  any 
*''  obstruction  whatsoever  to  the  said 
parties  of  the  first  part,  their  heirs 
and  assigns,  to  their  and  each  of 
their  prejudice  in  the  full  enjoy- 
ment of  all  the  rights,  titles  and 
privileges  saved  to  him  or  them  by 
the  saving  and  exception  before  in 
these  piesents    above  mentioned." 
Plamtiff  deduced  title  from  the  lessee 
through  sundry  mesne  conveyances, 
all  of  which  refered  to  the  above 
mentioned  lease  and  contained  the 
same  clauses.     Subsequently  to  the 
granting  of  this  lease,  lessors  con- 
veyed adjoining  premises  to  A.,  who 
conveyed  to  defendant,  who  erected 
thereon  a  dam  for  tlie  purposes  of  a 
flouring  mill,  and  which  caused  the 
water  to  set  back  and  overflow  plaint- 
iff's  land.     Beldy  that  there  was  no 
right  reserved  to  the  lessors,  or  their 
assigns,  to  erect  such  a  dam.  Cahart 
V.  French,  17 


2.  The  lessors,  and  those  claiming 
under  them,  might  have  used  the 
water  within  the  demised  premises 
for  mining  purposes ;  but  not  on 
other  lands  to  the  prejudice  of  the 
plaintiff,  even  for  those  purposes. 
Per  Co  WEN,  J.  id. 

3.  That  all  parties  executing  a  deed 
did  so  by  mistake,  so  that  the  cove- 
nants were  inverted,  is  a  good  de- 
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fence  under  tlie  plea  of  non  est  fao- 
tum.  Grove  v.  WoosUr^  and  tee  noU 
(a),  30 

8h  Mistake. 


CONTRACT. 

1.  In  the  spring  of  1841  defendants 
agreed  to  accept  the  drafts  of  W.  & 
H.  to  the  amount  of  $4,000^  to  be  re- 
funded bj  consignments  of  flour  dur- 
ing the  season.  Large  consignments 
were  made  and  generally  drawn 
against ;  any  not  drawn  against  were 
credited  towards  the  $4,000.  In  No- 
Tember  of  that  year,  W.  &  H.,  being 
indebted  to  piaintifi;  gave  him  a  bill 
of  ladiaog  of  flour  consigned  to  de- 
fendants, acoompanied  with  a  draft 
on  them  against  such  consignment. 
Befendants  received  this  consign- 
ment in  December,  and,  it  being  un- 
accompaaied  with  any  draft,  credited 
it  towards  the  J|4000.  In  January 
following,  plaintiff  presented  bill  of 
lading  and  draft,  which  was  refused 
acceptance.  Hdd^  that  defendants 
had  no  lien  on  this  consignment 
beyond  advances  for  freight  and 
ohaiges ;  that  the  acceptances  for  the 
$4000  were  made  upon  the  personal 
credit  of  W.  &  H.;  that  their  giving 
'plaintifi'  the  bill  of  lading  and  draft 
passed  title  to  him  to  the  flour  so 
drawn  against ;  and  that  defendants 
are  liable  to  him  for  the  net  proceeds 
of  this  flour,  to  the  amount  of  the 
draft  and  interest  Wilmardwg  v. 
Hart,  305 

2.  In  an  action  on  a  contract,  reading 
"Bo't  of  H.  Moore  1000  flour  bar- 
Tels,"  and  by  which  the  vendor 
agrees  to  deliver  them  at  any  time, 
prior  to  a  certain  period,  in  good 
order  to  the  vendee,  the  one  thou- 
sand barrels  being  a  part  of  a  larger 
number,  and  the  price  agreed  upon 
having  been  paid;  hM^  that  the 
contract  gave  no  present  title  or  pro- 
perty to  the  vendee,  until  the  par- 
ticular barrels  had  been  ascertained 
and  identified,  and  delivered  to  the 
purchaser.    Fydd  v.  Afoore,         418 

3.  Such  a  contract  is  not  a  sale,  but  a^ 
special  agreement  to  be  executed  tn 

jitwro.    The  case  of  WkUehaogn  v. 
CnMf,  12  Bast,  614,  overruled.    The 


case  of  Ihwntr  ▼.  Thomptim  (6  nui, 
208),  commented  upon,  and  ex- 
plained, id, 

4.  Plalntifl'was  liable  as  an  accommo- 
dation acceptor  to  pay  a  draft  made 
bv  M.,  who  confessed  a  judgment  in 
plaintiff's  favor  to  secure  him.  De- 
fendant agreed  to  pay  the  amount 
for  which  plaintiff  had  accepted,  if 
he  would  not  bid  at  a  foreclosure 
sale  of  premises  belonging  to  M.,  but 
allow  defendant  to  buy  them  in,  and 
M.  consented  to  the  arrangement. 
Bddy  that  the  agreement  was  illegal 
and  void,  as  resulting  in  a  combina- 
tion to  prevent  competition  at  an 
auction  sale ;  and  the  fact  that  M. 
consented  to  the  arrangement  does 
not  legalize  it.    JUocA  v.  Bennett,  191 

6.  Defendant  l»it  plaintiff $500,  talcing 
at  the  same  time,  as  security,  an 
assignment  of  a  contract  between 
plaintiff'  and  a  boat  company  for  the 
building  of  a  boat  by  piaintift',  and 
defendant  agreed  that  after  deduct- 
ing the  $500  lent,  he  would  accept 
all  plaintiff's  drafts  on  him  against 
the  balance  due  plaintiff  on  the  con- 
tract by  the  company,  and  which 
defendant  was  to  receive  under  the 
assignment.  By  the  contract  a  part 
of  the  price  of  the  boat  was  not  to  be 
paid  till  the  boat  **  was  put  in  opera- 
tion," and  the  assignment  contained 
the  following  clause,  "there  shall 
also  be  deducted  from  the  balance 
due  on  said  contract  money  suflicient 
to  complete  said  boat  according  to 
contract. "  Bdi^  in  a  suit  by  plaint- 
iff to  recover  the  amount  of  one  of 
his  drafts  on  defendant,  that  defend- 
ant was  justified,  both  by  the  terms 
of  his  agreement  with  the  plaintiH^ 
and  as  assignee  and  quasi  owner  of 
the  contract  with  the  company,  in 
furnishing  a  new  set  of  shafts  for  the 
boat,  the  first  having  proved  defect- 
ive.   Blanehard  v.  Pompdiy,         198 

See  pBiirciPAL  ahb  Aasinr,  1,  2, 4. 
Payment,  12, 13. 


CONTRACT  FOR  SALE  OP  LANDS. 

1.  In  order  to  give  effect  to  a  contraot 
for  the  sale  of  land,  the  description 
of  the  piemises  muat  be  either  oar- 


INDBX. 


461 


tain  of  itself  or  capable  of  b«iog  made 
so  by  a  reference  to  something  ex- 
trinsic the  contract.  Otherwise,  the 
contract  is  void.  Lamtm  ▼.  Mead,  158 

2.  Plaintiff  gave  W.  a  contract  for  the 
Bale  of  laud,  and  defendant,  at  foot 
of  the  contract,  in  conaiaeration  of 
one  dollar,  covenanted,  in  default  of 
payment  by  W.,  that  he  would  pay 
tlie  purchase  money  at  the  times  and 
in  the  manner  speciiied  in  the  con- 
tract. Btldf  in  an  action  on  defend- 
ant's covenant,  that  he  was  not 
entitled  to  notice  of  the  defaults  in 
payment  by  W.  Van  Renudaer  v. 
MilUr,  237 

3.  By  the  terms  of  the  contract  one 
instalment  was  to' have  been  paid  on 
the  execution  of  the  contract.  Htld, 
that  defendant's  covenant  covered 
this  as  well  as  future  instalments,  id. 

4.  To  entitle  defenda&t  to  prove,  as  a 
ground  of  defence  to  this  action,  that 
plaintiff  had  parted  with  his  title  to 
the  land  and  was  unable  to  fiilfill  his 
contract,  he  should  have  pleaded 
such  defence,  or  given  notice  of  it 
tmder  the  plea  of  non  est  ibotum.  id. 

8u  Plbadivg,  8,  9, 10. 


CORPOEATIONS. 

1.  A  corporation  may  act  by  Its  au- 
thorised agents,  and  is  bound  by 
i^eii  acts  as  is  an  individual  by  the 
acts  of  his  agents.  7Vu  Bank  if  Ly- 
onf  V.  Jkmmon  and  another,  398 

2.  No  formal  resolution  of  the  board 
of  directors  of  a  bank  is  required  to 
appoint  an  agent  or  define  his  pow- 
ers, id. 

8.  A  contract  may  be  implied  against 
a  corporation,  and  it  may  affirm  the 
acts  of  an  assumed  agent  and  thus 
be  bound  by  them.  id. 

4.  Substantially  the  same  rules  apply 
to  the  acts  and  engagements,  and  the 
proof  thereof,  of  a  corporation  within 
its  corporate  powers,  as  apply  to 
those,  and  the  proof  thereof,  of  an 
Individual.  id. 

8t$  Eyidbvob,  11. 


COUNTY  BUPBRINTENDBNTS. 

Set  BASfABDT. 


COURT  OF  A  JUSTICE  OF  THB 
PSACS. 

1.  After  the  jury  had  retired  in  a  Jus- 
tice's suit,  Uiey  sent  for  the  justice; 
he  notified  the  jMties  and,  expect- 
ing them  to  follow  him,  went  into 
the  jury  room  alone,  when  the  jury 
informed  him  that  they  could  not 
agree  and  that  they  wished  further 
instructions.  The  justice  on  dis- 
covering that  the  parties  had  not 
followed  him,  declined  giving  in- 
structions, advised  the  jury  to  make 
another  effort  to  agree,  and  then  re- 
tired and  informed  the  parties  what 
the  jury  had  said.  They  then  all  re- 
turned to  the  jury  room,  when  it  was 
agreed  that  the  jury  might  examine 
witnesses  further,  which  they  did 
without  objection.  Held,  that  there 
was  no  irregularity.  Kukr  v.  Lode- 
w)od,  137 

2.  Where  plaintiff  in  a  justice's  suit 
discovers  that  the  justiceiand  defend- 
ant are  related,  and  on  that  ground 
withdraws  his  suit,  the  justice  can 
not  render  judgment  for  his  own 
and  constable's  costs.  SandaU  v. 
HaU,  239 

3.  In  debt  on  a  judgment  rendered  by 
a  justice  ofthe  peace  of  another  state, 
the  plaintiff  must  prove  the  judg- 
ment, and  that  the  justice  had  juris- 
diction of  the  subject  matter  of  the 
suit,  and  of  the  person  of  the  party 
against  whom  the  judgment  was  ren-t 
dered.     Cole  ▼.  Stone,  360 

4.  The  statute  giving  jurisdiction  to 
the  justice  must  be  proved.  tAt 

5.  The  statute  prescribing  the  modes 
of  proving  judgments  rendered  by 
justices  of  the  peace  of  any  adjoining 
state,  commented  upon  by  Bbabdb- 
LBT,  J.  id^ 

6.  Where  two  justices  ac^ndge  that  a 
person  who  is  charged  with  being 
the  father  of  a  bastard  or  of  a  child 
likely  to  be  bom  a  bastard,  is  such 
father,  they  are  to  make  an  oider  of 
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filiation,  &c.,  and  "  sliall  certify  the 
reasonable  costs  of  apprehending  and 
securing  tlie  said  father,  and  of  the 
order  of  filiation  "  (1 R.  S.,  644,  $  13, 
subd.  4).  The  justices'  order  deter- 
mining the  amount  of  such  costs,  can 
not  be  reviewed  collaterally.  Dun- 
ham  y.  MoneU,  and  tee  note  (a),      377 

7«  A  justice  of  the  peace  lias  no  power 
to  issue  an  attachment  for  any  sum 
exceeding  one  hundred  dollars. 
Atattiton  y.  Banctu,  321 

See  Babtabdt. 
Sbt-Ofp,  2,  7. 


CUSTOM  HOUSE  HOLIDAYS. 
Sei  Chabtbb  Pabtibs,  2,  3. 


D 


DAMAGES. 

1.  Defendant  sold  plaintiff  a  quantity 
of  apples  to  be  delivered  at  Barre,  in 
this  state.  At  the  time  of  the  sale, 
it  was  agreed  that  the  apples  were  to 
be  "good  ingrafted  winter  fruit," 
and  it  was  understood  that  they 
were  intended,  or  to  be  put  up  for 
the  Canada  market.  They  were 
accordingly  delivered  to  plaintiff  at 
Barre,  and  he  took  them  to  Toronto, 
Canada,  where  the  barrels  were 
opened  and  some  of  the  apples  found 
to  be  damaged.  Held,  in  an  action 
of  assumpsit,  alleging  a  breach  of 
warranty,  that  the  measure  of  dam- 
ages was  not  the  difference  between 
the  real  value  of  the  apples  as  they 
proved  to  be,  and  the  price  of  good 
merchantable  fruit  in  the  Canada 
market,  deducting  the  price  of  trans- 
portation to  that  place.  Cowen,  J., 
dissented.     Lattin  v.  Davit^  9 

2.  The  true  measure  of  damages  is  the 
diiference  in  value  between  a  sound 
and  the  unsound  article  at  the  place 
of  delivery,  and  the  plaintiff  is  not 
entitled  to  recover  any  thing  on  the 
ground  of  a  loss  of  profits,  jind  tee 
npU  (a),  id. 


3.  If  the  apples  had  been  wholly  lost 
in  consequence  of  the  fault  of  the 
vendor,  Uie  vendee  might  recover 
the  expenses  of  transportation  to  the 
contemplated  market,  in  addition  to 
the  price  paid  for  the  fruit.  But  he 
could  in  no  event  go  beyond  that 
and  recover  any  thing  on  the  ground 
of  a  loss  of  profits.  Per  Bbonson, 
J.  id. 

4.  Cases  cited  by  Bbostpon,  J.,  in  which 
the  vendee  is  entitled  to  recover  more 
than  tlie  difference  in  value,  where 
he  has  sustained  a  loss  which  is  the 
direct  and  immediate  consequence 
of  the  defect  in  the  goods.  id. 

6.  Where  a  claim  for  damages  is  made 
up  of  good  and  bad  items,  and  there 
is  a  general  verdict  for  the  plaintiff, 
it  will  he  intended  on  a  motion  in 
arrest  of  judgment,  that  the  verdict 
was  given  on  the  good  items  only. 
Edward  v.  Reynoidtf  53 

6.  A  breach  of  warranty  or  fraud  in  a 
sale  will  not  be  received  in  recoup- 
ment of  damages,  unless  a  proper 
notice  of  the  defence  is  given.  Stever 
v.  Lamouref  and  see  note  (a),  352 

7.  A  notice  that  the  plaintiff  repre- 
sented the  horse  "  to  be  true,  gentle, 
orderly  and  sound,  when  in  truth 
and  in  fact  said  horse  was  untrue, 
disorderly  and  unsound,  and  was 
much  older  than  represented, '*  and 
saying  nothing  as  to  plaintiff's  know- 
ledge of  the  falsity  of  his  representa- 
tions, was  held  defective,  jind  te* 
note  (6),  id. 

See  £jecti[bbt,5,  6,  7. 


DEEDS. 

Su  COWSTBUCTION  OP  WbITTBIT 

Instbuhents,  1,  2,  3. 


E 


EJECTMENT, 

1.  Ejectment  lies  by  the  owner  in  fee 
against  one  who  has  exclusiyelj  ap- 
propriated a  part  of  a  pnblio  street 
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or  highway  to  his  own  private  use. 
Broum  v.  GalUy,  308 

2.  In  such  a  suit,  ervidence  of  a  parol 
license  from  the  owner  to  occupy  the 
premises  is  inadmissible,  such  agree- 
ment being  within  the  statute  of 
frauds.  id. 

3.  B.,  one  of  several  tenants  in  com- 
mon, gave  a  written  license,  so  far 
as  his  then  existing  interest  went,  for 
the  erection  of  a  public  market  house 
on  the  premises  held  in  common,  the 
other  tenants  in  common  dissenting. 
M.,  another  of  the  tenants  in  com- 
mon, subseqently  conveyed  to  B.,  to- 
gether with  otlier  premises,  those  on 
which  the  market  house  was  erpcted, 
"  subject  to  all  the  legal  rights  of 
the  public  in,  to  and  over  the  same." 
Heldf  in  ejectment  by  B.  and  others, 
that  he  was  not  estopped  by  the 
license  which  he  had  previously 
granted,  from  setting  up  his  alter 
acquired  title  under  the  conveyance 
irom  M.  id. 

4.  It  teem$f  had  the  instrument  from 
B.  purported  to  give  a  complete  title, 
instead  ot  being  a  mere  license  with- 
out any  covenant  express  or  implied, 
that  it  would  have  been  otherwise,  td. 

5.  Upon  an  inquisition  after  a  recovery 
in  ejectment  to  assess  the  value  of 
the  mesne  profits  of  the  premises, 
pursuant  to2R.S.,  311,  §52,  it  is 
no  defence  that  defendant  occupied 
the  premises  with  another  person 
under  a  joint  lease  to  both.  Bogers 
▼.  Wheeler,  389 

6.  The  writ  of  inquiry  is  a  substitution 
for  the  action  of  trespass  for  mesne 
profits,  and  in  such  an  action  defend- 
ant could  not  have  set  up  that  he 
was  a  joint  trespasser  with  another 
person,  as  a  ground  for  reducing  tlie 
damages.  Nor  can  such  an  objection 
prevail  on  the  execution  of  the  writ 
of  inquiry.  id. 

7.  But  damages  can  not  be  assessed  on 
the  inquisition  for  a  period  of  time 
during  which  the  defendant  was  not 
in  the  occupation,  in  fact  or  in  law, 
of  the  premises.  id. 

See  Evidence,  9,  10. 

Pbikcipal  axd  Subbtt. 


ESTATE  IN  FEE  SIMPLE. 

At  common  law  words  of  inheritance 
were  necessary  m  a  deed  of  lands 
where  the  parties  meant  to  convey  an 
estate  in  fee.  Ihylor  v.  Marshall,    93 


.      ESTOPPEL. 

1.  To  create  an  estoppel  tw  pait,  it  is 
not  only  necessary  to  show  that  one 
party  has  made  an  admission  de- 
signed to  influence  the  conduct  of 
another,  but  that  the  admission  has 
been  acted  upon  by  the  latter.  Far" 
reU  V.  HigUy,  87 

2.  Accordingly,  where  goods  weie 
taken  under  a  justice's  execution, 
and,  at  the  time  of  the  levy,  the 
constable  was  informed  by  the  debtor 
that  he  had  sold  the  goods  to  a  third 
person,  but  the  constable  neverthe- 
less took  and  sold  them ;  Held,  in 
trespass  by  the  debtor,  that  he  was 
not  estopped  from  showing  that  the 
goods  belonged  to  him.  id» 

3.  Defendants  under  an  elecution  at 
the  suit  of  B.  &  U  against  Samuel 
M.  P.,  levied  on  the  property  of  the 
plaintifif,  Solomon  M.  P.  The  deputy 
Kherifi'at  the  time  of  the  levy  showed 
the  execution  to  plaintiff  who  said 
he  had  never  been  served  with  pro- 
cess. Plalntiffmade  a  motion  (which* 
was  denied)  to  set  aside  the  judg- 
ment, on  an  affidavit  entitled  Samuel 
M.  P.  impleaded  with  others,  naming 
them,  and  then  followed  *^  Samuel 
M.  P.  being  sworn,"  &c.,  but  this 
mistake  was  explained  by  the  attor- 
ney who  drew  the  affidavit ;  the  affi- 
davit was  signed,  S.  M.  P.  About  a 
year  after  this  motion  was  made, 
plaintiff  said  he  was  not  named  in 
the  execution,  his  name  being  Solo- 
mon. Plaintiif  brought  replevin 
against  defendant  and  oflSared  to 
prove  that  he  had  been  out  of  the 
state  and  had  never  been  served  with 
any  process  or  declaration  by  any 
name  at  the  suit  of  B.  &  H.,  and  that 
he  was  named  Solomon,  and  his 
brother  Samuel.  This  was  rejected 
and  plaintiff  nonsuited.  Held,  on  a 
case,  that  plaintiff  was  not  Estopped 
by  any  thing  he  had  done,  and  that 
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a  new  trial  should  ba  granted.    PUa 
V.  jichcr,  90 

4.  The  defendant  ooold  not  make  ont 
an  estoppel  without  satisfying  the 
Jury  that  the  plaintiff  knew  that  the 
execution  was  against  Samuel,  and 
th^  either  admitted  iiis  liabiUty  in 
express  terms,  or  stood  by  and 
allowed  the  deputy  to  make  the 
levy,  without  informing  him  of  the 
error.  id. 

fi.  When  a  party  has  made  an  admis- 
sion for  the  purpose  of  influencing 
the  conduct  of  another,  and  the  other 
party  has  acted  upon  it,  the  admis- 
sion will  operate  as  an  estoppel  in 
paiM.  But  admissions  after  the  act 
are  but  evidence,  more  or  less  cogent 
according  to  the  circumstances  of  the 
case.  They  do  not  go  back  and 
make  an  estoppel  by  relation.        id, 

t.  The  law  relating  to  partition  and 

!    estoppel  considered  by  Nelson,  Ch. 

J.    Amaty,  Beadk,  181 

7.  When  the  defendant,  sued  as  In- 
dorser  of  a  promissory  note,  had 
written  to  the  plaintiff,  agreeing  to 
an  arrangement  giving  further  Ume 
of  payment  to  the  makers,  and  that 
no  act  of  the  plaintiffs  in  so  doing 
should  exonerate  the  defendant  as 
indorser,  and  waiving  notice  of  pro- 
test, held,  that  the  defendant  was 
not  estopped  by  the  letter  from  set- 
ting up  as  a  defence,  that  the  in- 
dorsements were  forgeries.  Thorn  v. 
Ml,  430 

8.  The  letter  is  evidence  to  be  submit^ 
ted  to  the  jury  as  to  whether  the  de- 
fendant may  not  have  ratified  and 
ailirmed  the  indorsements,  though 
not  his  own.  id. 

9s  The  defendant  is  estopped  by  the 
letter  from  setting  up  as  a  defence  the 
want  of  notice  of  non-payment,  and 
the  giving  of  time  to  the  makers,  id. 

10.  Principle  of  the  doctrine  of  estop- 
pel stated,  per  BeabdbLby,  J.        id. 

See  Chattel  Moktoagb,  5. 
Kjbctmbrt,  3,  4, 

1?AT1IE1(T,  8. 


BVICTION 
See  Ejbctmbvt, 


BVIDBNCE. 

1«  Plaintiff  held  two  notes  made  by 
defendant,  one  for  $68.21,  and  due 
January  1st ;  the  other  for  $26.54, 
and  due  in  October  following.  In 
August  plaintiff  gave  A.  an  order  on 
defendant  for  $&,  proposing  to  en- 
dorse it  **  on  one  of  your  (defend- 
ant's) notes,"  and  A,  in  exchange, 
gave  plaintiff  an  order  on  B.  for  $&. 
Defendant  refused  acceptance  of  the 
order,  being  unwilling  that  it  should 
be  applied  on  the  larger  note,  but 
gave  A.  a  yoke  of  oxen,  to  be  re- 
ceived in  satisfaction  of  the  order  and 
applied  on  the  smaller  note ;  A.  to 
give  notice  to  plaintiff,  and  if  he  dis- 
sented from  this  application  of  the 
$40,  A.  agreed  to  pay  defendant  for 
the  oxen.  A.  gave  plaintiff  notice. 
Held,  in  an  action  on  the  smaller 
note,  that  plaintiff's  answer  to  A.  on 
receiving  the  notice  should  have 
been  received  in  evidence ;  it  was 
part  of  the  ret  getUe,  Godfrey  ▼. 
Warner,  32 

%  Plaintiff  had  a  right  to  reserve  an 
option  on  which  note  he  would  ap  • 
ply  payment,  though  one  of  them 
was  not  yet  due.  And  his  receiving 
the  amount  of  the  order  on  B.  made 
no  difference ;  the  only  effect  of  such 
an  act  was  to  make  him  liable  to  A. 
for  money  had  and  received.        yi. 

3.  The  sale  of  the  oxen  to  A.  was  not 
payment  to  the  plaintiff  Independ- 
ently of  hia  assent  to  the  arrange- 
ment between  A.  and  defendant,  it 
was  ret  inter  aUoe  acta.  id, 

4.  In  an  action  on  a  promissory  note 
made  by  A.  &  Co.,  and  seeking 
to  charge  B.,  one  of  the  defendants, 
as  a  dormant  partner,  it  is  not  allow- 
able to  show  that,  at  tlie  formation 
of  the  firm  of  A.  &  Co.,  they  and  B. 
entered  into  a  conspiracy  to  defraud 
the  creditors  of  the  firm  for  the  pur- 
pose of  turning  the  avails  of  their 
business  into  the  hands  of  B.  Doug- 
hut  V.  Frame,  46 
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roll,  SO  as  to  enable  the  owner  to  recognize  it  at  once  from 
perusal  of  the  advertisement. 

The  publication  of  the  notice  once  a  week  for  the  six 
successive  weeks  was  all  that  is  required  by  the  statute. 
(Session  Laws  of  1834,  p.  307,  §  14) 

Where  certain  proceedings  are  authorized  by  statute,  in 
derogation  of  the  common  law,  by  which  the  title  to  real 
property  is  taken  from  the  owner  and  transfered  to  another, 
every  requisite  of  the  act  having  the  semblance  of  benefit 
to  the  former  must  be  strictly  complied  with.  All  these  tax 
sales  of  real  estate  stand  upon  the  footing  of  the  execution 
of  a  naked  power,  and  the  proceedings  preliminary  to  the 
consummation  of  the  sale  and  transfer  of  title  are  to  be 
judged  of  accordingly.  The  principle  has  been  so  firequently 
established  by  judicial  determination,  it  is  unnecessary  to 
do  more  than  refer  to  the  cases :  (6  Wheat.,  119 ;  4  ib.,  77 ; 
7  Cow.,  88;  7  Wend.,  148;  20  ib.,  249;  1  Hill,  130.) 

It  has  been  urged,  that  the  objection  taken  on.the  trial  to 
the  defect  in  the  proceedings  relied  on,  was  not  sufiSciently 
specific  to  be  available  according  to  the  practice  of  the 
court.  • 

The  objections,  as  taken,  were  that  the  lot  was  not  legally 
assessed  for  the  tax,  that  the  proceedings  to  authorize  the 
sale  were  not  in  conformity  with  the  statute  according  to 
the  evidence  as  it  stood,  and  therefore  the  lease  under  which 
the  plaintiff  claimed  not  warranted,  and  void. 

The  judge  decided  that  the  tax  was  leg&Uy  imposed,  that 
the  proceedings  were  regular,  and  directed  the  jury  to  find 
for  the  plaintiE  The  error  I  think  was  sufficiently  raised, 
and  affirmed  by  the  court,  to  enable  the  defendant  to  avail 
himself  of  it. 

New  trial  granted,  costs  abide  event. 
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Thb  Mayor,  &c.  of  Eochester  vs.  Eood. 

The  Session  Laws  of  1834,  ohap.  199,  i  8,  suM.  2,  empowered  the  oommon 
council  of  the  citj  of  Rochester  to  pass  bye-laws  and  ordinances  "  to  regu- 
late the  Tending  of  meats,  vegetables,"  &c.,  '*  and  to  prescribe  the  time  and 
place  of  selling  the  same,"  &c. ;  **  and  to  regulate  the  measuring,  weighing 
and  sale  of  coal,"  &c.,  *'  or  any  other  commodity  exposed  or  intended  to  be 
exposed  to  sale  in  the  said  city,"  &c.  Heldf  that  this  did  not  authorize  the 
passing  of  an  ordinance  impoting  a  fine  for  the  sale  of  putrid  provisions. 

The  subdivision  related  to  the  mode  of  vending  the  articles  there  enumerated. 

Error  to  the  Monroe  common  pleas.  The  suit  was  ori- 
ginally commenced  in  a  justice's  court,  where  the  plaintiffs 
declared  against  the  defendant  in  debt  for  penalty  of  $25 
for  a  violation  of  section  7,  chap.  4,  art.  1,  of  an  ordinance 
of  the  common  council  of  the  city  of  Rochester.  The  de- 
fendant pleaded  the  general  issue. 

The  ordinance  is  as  follows :  "  If  any  person  shall  expose 
for  sale  in  the  market  house  or  elsewhere  in  said  city,  any 
unwholesome,  stale,  emaciated,  blown,  stuffed,  tainted,  pu- 
trid or  measly  meat,  poultry  or  other  provisions,  such  person 
shall  forfeit  the  penalty  of  $25  for  each  offence,"  Ac. 

The  plaintiffs  proved  on  the  trial  a  sale  by  the  defendant 
within  the  limits  of  the  city  of  some  forty-nine  dozen  of  rot- 
ten eggs  for  fresh  ones  at  seven  cents  per  dozen,  knowing  at 
the  time  they  were  rotten ;  upon  which  evidence  the  jus- 
tice rendered  judgment  in  favor  of  plaintiffs  for  the  said 
penalty.  The  common  pleas  reversed  the  judgment  on  cer- 
tiorari. 

By  the  Court,  Nelson,  Oh.  J.  The  evidence  in  the  case 
doubtless  brings  it  within  the  offence  as  declared  by  the 
ordinance;  and  the  only  question  is,  whether  such  ordi- 
nance is  warranted  to  the  extent  enacted  by  the  common 
council,  under  the  powers  confered  by  the  charter. 

The  only  clause  that  can  be  relied  on  for  this  purpose  is 
found  in  the  2d  subdivision  of  §8  (Sess.  Laws  of  1834,  p. 
297),  and  is  as  follow^ :  ^'  to  regulate  the  vending  of  meats. 
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vegetables  and  fruits,  pickled  and  other  fish,  and  to  pre- 
scribe the  time  and  place  of  selling  the  same,  and  weighing 
and  selling  hay ;  and  to  regulate  the  measuring,  weighing 
and  sale  of  coal,  cordwood,  and  other  fuel,  lumber,  shingles, 
salt,  lime,  fish,  iron,  or  any  other  commodity  exposed  or  in- 
tended to  be  exposed  to  sale  in  the  said  city,*'  &c. 

There  is  no  pret'ence  for  saying  that  the  power  may  be 
derived  from  the  first  clause  of  the  subdivision,  as  that  is 
confined  to  the  sale  of  meats,  &c,  Ac,  used  in  the  strict  and 
popular  acceptation  of  the  term.  Nor  does  the  subsequent 
clause  apply,  as  thaty  obviously,  relates  to  the  mode  and 
manner  of  vending  the  articles  there  enumerated,  and  other 
commodities  usually  sold  by  weight  and  measure. 

The  powers  thus  conferred  upon  the  common  council  are, 
in  their  nature,  penal,  in  derogation  of  the  common  right  of 
the  citizen,  and,  upon  familiar  principles,  inust J)e  strictly, 
construed.  But,  even  without  the  aid  of  this  rule  of  con- 
struction, I  see  no  authority  for  the  ordinance  to  the  extent 
sought  to  be  enforced. 

The  common  pleas  were,  therefore,  right  in  reversing  the 
judgment  of  the  justice. 

Judgment  affirmed. 


Sage  vs.  Sherman  and  others. 

Where  a  party  detls  with  an  agent,  he  is  bonnd  to  inquire  into  the  agent'a 
aathoritj,  and  ia,  therefore,  presumed  to  be  cognizant  of  the  restrictions 
and  limitations  prescribed  therein.  And  where  the  authority  is  in  writing, 
the  party  dealmg  with  the  agent  should  call  for  such  instrument  and  exa- 
mine it  himself ;  if  he  neglect  to  do  so,  it  is  his  own  &ult,  and  any  failure 
on  the  part  of  the  agent  to  comply  with  the  conditions  therein  can  not  yary 
or  affect  the  liability  of  the  principals.  That  must  be  determined  by  con- 
sulting the  instrument,  or,  in  case  of  departure,  by  proof  of  subsequent 
ratification  with  full  knowledge. 

By  a  written  contract  between  defendants  (an  association  for  the  purchase  of 
lands)  and  their  agent  (Q.),  he  was  to  draw  on  one  of  them  (S.),  against  a 
fond  sp^ifioally  provided  by  defendants  for  that  purpose,  at  not  less  than 
ten  days'  sight,  for  the  purchase  money  of  such  lands  as  he  booight,  the 
title  to  which  was  to  be  taken  in  the  name  of  S.,  and  to  be  held  by  him  ii| 
trust  for  the  association.    Q.  made  a  purchase  of  lands  from  plsintiir  for 
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$7000,  paid  him  $3000  by  a  draft  on  S.,  and  gave  him  t^o  notes  for  the 
balance,  payable  in  one  and  two  years,  with  interest ;  these  notes  were  signed 

.  bjQ.,  *^aa  attorney  for '' S.  G. 'subsequently  notified  defendants  of  the 
transaction,  but  did  not  say  whether  he  bad  given  notes  or  drafts  for  the 
$4,000  due  plaintiff,  and  all  of  the  defendants,  except  one  who  was  not  pre- 
aen^t,  assented.  The  deed  from  plaintiff  had  been  taken  in  S.'s  name,  and 
transmitted  to  and  receiyed  by  him.  S.,  when  the  first  note  fell  due,  de- 
clined paying  it,  but  wrote  plaintiff  that  a  draft  at  four  or  six  months  would 
be  accepted,  if  the  amount  did  not  exceed  the  sum  (including  drafts  already 
paid)  for  which  the  agent  was  authorized  to'  draw.  G.  then  made  two  drafts 
on  S.  for  the  amount  of  the  two  notes,  and  S.  refused  to  accept  these  drafts. 
Plaintiff  then  sued  defendants  in  assumpsit  for  lands  sold  and  conveyed. 

Htid,  that  defendants,  having  paid  the  full  amount  of  the  agent's  drafts  for  all 
other  purchases  made  by  him,  have  already  advanced  payment  according 
to  the  terms  of  the  authority  given  to  him ;  and  that  plaintiff,  chargeable 
with  knowledge  of  such  authority,  and  having  in  the  first  p:ace  chosen  to 
take  the  agent's  individual  notes  for  the  balance  of  the  purchase  money, 
can  not  now  make  defendants  liable  for  such  balance,  when  it  is  seen  that 
the  doing  so  would  work  manifest  fraud  and  injustice  to  them. 

Hdd  aliOf  that  defendants  had  not  ratified  the  agent's  act  by  accepting  plaint- 
iff's deed,  and  by  assenting  to  the  credit  which  he  gave  them,  inasmuch  as 
the  nature  of  the  ])artioular  securities  given  by  the  agent  for  the  balance  of 
the  purchase  money  was  not  disclosed ;  and  also  because  one  of  the  defend- 
ants was  not  present  at  the  time  of  the  approval  of  the  transaction,  (a) 

The  agent's  annexing  to  his  name,  as  maker  of  the  notes,  the  words  "  attorney 
for  S.,"  did  not  vary  the  legal  character  of  the  transaction,  as  there  was  do 
authority  for  making  notes  in  the  name  of  S.;  tlie  addition  neither  bound 
him,  nor  made  them  any  less  the  individual  notes  of  the  agent  *,  (6)  and  the 
plaintiff,  being  chargeable  with  \  knowledge  of  the  extent  of  the  authority, 
must  be  taken  to  have  known  this  at  the  time. 

Assumpsit  for  lands  sold  and  conveyed.  The  case  turns 
upon  the  nature  of  the  authority  of  the  agent  (Greves),  who 
madiB  the  purchase,  and  gave  his  own  securities  for  the  ba- 
lance of  the  purchase  money. 

The  contract  between  him  and  the  defendants  (an  associa- 
tion), and  which  contains  the  power,  bears  date  the  4th  April, 
1836,  and  stipulated  that  they  should  provide  a  sum  of  mo- 
ney in  the  city  of  Albany,  not  to  exceed  $30,000,  to  meet 
drafts  to  be  drawn  by  him  from  time  to  time  upon  one  of 
them  (Sherman)  for  the  purchase  of  lands  in  any  of  the 

— . .^^^^ . . . .  _-■■■■-—-.,-■■,■  ,,.  -■  ■_...■  _...  ■_  -_  ^  ^       ^  -III! 

(rt)  In  Tkt  Farmer 9*  Loan  and  Trust  Company  v.  Walworth^  1  Comst.,  433, 
it  was  held  that  the  ratification  of  part  of  an  unauthorized  transaction  of  aa 
agent,  or  one  who  assumes  to  act  as  such,  is  a  confirmation  of  the  whole. 

(6)  See  Palmtt'  v.  Stevem,  1  Den.,  471. 
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western  states,  or  territories  of  Michigan  and  Wisconsini 
at  not  less  than  ten  days'  sight  The  purchases  were  to  be 
made  at  the  discretion  of  the  agent,  and  the  title  to  the  lands 
to  be  taken  in  the  name  of  Sberman  to  be  held  in  trust  for 
the  association.  The  sum  of  $30,000,  or  so  much  as  might 
be  invested,  to  remain  so  invested  for  five  yeais  unless  the 
property  be  sooner  disposed  of  by  the  consent  of  all  parties 
The  agent  on  receiving  his  authority  from  the  association 
was  to  sell  and  dispose  of  said  lands,  and  remit  the  proceeds 
to  the  said  Sherman,  to  be  divided  among  the  parties,  accord- 
ing to  their  respective  interests.  Three  quarters  of  the  net 
profits,  after  refunding  the  $30,000  and  interest,  to  be  divided 
between  the  parties  advancing  the  fund ;  and  the  remaining 
quarter  for  the  benefit  of  the  agent,  a^  a  remuneration  for 
his  time,  labor  and  expenses  in  purchasing  and  selling.  The 
agent  was  to  transmit  to  Sherman,  once  a  month,  a  full  ac- 
count of  all  purchases  made  by  him.  Each  party  to  the* 
agreement  was  to  bear  all  losses  that  might  be  sustained,  in 
proportion  to  their  respective  interests. 

The  agent,  on  being  released  by  the  plaintiff,  was  admitted 

as  a  witness,  and  proved  that  the  first  purchase  he  made 

under  the  arrangement  was  from  the  plaintiS^  for  which  he 

was  to  pay  $7000 ;  he  paid   $3000  down  by  a  draft  upon 

Sherman,  and  gave  notes  for  the  balance.    Two  notes  signed 

by  himself,  as  attorney  for  Sherman,  for  $2000  each,  payable 

one  and  two  years  with  interest,  bearing  date  May  14th, 

1836.    The  deed  was  taken  in  the  name  of  Sherman,  recorded 

in  Michigan,  and  before  the  close  of  the  year  forwarded  to 

him.    All  the  purchases  made  by  the  agent  under  the  agree* 

ment  were  made  in  tlie  same  week,  and  the  whole  amounted 

in  the  aggregate  to  the  sum  of  $10,630,  and  within  the  same 

period  he  drew  on  Sherman  to  the  amount  of  $11,000;  and 

in  the  latter  part  of  the  summer,  for  $515.79  more ;  total, 

$11,515.79.    He  also  received  in  the  course  of  the  summer, 

$1000  on  account  of  sales,  and  had  been  at  an  expense 

chargeable  to  the  defendants  to  the  amount  of  some  $260. 

He  further  stated,  that  he  made  a  visit  to  Albany  in  May 

or  first  of  June,  after  the  several  purchases,  and  gave  an 

account  of  them  to  all  the  defendants,  except  Orabam; 
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and  that  they  expressed  themselves  satisfied ;  that  he  men* 
tioned  at  the  same  time  the  credit  obtained  for  $4000  of  the 
purchase  money  going  to  the  plaintiff,  but  did  not  mention 
whether  he  had  given  his  notes  or  drafts  for  the  same. 

The  plaintiff  also  gave  in  evidence  a  letter  from  Sherman 
to  him,  dated  May  29,  1837,  in  which  he  acknowledged  one 
from  him  of  the  25th  inst.,  and  advised  him  that  Greves  had 
no  authority  to  make  notes  in  his  name,  or  in  the  name  of 
the  association,  and  declining  to  pay  the  first  note  then  due, 
but  stated  that  a  draft  at  four  or  six  months  would  be  ac- 
cepted, if  the  amount  did  not  exceed  the  sum  (including 
drafts  already  paid),  for  which  the  agent  was  authorized  to 
draw.  The  agent,  on  the  plaintiff's  communicating  to  him 
the  contents  of  this  letter,  drew  two  drafts  upon  Sherman 
for  sums,  each  corresponding  to  the  amount  of  the  notes, 
including  interest.  Due  proof  was  made  of  protest  of  said 
drafts  for  non-acceptance,  and  non-payment. 

When  the  testimony  closed,  the  counsel  for  the  defendants 
insisted  that  they  were  not  bound  in  the  way  and  manner 
claimed  by  the  plaintiff;  that  he  was  not  entitled  to  recover 
in  the  suit,  and  if  it  should  appear  that  Greves  had  become 
possessed  of  the  funds  of  the  defendants  within  the  purview 
of  the  agreement  to  an  amount  more  than  suiSScient  to  pay 
for  all  the  purchases  made  by  him,  exclusive  of  the  balance 
of  $4000  claimed  by  the  plaintiff,  they  were  entitled  to  a 
credit  for  the  excess,  and  to  apply  it,  as  far  as  it  would  go, 
against  that  demand. 

The  judge  refused  so  to  decide,  and  directed  a  verdict  for 
the  plaintiff'  $5809.51.  Verdict  accordingly,  and  defendants 
now  move  for  a  new  trial  on  a  bill  of  exceptions. 

By  the  Courty  Nelson,  Ch.  J.  The  plaintiff  having  dealt 
with  the  agent  of  the  defendants  was  bound  to  inquire  into 
the  authority  under  which  he  acted,  and  therefore  is  pre- 
sumed to  be  cognizant  of  the  restrictions  and  limitations 
therein  prescribed;  and  should  have  seen  to  it,  that  his 
dealings  were  kept  strictly  within  their  scope  and  limit. 
As  the  power  in  this  case  was  in  writing,  he  should  have 
called  for  that  instrument  and  examined  it  for  himself;  if 


* 
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he  has  neglected  to  do  so,  it  was  his  own  fault,  and  any 
failure  to  comply  with  the  conditions  therein,  for  this  reason, 
can  in  no  way  vary  or  affect  the  liability  of  the  principals. 
That  must  be  determined  by  consulting  the  instrument,  or 
in  case  of  a  departure,  by  proof  of  subsequent  ratification 
with  full  knowledge. 

It  is  clear,  therefore,  that  the  giving  of  the  two  notes  by 
Greves  for  the  balance  of  the  purchase  money,  imposed  no 
obligation  upon  the  defendants;  these  were  given  wholly 
without  authority,  and  imposed  liability  upon  no  one  but 
himself ;  he  stood  individually  responsible  to  the  plaintiff. 

Two  grounds  are  put  forth,  upon  either  of  which,  it  is  in- 
sisted, the  defendants  are  still  liable,  notwithstanding  this 
departure  from  the  authority, 

1.  That  they  have  accepted  a  conveyance  of  the  lands, 
and  must,  therefore,  be  regarded  as  having  ratified  the  pur- 
chase, in  the  way  and  upon  the  terms  it  was  made. 

There  is  no  doubt  this  act  precludes  them  from  disavow- 
ing the  purchase,  and  avoiding  the  payment  of  the  purchase 
money,  as  they  might  have  done,  if  they  had  refused  to  ac- 
cept the  conveyance.  But  fixing  an  original  liability  upon 
the  defendants,  alone,  can  not  help  the  plaintiff. 

The  material  and  controlling  question  in  the  case  is,  not 
whether  they  were  liable,  that  is  admitted ;  but  whether 
they  have  not  already  advanced  the  payment,  according  to 
the  terms  of  the  power  ?  I  think  they  have.  That  instru- 
ment shows  a  fund  provided  by  the  defendants  upon  which 
the  agent  was  to  draw  from  time  to  time  as  the  purchases 
were  made.  He  might  doubtless  have  drawn  directly  in 
favor  of  the  vendor  or  to  his  order,  and  have  made  the  pay- 
ments in  that  way ;  or  in  favor  of  himself,  and  with  these 
funds  made  the  necessary  advances  and  ultimate  payments, 
as  the  fulfillment  of  the  contracts  of  purchase  may  have  re- 
quired. 

The  power,  obviously,  contemplates  that  the  several  pay- 
ments should  be  made  in  one  or  the  other  of  these  modes, 
and  if  in  this  case  drafts  had  been  given  to  the  plaintiff  for 
the  balance  of  the  purchase  money  at  the  time  of  the  con- 
tract, there  can  be  no  doubt  of  the  obligation  of  the  defend- 
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ants  to  have  met  them.  Bnt  he  chose  to  take  the  individual 
notes  of  the  agent,  in  no  way  connected  with,  bat  wholly 
independent  of  his  authority,  and  this  known  to  him,  or  at 
least  he  is  chargeable  with  knowledge,  leaving  it  open  to 
the  former  to  draw  for  the  funds  that  must  become  neces- 
sary to  meet  them  at  maturity,  and  discharge  his  personal 
liability ;  and,  which  in  effect,  have  been  drawn  for,  and 
are  now,  for  aught  that  appears,  in  his  hands.  At  all  events, 
the  full  amount  has  been  advanced  to  him  on  drafts,  over 
and  above  all  other  purchases  that  have  been  made. 

After  this,  the  plaintiff  is  not  at  liberty  to  change  the 
form  and  shape  which  hfi  chose  to  give  to  the  provision  for 
securing  the  balance  of  the  purchase  money,  when  we  see 
that  such  change  would  work  manifest  fraud  and  injustice 
to  the  defendants. 

2.'  It  is  further  insisted  in  answer  to  the  objection  of  de- 
parture from  the  authority,  that  the  defendants  approved 
of  the  same  after  a  full  disclosure  by  the  agent  of  the  terms 
and  conditions  upon  which  it  was  made. 

One  answer  to  this  ground  is,  that  Graham,  one  of  the 
defendants,  was  not  present,  and  the  approval  of  all  of  them 
is  essential  to  maintain. the  action. 

But  the  more  decisive  answer  is,  that  the  nature  of  the 
particular  securities  given  by  the  agent  for  the  balance  of 
the  purchase  money  was  not  disclosed,  and  hence  there  could 
be  no  ratification  of  them.  They  were,  it  is  true,  advised 
that  the  purchase  had  been  made ;  that  time  had  been  givea 
for  payment  of  part  of  the  purchase  money ;  and  knew  that 
they  were  responsible  for  such  payment ;  so  they  might  well 
have  believed  without  this  information ;  as,  for  any  thing 
they  knew  or  were  advised  to  the  contrary,  at  the  time,  the 
purchase  had  been  made  in  pursuance  of  the  authority  given 
to  the  agent.  I  do  not  see  that  their  liability  is  thus  made 
any  stronger,  or  broader,  than  that  which  arose  out  of  the 
power,  or,  at  least,  resulted  from  the  acceptance  of  the  con- 
veyance of  the  lot  That  bound  them  to  provide  for  the 
ultimate  payment ;  but  which  we  insist  has  been  made  ac* 
cordingly,  by  furnishing  the  agent  who  gave  his  own  liability 
with  the  funds  to  meet  it.    As  we  have  already  stated,  this 
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seems  to  have  been  the  mode  contemplated  in  the  power, 
where,  instead  of  drafts  drawn  at  the  time,  in  favor  of  the 
party  dealing  with  the  agent,  he  chooses  to  take  the  personal 
secarity  of  the  latter,  leaving  him  to  provide  the  means  for 
discharging  the  obligation. 

It  is  trae,  the  agent  annexed  to  his  name,  as  maker  of  thd 
notes,  ^'attorney  for  Watts  Sherman,''  but  that  in  no  way 
changes  the  legal  character  of  the  transaction,  as  there  was 
no  pretence  of  authority  for  making  notes  in  his  name ;  the 
addition  neither  bound  him,  nor  made  them  less  the  indi- 
vidual notes  of  the  agent ;  and  the  plaintiff,  being  chargea- 
ble with  a  knowledge  of  the  extent  of  the  authority,  must 
be  taken  to  have  known  this  at  the  time. 

A  present  fund  having  been  raised  by  the  association,  and 
the  agent  authorized  to  draw  at  ten  days'  sight  for  payment 
of  all  purchases  made,  I  think  the  plain  intent  of  the  parties 
clearly  was  that  they  should  be  made  fof  cash.  There  is  no 
intimation  in  any  part  of  the  articles  of  association  of  a  de- 
sire that  any  credit  should  be  obtained ;  nor  is  there  any 
express  provision  authorizing  the  agent  to  purchase  on  such 
terms.  The  whole  scheme  seems  to  be  founded  upon  the 
contrary  idea :  else  why  provide  the  fund,  and  require  that  all 
the  payments  shoidd  be  made  by  drafts  to  be  drawn  directly 
upon  it  ?  Still,  I  admit,  as  there  is  no  express  restriction 
in  respect  to  the  length  of  time  for  which  the  drafts  might 
be  drawn,  doubtless  they  could  be  extended  beyond  the  ten 
days  specified,  and  still  fall  within  the  authority.  But,  even 
then,  the  mode  of  payment  by  drafts  was  a  material  provi- 
sion, and  would  operate  as  a  check  upon  the  agent,  as  the 
holder  would  in  the  usual  course  of  business,  and  for  his 
own  security,  be  interested  in  presenting  them  at  an  early 
day  for  acceptance.  For,  although  presentation  for  accept- 
ance might  not  be  essential  to  preserve  any  liability  created 
under  the  power,  it  would  still  be  a  step,  almost  of  course, 
for  more  abundant  caution. 


New  trial  granted,  costs  abide  event. 
20 
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E.  SicALL  and  Wife,  and  B.  Gbiswold  vs,  Benjamin  Crom- 
well, impPd  with  Jesse  Cromwell. 

To  show  the  jurifldictioii  of  a  sairogate  to  order  a  sale  of  the  lands  of  an  intes- 
tate, it  must  appear  that  an  acoonnt  of  the  personal  estate  and  debts  had 
been  presented  at  the  time  of  the  application  for  an  order  to  show  cause 
why  a  sale  should  not  be  made,  (a) 

Ejectment  for  part  of  a  lot  of  land  in  the  town  of  Herki- 
mer. The  plaintiffs,  R.  Griswold  and  Mary,  the  wife  of 
Small,  are  the  children  of  Joab  Griswold,  who  died  20th 
August,  1811,  seized  of  the  premises.  He  left  six  children 
at  his  decease,  two  of  whom  have  since  died  intestate,  and 
unmarried.  R.  Griswold,  one  of  plaintiffs,  was  born  22d 
December,  1800 ;  Mary,  the  wife  of  Small,  was  born  in 
February,  1809,  and  married  in  January,  1829. 

Defendant  proved,  1.  A  deed  from  M,  &  M.  Myers  to 
N.  Ethridge,  dated  August  24,  1815,  for  the  consideration 
of  $528.75,  reciting  at  full  length  an  order  of  the  surrogate 
of  Herkimer  county,  dated  May  25,  1812,  which  recites  a 
prior  order  for  publication,  and  notice  to  show  cause,  and 
directing  M.  &  M.  Myers,  executors,  to  sell  and  convey  so 
much  of  the  real  estate  of  J.  Griswold,  deceased,  as  should 
be  sufficient  to  pay  the  remaining  debts,  &c.,  which  deed 
con'^eyed  to  Ethridge  in  fee  the  premises  in  question.  2.  A 
deed  in  fee  from  N.  Ethridge  and  wife  to  Jesse  Cromwell, 
dated  December  31,  1828,  for  consideration  of  flOOO.  3.  A 
deed  from  Jesse  Cromwell  to  Truman  Cromwell,  dated  Feb- 
ruary, 1829,  for  like  consideration.  4.  A  lease  from  T. 
Cromwell  to  B.  Cromwell,  dated  February  12,  1842,  for  the 
natural  life  of  Jesse  Cromwell.  B.  Cromwell  was  in  posses* 
sion  at  the  commencement  of  this  suit,  October  22,  1842. 

It  was  admitted  that  Jesse  Cromwell  is  still  living,  and 
that  N.  Ethridge  took  possession  under  his  deed  and  occu- 

(a)  See  Bloom  r.  Burdick,  1  HiU,  130 ;  The  PtopU  y.  CorUu,  1  Sandf.,  228. 
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pied  down  till  he  conveyed  to  J.  Cromwell,  and  that  the  pos- 

fiession  has  been  held  nnder  this  title  ever  since. 
It  was  proved  that  no  papers  could,  after  diligent  search, 

be  fonnd  in  the  snrrogate's  office  respecting  the  proceedings 

for  sale  under  the  order  of  surrogate,  except  the  order  recited 

in  the  deed  to  N.  Ethridge. 

Upon  this  state  of  the  case,  the  plaintiffs  insisted  that  the 
deed  from  M.  ifM.  Myers  to  Ethridge  was  ineffectual  to 
convey  the  title  out  of  the  heirs ;  and  though  sufficient  upon 
which  to  gronnd  an  adverse  possession,  as  the  two  children 
who  are  plaintiffs  were  nnder  age  at  the  time,  the  statute 
did  not  begin  to  run  till  the  disability  was  removed ;  and 
that  the  twenty-five  years  had  not  elapsed  since  that  period. 

The  judge  ruled  accordingly,  and  verdict  passed  for  the 
plaintiffs.  Defendants  excepted,  and  now  move  for  a  new 
trial  on  a  bill  of  exceptions. 

By  the  Courts  Nelson,  Gh.  J.  The  failure  to  prove  that  an 
account  of  the  personal  estate  and  of  the  debts  of  the  intes- 
tate had  been  presented  to  the  surrogate  at  the  time  of  the 
application  for  the  order  to  show  cause  why  a  sale  of  the 
estate  should  not  be  made,  was  fatal  to  the  jurisdiction  of 
the  officer,  and  of  consequence  to  the  authority  of  M.  &  M« 
Myers  to  convey  to  Ethridge.  (15  Wend.,  449 ;  19  id.,  334 ; 
1  Hill,  130«)  And  the  suit  was  brought  within  time  after 
the  removal  of  the  disability  of  infancy  under  which  both 
the  plaintiffs  were  laboring  at  the  time  the  title  accrued. 
(1 R- L.,  1813,  p  186,§2.> 

New  trial  must  be  denied. 
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Mahon  vs.  The  Utioa  and  Schenectady  R.  R  Co. 

Plaintiff  sned  defendants)  a  railroad  oornxMO/,  for  erecthig  an  embankment 
near  plaintiff^s  house,  &o.,  whereby  plaintiff  was  damaged.  Defendants 
pleaded  that  they  were  authoxixed  by  their  act  of  incorporation  to  take  all 
the  rights  and  estate  of  a  certain  turnpike  company,  and  that  in  the  con- 
struction of  their  road  they  did  erect  an  embaxikment  along  and  upon  the 
land  before  then  owned  by  the  turnpike  company  and  now  belonging  to 
llie  defimdAUts,  and  built  their  road  thereon  in  ftont  of  plaintiff's  house, 
&c.,  without  doing  him  any  iftmecessary  damage.  The  charter  of  the  turn* 
pike  company  gave  it  only  the  right  to  occupy  and  maintain  the  line  of  the 
road  as  a  public  highway  or  turnpike.  Held,  on  demurrer  to  the  plea  that 
it  was  bad. 

]>sfendants'  charter  authorised  them  to  make  the  embankment  in  question, 
but  that  does  not  excuse  them  from  answering  for  such  consequential 
damages  as  may  arise  to  the  adjacent  owners  by  reason  of  such  erections 
upon  former  public  thoroughfares. 

Action  on  the  case.  The  first  count  set  out,  that  the 
plaintiff  was  lawfollj  possessed  of  a  dwelling  honse,  office, 
bam  and  carriage  house,  and  out  buildings,  garden,  Ac,  in  the 
town  and  county  of  Herkimer,  of  great  value,  Ac,  and  that 
being  so  possessed,  the  defendants  did  then  and  there  care- 
lessly, negligently  and  unskillfully  cause  to  be  constructed, 
and  continued  until  the  commencement  of  the  writ,  an  em- 
bankment of  the  height  of  five  feet,  in  front  of  and  near  to 
said  dwelling  house,  Ac;  by  means  whereof  the  said  plaintiff 
can  not  have  and  enjoy  the  free  and  unobstructed  passage 
unto  and  upon  the  lands  of  the  said  plaintiff,  and  to  and  from 
the  dwelling  house,  &c.,  and  is  deprived  of  the  use  of  his 
office ;  and  the  said  dwelling  house  by  means  thereof  is  fre- 
quently inundated  with  water  so  that  he  is  deprived  of  the 
use  of  his  cellar  and  basement  of  his  said  dwelling  house ; 
and  is  subjected  to  great  expense  and  trouble  in  getting  to 
and  from  his  said  dwelling  house,  lands,  &c. 

There  are  three  other  counts,  substantially  like  the  first. 

The  defendants,  among  other  defences,  plead  the  follow- 
ing :  That  by  an  act  of  the  legislature,  passed  29th  April, 
1833,  ineorporating  the  said  defendants  as  a  railroad  com- 
pany, they  were  authorized,  on  paying  to  the  Mohawk  Turn- 
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pike  Company  a  certain  sum,  to  take  and  possess  all  the 
rights,  privileges,  property  and  estate  of  said  company,  and 
to  use  and  enjoy  the  same ;  that  the  said  sum  was  duly  paid 
accordingly ;  and  that  in  the  construction  of  the  said  de- 
fendants' rail  road  it  became  necessary  to  make  their  grade 
and  lay  their  track  along,  upon  and  over  a  part  of  the  lands 
before  then  used  and  occupied  by  the  said  Mohawk  Turnpike 
Company ;  and  that  they  accordingly  did  erect,  make  and 
construct  an  embankment  for  the  grade  of  their  said  way 
along  and  upon  the  road  before  then  owned  and  used  by  the 
said  company  and  now  belonging  to  the  said  defendants,  and 
did  lay  down  upon  the  same  the  superstructure  of  their  said 
rail  road  along  and  upon  the  track  aforesaid  in  front  of  the 
lands  and  builcUngs  of  the  said  plaintiff  as  they  might  law- 
fully do,  without  doing  any  unnecessary  damage  to  the  said 
plaintiff,  &c. 

There  is  another  plea,  substantially  the  same. 

The  plaintiff  demurred,  and  defendants  joined  in  demurrer. 

By  the  Courts  Nelbon,  Ch.  J.  The  pleas  constitute  no 
answer  to  the  action.  The  purchase  of  the  Mohawk  Turn- 
pike Company  under  the  act  of  1838,  only  confered  upon 
the  defendants  authority  to  use  the  road  as  a  public  high- 
way, the  same  as  before  used  and  enjoyed  by  the  Turnpike 
Company.  It  vested  them  with  no  greater  powers  than 
were  possessed  by  the  company,  which  were  to  occupy  and 
maintcdn  the  line  of  the  road  as  a  public  highway  or  turn- 
pike.' This  is  the  only  authority  confered  upon  the  Mohawk 
Company  by  their  charter.  (Sess.  Laws  of  1800,  chap.  105.) 
They  possessed  no  authority  to  make  a  rail  road  along  the 
track  of  their  highway.  No  such  authority  is  given  by  their 
charter,  nor  did  they  enter  upon  and  take  possession  of  the 
lands  over  which  it  passes  for  that  purpose,  nor  were  the 
owners  of  the  laiid  paid  their  damages  with  a  view  to  any 
such  occupation  of  the  same.  They  were  paid  the  value  of 
their  lands  for  the  use  and  occupation  as  a  turnpike  road, 
and  nothing  more,  and  the  company  were  seized  and  pos- 
sessed of  the  same  for  no  other  purpose,  according  to  the 
true  construction  of  the  act  of  incorporation.  (§§4,  6.) 
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The  charter  of  the  defendants,  and  upon  which  they  must 
depend  for  their  justification,  empowers  them  to  maJie  the 
erections  in  question ;  and  being  the  owners  of  the  turnpike 
they  have  no  damages  to  pay  to  the  Mohawk  Company^ 
which,  otherwise,  they  would  have  been  bound  to  pay,  ac- 
cording to  the  case  of  the  Seneca  Road  Co*  v.  Auburn  and 
Rochester  R.  R.  Co.,  6  Hill,  170. 

But  this  does  not  excuse  them  from  answering  for  such 
consequential  damages  as  may  arise  to  the  adjacent  owners 
by  reason  of  such  erections  upon  former  public  thorough- 
fares, as  has  already  been  determined  in  the  case  of  Fletcher 
V.  The  Avbwm  and  Syracuse  R.  R  Co.,  25  Wend.,  462. 

Judgment  for  the  plaintiff  on  demurrer,  leave  to  amend 
on  usual  terms. 


Lawbon  vs.  Mbad. 

Jsk  order  to  give  aay  effect  to  a  oontraot  for  the  sale  of  land,  the  dwoiiptlon 
of  the  premifles  most  be  either  certain  of  itaelf,  or  capable  of  being  made 
so  bj  a  reference  to  something  extrinsic  the  contract.  Otherwise,  the  con- 
tract Is  Toid. 

Erbob  to  Albany  common  pleas.  The  action  was  assump- 
sit brought  in  justice's  court  by  Mead  against  Lawson,  for 
non-fulfillment  of  a  contract  for  the  purchase  of  land  to  his 
damage  of  $  100.  The  defendant  pleaded  the  general  issue. 
The  plaintiff  recovered  $100  damages  before  the  justice, 
and  the  defendant  appealed.  On  the  trial  in  the  common 
pleas,  the  plaintiff  gave  in  evidence  the  contract  as  follows : 

Articles  of  agreement  made  the  19  October,  1841,  between 
D.  Mead  of  the  town  of  Coeymans,  Albany  county,  and  J. 
Lawson  of  the  same  place,  witnesseth,  that  the  said  Mead 
hath  this  day  sold  a  certain  piece  of  land  situate  in  said 
town,  supposed  to  contain  about  608  acres,  commencing  at 
John  Mead's  line  at  a  stone  marked  J.  £.,  Jrom  thence  easterly 
to  Henry  Reifer^s  line,  and  said  Lawson  agrees  to  pay  the  said 
Head  in  consideration  therefor  $300  on  the  delivery  of  the 


NEW  YORK— 1848.  159 


Lawson  t.  Head. 


deed,  which  was  to  be  ready  for  delivery  in  30  days.  This 
was  signed  by  both  parties. 

The  plaintiff  then  offered  to  give  in  evidence  a  deed  which 
had  been  executed  and  tendered  to  the  defendant,  which 
was  objected  to  as  the  description  of  the  premises  did  not 
correspond  with  the  contract,  bat  which  was  admitted. 

The  description  is  as  follows :  beginning  at  a  stone  on 
the  ground  J.  L.,  and  corner  stone  between  John  Mead  and 
J.  Lawson,  from  thence  easterly  to  Henry  Keifer's  line,  thence 
north  along  the  said  line  till  it  intersects  a  lot  of  land  in 
the  possession  of  the  heirs  of  Levi  Blairdell ;  thence  west 
along  the  said  line  of  the  said  heirs  of  Levi  Blairdell,  and 
said  Lawson  till  it  intersects  a  lot  of  land  that  formerly  be* 
longed  to  John  Meeul,  and  some  time  last  summer  was  con- 
veyed to  the  said  Lawson ;  thence  along  the  line  of  the  said 
David  Mead  and  the  said  James  Lawson,  to  the  place  of 
beginning  the  corner  stone  marked  J.  L.,  supposed  to  con- 
tain 6  or  8  acres. 

The  defendant  refased  to  accept  the  deed.  Much  evidence 
was  given  in  respect  to  the  location  of  the  piece  of  land  on 
the  evidence  of  the  trial,  which  it  is  not  material  to  notice. 

After  the  plaintiff  restpd,  the  defendant  moved  for  a  non- 
suit on  the  grounds,  among  others,  that  the  contract  was 
void  for  uncertainty  in  the  description  of  the  land,  and  that 
the  deed  tendered  did  not  embrace  a  description  of  the 
land  in  the  contract ;  which  was  overruled. 

The  same  points  were  also  at  the  close  of  the  evidence 
raised,  and  overruled  by  the  judge  who  submjjled  to  the 
jury,  whether  the  description  in  the  contract,  '^th  the  ex- 
traneous evidence,  was  sufficiently  particular  and  definite  to 
be  located.     The  jury  found  for  plaintiff  $226. 

By  the  Court,  Nelson,  Ch.  J.  It  is  impossible  to  uphold 
this  judgment.  The  contract  is  void  for  uncertaiDty  in  the 
description  of  the  premises ;  a  location  must  depend  alto- 
gether upon  conjecture.  Nothing  but  the  starting  point 
^nd  one  line  are  given,  from  which  to  ascertain  the  bounda- 
ries, and  even  the  course  of  that  line  is  quite  indefinite. 

The  description  of  premises,  to  which  any  effect  can  be 
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given,  must  be  either  sufficiently  certain  of  itself,  or  capable 
of  being  mad^  so  by  a  reference  to  something  extrinsic  the 
contract.    (13  Johns.,  300.) 

Here  nothing  is  refered  to,  extrinsic,  by  which  to  define 
the  parcel ;  every  thing  is  blank  in  and  out  of  the  agreement. 
It  is  impossible  to  say  on  which  side  it- Jiies  of  the  line  given. 

That  the  parties  knew  the  localities  or  parcel  contracted 
for  is  nothing.  The  question  is,  have  they  sufficiently 
described  it  in  the  written  instrument,  which  is  alone  the 
only  competent  evidence  of  their  object  and  interest  in  the 
matter.  And  bringing  the  case  down  to  this  test,  it  is  im- 
possible to  entertain  a  doubt  about  it. 

Judgment  reversed.  Venire  de  novo  by  Albany  common 
pleas ;  costs  to  abide  event 


French  vs.  Mabquanb. 

Where  an  order  payable  in  goods  is  accepted  by  the  drawee,  he  has  a  right 
to  charge  for  the  goods  the  same  prices  which  he  is  in  the  haUt  of  charging 
to  good  oQstomers  in  their  ordijiarj  course  of  dealing. 

The  fact  that  th«  drawee  after  some  hesitation  offered  to  sell  an  article  a^  an 
under  price  to  the  bearer  of  such  an  order,  supposing  that  he  was  going  to 
pay  cash  down,  affords  no  test  of  the  fair  market  yalue,  or  of  the  price  to 
be  charged  when  the  article  is  gi^en  in  payment  of  an  order  payable  in 
goods  of  the  kind. 

Motion  to  set  aside  report  of  referee.  On  a  settlement 
of  accounts  2d  May,  1842,  between  the  parties,  the  plaintiff 
gave  to  defendant  the  following  receipt : 

^^  Received  of  F.  Marquand  his  orders  on  Messrs.  Tomp- 
kins &  Black,  for  one  hundred  dollars  in  goods ;  and  on  Mr. 
Frask  for  one  pair  of  boots,  being  in  full  of  all  demands  for 
drawing  and  services  for  himself  and  Southport  Church." 

The  two  orders  as  follows : 
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To  Messrs.  Thompkins  &  Black ; 

Pay  to  the  order  of  Mr.  French  the  vala«of  f  100  in  watch 
jewehry  or  household  farnishing  articles  (excepting  silver 
ware.)  F.  Mabquand. 

N.  Y.,  2d  May,  1842. 

Let  the  bearer  Mr.  French  have  one  pair  of  boots,  and 
charge  them  to  me»  F.  Mabquand. 

To  Mr.  Fbask.  2d  May  1842. 

The  first  order  was  presented  and  accepted,  but  the  parties 
differed  about  the  price  of  the  articles.  It  was  proved, 
however,  that  the  drawees  offered  to  pay  the  order  by  the 
delivery  of  articles  at  the  prices  ordinarily  charged  to  good 
customers.  The  holder  insisted  upon  receiving  a  particular 
watch,  at  some  $15  less  than  the  customary  price,  because 
the  drawees  had  offered  to  take  $100  casl\  down  for  the 
same,  after  some  hesitation,  when  they  supposed  the  bearer 
was  going  to  pay  cash  for  it. 

The  case  as  made  in  respect  to  the  second  order  was  still 
stronger  for  the  defendant,  and  was  given  up  by  the  counsel 
for  plaintiff.    The  referee  reported  in  favor  of  defendant. 

By  the  Court y  Nelson,  Gh.  J.  The  question  in  the  case 
is,  whether  the  order  given  to  the  plaintiff  was  accepted  by 
the  drawees,  and  payment  tendered  thereon  in  pursuance 
of  its  terms  and  legal  import. 

It  was  fairly  a  question  of  fact  upon  the  evidence,  and  I 
think,  rightly  decided  by  the  referee. 

The  drawees  ha^  a  right  ^o  turn  out  the  goods  at  the 
customary  or  market  prices,  such  prices  as  they  were  in  the 
habit  of  selling  the  same  article  for  to  good  customers  in 
their  ordinary  course  of  dealing. 

The  fact  of  the  dealers  occasionally  selling,  or  offering  to 
sell  an  article  under  price  for  cash  down,  when  straightened 
for  money,  affords  no  test  of  the  fair  market  value,  or  of  the 
price  to  be  charged  when  turned  over  in  satisfaction  of  an 
order  payable  in  goods  of  the  kind. 

Motion  to  set  aside  report  denied. 
21 
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Oabaetbon  vs.  Clabk  and  others,  CommisBioners  of  High- 
ways of  &c. 

The  commiflslonen  of  higliwajB  ha^e  power  to  aUer%  public  highway  without 
the  intervention  of  a  Jury. 

It  is  only  in  case  of  laying  out  a  new  road  through  improved  lands,  or  of  discon- 
tinuing an  old  one,  that  the  intervention  of  the  jury  to  examine  and  certify 
to  the  neceesity  and  propriety  of  the  measure  is  made  a  pre-requisite.  Ptr 
Neloov,  Ch.  J. 

Certiorari  to  the  commissioners  of  highways  of  the  town 
of  Southf4eldy  Richmond  county.  From  the  return  it  ap- 
peared that  on  the  17th  of  June,  1843,  the  commissioners 
made  an  order  laying  out  and  opening  a  highway  in  said 
town,  by  altering  and  discontinuing  parts  of  an  old  road 
known  as  the  "  Finger  Board  Road."  The  location  of  the 
old  road  was  departed  from  by  the  altered  route,  for  the 
purpose  of  shortening  the  distance  to  another  highway  into 
which  both  the  old  and  new  roads  led. 

JV\  Hill^  Jr,,  on  behalf  of  the  relator,  now  moved  that  the 
order  be  vacated  on  the  ground  that  the  necessity  for  laying 
out  the  new  road  had  not  been  certified  by  a  jury. 

P.  Cogger f  contra. 

By  the  Courts  Nelson,  Ch.  J.  The  only  question  in  the 
case  is,  whether  the  commissioners  of  highways  have  power 
to  alter  a  public  highway  without  the  intervention  of  a  jury. 

The  general  act  is  made  applicable  to  the  county  of  Rich- 
mond by  an  act  passed  in  1833  (Session  Laws,  chap.  97,  §  2), 
and  a  reference  to  a  very  few  provisions  will  show  that  the 
certificate  of  the  jury  is  not  required  to  authorize  the  action 
of  the  commissioners  in  the  case  mentioned.  (1  R.  S.,  501, 
§1,  subd.  2;  514,  §§58,  59.) 

It  is  only  in  cases  of  laying  out  a  new  road  through  im- 
proved lands  (1 R.  S.,  514,  §§  61,62),  or  the  discontinuing  an 
old  one  (§81),  that  the  intervention  of  the  jury  to  examine 
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and  certify  to  the  necessity  or  propriety  of  the  measure,  is 
made  a  pre-requisite. 

I  think  the  case  as  presented  should  be  regarded  as  simply 
a  convenient  alteration  of  a  road,  and  then  the  power  of  the 
commissioners  seems  clear  upon  the  sections  above  refered 
to. 

Proceedii^  affirmed. 


Lee  and  others  vs.  Salteb  and  others. 

The  master  of  a  yeaael  on  Lake  Erie  received  for  tnmsportation  a  qnantitx  of 
goods  from  a  forwarding  honse  at  BuflUlo,  on  which  the  forwarders  had 
paid  back  freight  tad  ohaigee.  The  bills  of  lading  directed  the  master  to 
deliver  the  goods  to  the  consignees  npon  paying  such  charges  as  were 
noted  at  the  foot  of  the  bill,  and  the  bill  retained  by  him  also  directed  him  to 
collect  them  of  the  consignees :  Heid^  that  proof  of  a  general  custom,  which, 
in  such  oases,  gave  the  forwarders  a  lien  on  the  goods  for  their  advances, 
and  imposed  on  the  carriers  receiving  them  the  duty  of  enforcing  such  lien 
for  the  benefit  of  the  forwarders,  was  admissible  in  explanation  of  the  con- 
tract of  the  master. 

Where,  in  such  case,  the  master  delivered  the  goods  without  payment  of  the 
charges,  htldj  that  the  owners  were  liable  to  the  forwarders. 

It  is  no  defence  to  such  action,  that  the  goods  were  damaged  on  the  voyage,  by 
the  act  of  God,  to  an  amount  exceeding  that  of  the  lien,  provided  they  were 
still  of  sufficient  value  to  satisfy  it. 

Where,  on  a  shipment  of  goods  by  J.  8.  &  Co.,  two  bills  of  lading  were  signed 
by  the  master,  the  one  of  which  contained  the  name  of  J.  8.  k  Co.,  and  the 
other,  by  a  mistake  of  the  clerk  who  wrote  it,  the  name  of  R.  8.  k  Co.,  as 
shippers,  the  correct  bill  being  retained  by  the  master ;  HeU,  that  J.  8.  k 
Co.  could  maintain  an  action  on  the  bill  against  the  owners  of  the  vessel, 
and  explain  the  mistake  by  parol  evidence. 

An  error  from  the  Recorder's  court  of  the  city  of  Buffalo. 
The  action  was  assumpsit  brought  in  the  court  below  by 
the  defendants  in  error,  who  were  warehousemen  and 
forwarding  merchants  at  Buffalo,  doing  business  under  the 
firm  name  of  J.  Salter  &  Co.  It  appeared  on  the  trial  that 
on  the  10th  of  August,  1839,  the  plaintiffs  below  shipped  on 
board  the  Osceola,. a  vessel  belonging  to  the  defendants 
and  of  which  one  Billings  was  master,  a  quantity  of  goods 
consigned  to  a  house  in  Michigan  City,  Indiana.     The 
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plaintiffs  had  paid  the  river  and  canal  charges  on  theee 
goods  and  were  by  the  course  of  trade  entitled  to  the  pos- 
session of  them  nntil  such  charges  were  repaid.  Two  bills 
of  lading  were  signed  by  the  master  of  the  Osceola,  but  in 
the  one  delivered  to  the  plaintiffs  the  name  of  Riee^  Salter 
4r  Co.  J  was  by  a  mistake  of  the  clerk  inserted  as  shippers, 
this  firm  having  been  dissolved  and  that  of  J.  Salter  &  Co. 
formed  a  few  weeks  before.  The  bill  of  lading  ret-ained  by 
the  master  was  correct,  containing  the  name  of  the  latter 
house.  Both  bills  contained  directions  to  the  master  to  de- 
liver the  goods  to  the  consignees,  &c.,  upon  paying  the  freight 
and  charges  as  noted  bdow,  which,  as  stated  at  the  foot  of  the 
bills,  were  $208.62 ;  and  the  bill  in  the  possession  of  the 
master  also  contained  directions  to  him  to  collect  charges 
of  the  consignees. 

The  plaintiffs  tLen  offered  to  prove  a  custom  ever  since  the 
commencement  of  the  forwarding  business  at  Buffalo,  for 
masters  of  vessels  on  the  lakes  to  receive  goods  from  ware- 
heusemen  and  forwarders  on  which  they  claimed  a  lien  for 
back  freight  and  other  charges  paid  by  them,  and  to  give 
bills  of  lading  to  carry  sach  goods  to  the  place  of  destination, 
deliver  them  to  the  consignees  named,  collect  the  charges 
claimed  by  the  shippers  and  return  the  eame  to  them ;  that, 
according  to  the  regular  course  of  business,  the  master 
would  not  deliver  the  goods  without  collecting  such  charges, 
when  there  were  written  directions  on  the  bill ;  and  that 
this  service  was  performed  without  any  other  compensation 
to  the  masters  or  ship  owners  than  the  giving  of  the  busi- 
ness to  their  vessels.  This  offer  was  objected  to  by  the  de- 
fendants, but  the  court  received  the  evidence  which  fully 
proved  the  custom  in  all  cases  except  where  the  forwarders 
had  agencies  at  the  ports  of  destination.  Exception  was 
taken  by  the  defendants  to  this  decision  of  the  court.  The 
plaintiffs  then  proved  that  when  the  goods  arrived  at  their 
place  of  destination,  the  agent  of  the  consignee  refused  to 
pay  the  charges  upon  them,  alleging  that  they  had  been 
damaged  on  the  voyage,  and  that  thereupon  the  master  de- 
livered them  without  payment. 

The  plaintiffs  having  then  rested,  the  defendants  moved 
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for  a  nonsuit  which  the  court  refused.  Exception.  The 
defendants  then  offered  to  prove  that  the  goods  had  been 
damaged  in  the  course  of  the  voyage,  by  the  act  of  Ood,  to 
an  amount  exceeding  the  plaintiffs'  lien.  This  evidence  was 
objected  to  and  excluded,  and  the  defendants  again  excepted. 
The  jury  under  the  charge  of  the  court  found  a  verdict 
for  the  plaintiff,  and  the  defendants,  having  made  a  bill  of 
exceptions,  bring  error. 

W.  H,  QrteMy  for  the  plaintiffs  in  error. 

M.  FiUmar€f  for  the  defendants  in  error. 

By  the  Courts  Nblson,  Gh.  J.  1.  The  proof  of  usage,  in 
this  case,  which  was  full  and  to  the  point,  settles  the  ques* 
tion  as  to  the  liability  of  the  defendants.  They  are  to  be 
deemed  well  acquainted  with  the  usual  course  of  the  trade 
and  business  in  which  their  vessel  was  engaged ;  and  bound . 
to  conform  to  all  the  duties  and  obligations  imposed  thereby, 
unless  otherwise  specially  provided  for.  The  master  should 
not  have  delivered  the  cargo  to  the  consignee,  and  thus  dis* 
charged  the  lien  for  the  back  freight  and  charges,  until  these 
had  been  first  satisfied.  This  duty  the  course  of  trade  as 
proved  imposed  upon  him,  and,  through  him,  upon  the  own- 
ers, as  effectually  as  if  it  had  been  expressly  stipulated  for 
in  the  bill  of  lading.  {Cooper  v.  Ca$iej  19  Wend.,  386,  and 
cases ;  Dawson  v.  Kittle^  4  Hill,  107.) 

The  case  of  Kemp  v.  Cougktryy  11  Johna,  107,  is  very 
analogous  to  the  one  in  hand,  as  respects  the  point  in  ques- 
tion. 

There  the  vessel  was  employed  in  the  transportation  of 
goods  between  the  cities  of  Albany  and  New  York ;  and, 
according  to  the  course  of  trade,  it  was  the  business  of  the 
master  to  sell  the  cargo,  if  required,  and  bring  back  the 
money  to  the  owners  without  any  comm'ission  or  compensa- 
tion, except  the  ordinary  freight. 

Part  of  the  proceeds  in  this  case  had  been  stolen  from  the 
cabin  of  the  vessel,  and  the  question  was,  whether  a  suit 
could  be  sustained  against  the  owners. 
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Tho  court  held  it  might,  as  the  sale  of  the  goods,  and  re- 
turn of  the  proceeds,  were  a  part  of  the  duty  attached  to  the 
employment  and  arising  out  of  the  usual  and  ordinary  course 
^  of  the  business,  where  no  special  instructions  were  given. 

Here,  according  to  the  course  of  the  business,  the  master 
virtually  takes  an  assignment  of  the  lien  on  the  goods,  which 
the  forwarder  has  for  his  advancesf  for  the  purpose  of  col- 
lecting the  same  of  the  consignee,  and  engages  to  perform 
the  service  as  part  of  his  duty  attached  to  the  employment, 
and  as  an  inducement  to  letting  him  have  the  freight. 

2.  The  defendants  offered  to  prove  that  the  goods  were 
damaged  in  the  course  of  the  voyage,  by  the  act  of  Ood,  to 
an  amount  exceeding  the  claim  of  the  plaintiffs,  which  was 
rejected  as  irrelevant  and  immaterial. 

It  is  difficult  to  perceive  what  bearing  the  fact,  if  proved, 
could  have  upon  the  case.  For,  granting  that  the  carriers* 
are  not  responsible  for  the  loss,  as  happening  from  inevita- 
ble accident,  it  is  not  pretended  but  that  the  goods  were  still 
abundant  security  for  the  charges,  which  is  all  that  could 
be  important,  so  far  as  the  rights  or  interests  of  the  defend- 
ants are  concerned.  If  they  could  have  shown  that  the 
value  of  the  goods  had  fallen,  by  reason  of  the  accident,  be- 
low the  amount  of  the  lien,  the  proof  might  have  been  ma- 
terial as  to  the  amount  of  the  recovery.  But  no  such  offer 
was  made,  or  fact  pretended. 

3.  It  is  supposed,  that  the  suit  should  have  been  brought 
in  the  name  of  the  persons  composing  the  firm  of  Rice, 
Salters  &  Co.,  as  the  bill  of  lading  delivered  to  the  forward- 
ers mentioned  the  goods  as  shipped  by  this  house.  It  is 
conceded  that  the  goods  were,  in  fact,  shipped  by  the  plaint- 
iffs ;  and  that  the  house  of  Bice,  Salters  &  Co.,  which  was 
the  old  firm  that  had  just  been  dissolved,  was  inserted  by 
mistake.  It  also  appears,  that  the  bill  of  lading  retained  by 
the  master  was  correct,  and  described  the  goods  as  shipped 
by  the  plaintiffs'  firm.  Taking  the  two  bills  together,  it  is 
left  equivocal  which  house  in  fact  shipped  the  goods ;  and 
it  seems  to  me,  under  the  circumstances,  it  was  proper  to 
let  in  oral  proof  for  the  purpose  of  explaining  the  ambiguity 
and  ascertaining  the  truth  of  the  case. 
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The  case  of  Ganete  et  al.  ▼.  Handler/^  4  6.  &  Cr.,  684,  goes 
further  than  is  necessary  here.  There  the  firm  was  allowed 
to  sustain  an  action  upon  a  guaranty  addressed  to  one  of  the 
members,  by  name,  on  showing  that  it  was  given  for  the 
benefit  of  all.  The  firm,  in  fact,  advanced  the  money,  to 
secure  the  paj'ment  of  which  the  guaranty  was  given.  See 
also  Davenport  v.  BackstroWy  1  Gar^  &  Pay.,  89,  and  Willis  v. 
Barretty  2  Stark.,  29. 

Judgment  affirmed. 


Chandler  vs.  Bunn. 


A.  gave  B.  a  chattel  mortgage  in  which  both  parties  were  described  as  of  the 
town  of  Mexico,  Oswego  county.  The  mortgage  was  assigned  to  plaintiff 
and  filed  in  the  clerk's  office  of  the  town  of  Oswego.  Held,  in  trover  by 
the  plaintiif  against  a  sheriff  who  had  levied  on  the  article  mortgaged  nnder 
an  execution  against  the  mortgagor,  that  the  recital  in  the  mortgage  did  not 
estop  plaintiff  from  showing,  as  against  Judgment  creditors,  that  the  mort- 
gagor in  point  of  Ikct  resided  in  the  town  of  Oswego  at  the  time  of  the  exe- 
cution of  the  mortgage.  (<t) 

This  was  an  action  of  trover  for  a  canal  boat.   The  plaintiff 
claimed  title  throngh  a  mortgage  dated  22d  September,  1841, 
made  by  R  S.  Dickinson  to  James  A.  Baker,  both,  as  de* 
i  scribed  in  the  instrument,  of  the  toton  of  Mexico ^  Oswego 

county.    It  was  given  to  secure  the  payment  of  $536,  in 
I  instalments,  for  work  and  labor  done,  &c.,  in  building  the 

j  boat  upon  which  the  mortgage  was  given,  and  was  assigned 

I  to  the  plaintiff  October  1, 1841,  and  iSled  in  the  clerk's  office 

j  of  the  town  of  Oswego,  the  4th  of  same  month.    The  mort- 

gagor was  to  continue  in  possession  until  default  in  payment. 
k  The  defendant  was  sheriff  of  Montgomery  county,  ^nd  levied 

on  the  boat  by  virtue  of  an  execution  in  favor  of  Shaw  & 
Herrington  against  R.  S.  Dickinson,  the  mortgagor. 

(a)  In  trespass  for  personal  property,  the  defendant  claimed  nnder  a  chattel 
mortgage  which  had  been  filed  in  a  town  clerk^s  oflice,  but  there  was  no  eri- 
dence  as  to  the  residence  of  the  mortgagor  when  it  was  executed.  The  mort- 
gage was  held  void  against  the  plaintiff,  a  sulwequent  purchaser  on  execution 
of  the  same  property,  for  want  of  proof  that  it  was  filed  in  the  proper  clerk's 
ofiBlce.   Smith  y.  Jtnks^  1  Deu.,  480. 
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The  plaintiff  offered  to  prove  that  R.  S.  Dickinson,  in  point 
of  fact,  resided  in  the  town  of  Oswego  at  the  time  of  the 
execution  of  the  mortgage,  which  proof,  on  being  objected 
to,  was  excluded  by  the  judge  on  the  ground  that  the  plaintiff 
was  estopped  by  the  recital  in  the  mortgage  as  against  the 
judgment  creditor,  and  he  held  the  security  void  for  the 
reason  it  was  not  filed  in  the  proper  office.  Yordict  for  de- 
fenclant,  and  the  plaintiff  moves  for  a  new  trial  on  a  bill  of 
exceptions. 

By  the  Court,  Nelson,  Oh.  J.  The  statute  requires  the 
mortgage  to  be  filed  in  the  town  where  the  mortgagor  re- 
sides at  the  time  of  the  execution.  (2  B.  S.  136,  §  10«)  The 
fact  of  the  place  of  residence  controls  the  place  of  filings 
not  the  recital  of  it  in  the  instrument;  that  seems  to  be 
of  no  importance,  and  might  for  the  matter  of  the  security 
be  omitted  altogether.  The  learned  judge,  therefore,  gave 
too  much  consideration  to  the  circumstance ;  especially  in 
holding  that  the  plaintiff  was  estopped  from  showing  the 
truth,  against  the  recital.  It  certainly  did  not  work  a  tech- 
nical estoppel  upon  him  under  any  rule  of  evidence ;  in  order 
to  this,  generally  speaking,  it  must  be  mutual,  and  bind  both 
parties.  Now  there  is  no  pretence  for  saying  the  judgment 
creditors  would  be  estopped,  if  material  to  their  rights,  from 
showing  the  truth  on  the  triaL 

Besides,  it  is  not  the  recital  of  the  mortgagee,  but  of  the 
mortgagor,  as  he  is  the  only  party  executing  the  instrument. 

In  any  view  of  the  case,  it  seems  to  me  the  learned  judge 
erred,  and  that  a  new  trial  should  be  granted. 

New  trial  granted. 
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Bltdenbubgh  vs.  Cabpbnteb  and  others. 

In  a  snit  on  *  bond  given  for  the  discliuge  of  goods  *tUo1ied,  pursuant  to  2 
B.  S.,  12,  f  55,  et  aeq.,  the  plea  of  nil  debet  is  bad.  The  debt,  as  security 
for  whinh  the  bond  was  giyen,  is  not  the  foandation  of  the  aetion ;  it  is 
brought  on  the  specialty  itself,  and  is  like  an  action  upon  any  other  bond 
conditioned  to  pay  the  note  or  obligation  of  a  third  person,  (a) 

Debt  on  bond.  The  declaration  recites  the  institution  of 
proceedings  tinder  the  absconding,  concealed  and  non-resi- 
dent debtors'  act  in  behalf  of  one  C.  Van  Cleaf  against  one 
P.  V.  A.  Cortelyeu ;  the  issuing  of  the  attachment,  publica- 
tion of  the  usual  notice,  Ac;  also,  that  one  W.  S.  Sears  be- 
came an  attaching  creditor  by  filing  an  affidavit  and  petition 
with  the  officer  issuing  the  attachment  in  pursuance  of  the 
statute ;  and  subsequently  one  Richard  P.  Blydenburgh,  the 
latter  claiming  that  the  said  Cortelyeu,  the  non-resident 
debtor,  was  justly  indebted  to  him  in  the  sum  of  1671.50  ; 
that  afterwards  the  said  Cortelyeu  appeared  before  the  officer 
issuing  the  attachment,  and  applied  for  a  discharge  of  the 
property  from  the  same,  whereupon  the  defendants  made 
their  bond  in  the  penal  sum  of  $2^00,  conditioned  as  follows; 
after  reciting  the  proceedings  on  the  attachment,  and  speci- 
fying the  several  amounts  claimed  by  the  three  attaching 
creditors,  it  was  provided  that  if  the  said  obligors  should 
pay  to  each  of  them  (the  obligees)  the  amount  justly  due 
and  owing  by  the  said  Cortelyeu,  at  the  time  they  became 
attaching  creditors  on  account  of  any  debt  so  claimed  and 
sworn  to,  with  the  interest  thereon ;  and  also  in  the  event 
of  its  appearing  that  any  sum  of  money  was  due  to  the  said 
attaching  creditor,  pay  to  the  said  creditors  the  costs  and 
disbursements  incurred  in  obtaing  such  attachment,  and  the 
proceedings  thereon,  then  the  said  bond  was  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue.  It  was  then 
avered  that  the  plaintiff  was  one  of  the  attaching  creditors 
in  the  recital  of  the  said  bond,  and  that  a  large  sum,  to  wit, 

(a)  See  Oakley  v.  Jspintoallf  4  Comst.,  513. 
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the  sum  of  $671,509  was  justly  due  and  owing  to  him' by  the 
said  Cortelyeu  at  the  time  he  became  an  attaching  creditor, 
on  account  of  the  debt  claimed  and  sworn  to,  and  that  the 
same  had  not  been  paid,  &c.,  and  that  the  whole  remains 
still  due,  &c.;  whereby  the  bond  has  become  forfeited  and 
an  action  hath  accrued,  &c. 

To  this  declaration  each  defendant  put  in  separately  the 
plea  of  nil  debet.    The  plaintiff  demurred.    Joinder. 

By  the  Courts  Nelson,  Gh.  J.  The  statute  regulating  the 
proceedings  against  absconding,  concealed  and  non-resident 
debtors,  provides  that  the  debtor  may  be  discharged  from 
the  same  on  giving  a  bond  to  the  creditors  prosecuting  the 
attachment  in  the  penal  sum  double  the  amount  of  the  debts 
sworn  to,  with  sureties  to  be  approved  by  the  officer,  con- 
ditioned that  they  will  pay  to  each  attaching  creditor  the 
amount  justly  due  and  owing  by  such  debtor  at  the  time  he 
became  an  attaching  creditor  on  account  of  any  debt  so 
claimed  and  sworn  to,  with  interest  thereon.  (2  B.  S.,  127, 
§65.) 

Every  such  bond  shall  be  held  for  the  common  benefit  of  all 
the  attaching  creditors,  and  may  be  prosecuted  at  any  time 
within  six  months  after  its  date,  and  not  afterwards,  by  them 
jointly,  or  by  any  one  of  them  separately  in  respect  to  his 
separate  demand ;  and  in  every  such  action  the  prosecuting 
creditor  shall  establish  his  demand  in  the  same  manner  as 
in  an  action  against  the  debtor.  (§  58.) 

It  is  supposed  by  the  counsel  for  the  defendants,  that  the 
bond  in  this  case  is  only  inducement  to  the  auction,  and  that 
the  debt  for  which  it  is  given  as  security,  on  the  lien  under 
the  attachment  proceedings  being  discharged,  is  the  founda- 
tion of  it,  and  hence  that  nil  debet  is  the  appropriate  plea. 

But  upon  looking  at  the  cases  upon  which  this  rule  of 
pleading  is  founded,  it  appears  to  me  impossible  to  hold, 
without  overturning  them,  that  the  action  here  is  founded 
upon  the  debt  of  Blydenburgh,  and  not  upon  the  bond.  It 
is  like  an  action  upon  any  other  bond  conditioned  to  pay 
the  note  or  obligation  of  a  third  person.  The  remedy  is 
upon  the  specialty,  and  upon  that  alone.    Unless  the  rcco- 
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very  is  founded  upon  that,  there  can  be  no  recovery  in  the 
case,  for  it  is  only  by  virtue  of  this  obligation  that  the  de- 
fendants are  at  all  liable. 

They  have  obligated  themselves  to  pay  the  debt,  provided 
it  is  established  by  proof  on  the  trial  that  it  was  due  and 
owing  at  the  time  th^  plaintiff  became  an  attaching  creditor. 
This  being  shown,  the  condition  is  broken,  and  a  recovery 
follows.  The  mere  circnmstance  that  extrinsic  facts  must 
be  avered  and  proved  in  order  to  make  out  a  breach  will 
not  help  the  defendants.  When  the  deed  is  the  foundation 
of  the  action,  although  extrinsic  facts  are  mixed  with  it, 
the  defendant  must,  notwithstanding,  plead  non  est  factum, 
and  nil  debet  is  bad.  (1  Chitty's  PL,  478.) 

The  case  of  Gates  v.  Wheder,  in  this  court  (2  Hill,  232), 
was  a  much  stronger  case  for  the  defendant,  where  this  plea 
was  condemned  after  a  full  review  of  all  the  cases.  So  was 
the  case  of  Warren  v.  Consett  (2  Ld.  Ray.,  1500),  refered  to 
in  that  c€kse.  Indeed,  the  only  exception  to  the  rule,  that 
the  defendant  must  plead  non  est  factum  where  the  plaintiff 
declares  on  the  deed,  seems  to  be  debt  for  rent  by  indenture, 
and  there  he  need  not  count  upon  it  at  all,  and  ^ill  recover. 

For  these  reasons  the  plaintiff  is  entitled  to  judgment^ 
leave  to  defendants  to  amend  without  costs. 


Judgment  accordingly. 


Bbothebson  and  others  vs.  Jones. 

Although  the  presumption,  arising  from  lapse  of  time,  of  payment  on  a  con- 
trast and  of  a  deed  having  been  aooordingly  given  is,  strictly  speaking,  a 
question  for  the  Jury,  yet  where  the  weight  of  evidence  is  so  decisive  that, 
had  the  Jury  found  a^nst  it,  a  new  trial  would  have  been  granted,  the 
Judge  at  trial  loay  direct  the  Jury  to  presume  that  the  deed  had  been  given. 

Ejectment  for  lot  of  land,  B.,  in  lot  No.  1  in  great  lot  5  in 
5th  allotment  of  Eayderson's  patent.  The  plaintiffs  are  the 
heirs  of  Peter  R.  Kissane,  and  claimed  to  recover  through 
him.     There  was  no  question  made  as  to  his  title ;  he  died  in 
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June,  1799>  leaving  a  widow  and  two  daughters,  Catherine, 
the  mother  of  some  of  the  plaintiffs,  and  Esther,  the  mother 
of  the  others.    They  are  both  dead. 

Noah  Taylor  went  into  possession  of  lot  B.,  the  premises 
in  question,  under  a  contract  of  purchase  from  Palmer  as 
agent  of  Kissane,  dated  6th  January,  1790.  The  lot  con- 
tained 87^  acres,  and  was  sold  at  26  shillings  per  acre,  in  €dl 
je  113. 13s:  £3  paid  down,  and  jS34.8s  to  be  paid  1st  May  then 
next ;  Taylor  was  then  to  receive  a  deed  and  give  back  a 
bond  and  mortgage  for  balance,  j£75.17s.  This  contract  was 
read  from  a  book  kept  by  the  agent  and  which  was  signed 
by  Taylor ;  the  book  contained,  under  date  of  December  6, 
1790,  a  credit  of  jM,  and  of  September,  1791,  a  credit  of 
^16. 

In  January,  1800,  Taylor  called  on  the  widow,  and  claimed 
that  he  was  entitled  to  a  deed.  Mrs.  Kissane  told  him  there 
was  no  one  authorized  to  give  a  deed,  but  that  there  would 
be  soon.  He  said  he  was  ready  to  comply  with  the  contract 
if  he  could  get  a  title ;  and  it  was  not  pretended  by  her,  but 
that  he  had,  and  was  entitled  to  the  deed.  Jones,  the  de- 
fendant, succeeded  to  the  possession  and  occupation  of  the 
lot  soon  after  this,'and  has  occupied  and  improved  it  ever 
since.  There  are  large  and  valuable  erections  upon  the  pre- 
mises, built  by  him,  some  of  them  forty  years  ago. 

It  appeared  that  by  an  act  of  the  legislature,  passed  8th 
April,  1800,  the  real  estate  of  which  P.  R.  Kissane  died  seized 
was  vested  in  the  widow  and  his  two  brothers,  in  trust  to 
sell,  &c.,  to  support  and  educate  the  children,  and  that  the 
same  was  repealed  in  1806. 

Peter  B.  Kissane  owned  several  other  lots  in  the  fifth  allot- 
ment, and  there  was  evidence  of  a  purchase  by  the  defend- 
ant of  one  of  them  from  the  trustees  at  $7  per  acre  ;  that 
the  widow  had  signed  the  deed,  but  the  two  other  trustees 
had  refused,  whereupon  the  defendant  declined  paying  fur- 
ther. These  facts  appeared  from  conversations  between 
him  and  the  widow  and  the  father  of  some  of  the  heirs, 
which  had  occurred  from  1802  to  1808,  and  once  in  1825. 

When  the  plaintiff  rested,  the  counsel  for  defendant  moved 
for  a  nonsuit  on  the  grounds,  1.  That  a  deed  should  be  pre- 


■ 


NEW  YORK— 1843.  173 


Brotheison  ▼.  Jones. 


STimed ;  2.  That  plaintiffs  had  not  made  out  a  prima  facie 
right  to  recover,  and  3.  Adverse  possession.  Which  motion 
was  granted,  and  plaintiffs  now  move  on  a  bill  of  exceptions 
for  a  new  trial. 

By  the  Courty  Nelson,  CL  J.  This  suit  was  commenced 
in  July  term,  1840,  and  from  the  year  1800  down  to  the 
commencement,  there  is  no  proof  of  any  claim  or  demand 
upon  the  defendant  for  the  balance  of  the  purchase  money, 
said  to  be  due  upon  the  contract  of  purchase  at  that  date— 
an  interval  of  some  forty  years — during  all  which  time,  it  is 
not  denied  that  he  was  abundantly  able  to  pay  it.  The  con- 
versations detailed  in  the  case  by  which  it  was  sought  to 
prove  an  eulmission  of  non-payment  during  this  period  of 
time,  clearly  refer  to  a  different  purchase,  and  have  no  bear- 
ing upon  the  premises  in  question,  except  it  is  somewhat 
remarkable  that  while  the  widow  and  her  son-in-law,  Mr. 
Brotherson,  made  application  for  money  several  times  in 
respect  to  this  other  purchase,  nothing  was  ever  claimed  as 
remaining  due  upon  the  one  in  question. 

It  seems  to  me  the  presumption  of  payment  and  convey- 
ance in  pursuance  of  the  contract  is  inevitable ;  and  although, 
strictly,  the  inference  is  one  to  be  drawn  by  the  jury,  yet 
where  the  weight  of  the  proof  is  so  decisive  as  in  this  case; 
that  if  the  jury  had  found  against  it  we  should  have  felt 
bound  to  grant  a  new  trial,  such  a  disposition  as  was  made 
at  the  circuit  may  be  upheld. 

New  trial  denied. 
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TiBBBTB  VS.  AtEB. 

It  tB^  no  defenoe  to  an  action  on  a  promissory  note  bj  defendant,  given  as  part 
consideration  for  a  oonvejanoe  of  lands  bj  the  payee  with  full  coTenanta 
of  title,  that  two  mortgages  had  been  previonsly  given  of  the  same  premises 
by  parties  other  than  the  grantor  in  the  oonveyance  to  the  defendant,  it  not 
appearing  that  they  had  any  title  to  the  premises,  or  that  defendant  had 
been  disturbed  by  means  of  foredoanre,  or  otherwise  by  means  of  such 
mortgages. 

But  where  the  maker  of  a  note,  given  as  part  consideration  for  a  conveyance 
of  land  with  full  covenants,  has  been  evicted  from  the  whole  ofthe  premises 
so  convened,  the  covenants  in  the  conveyance  do  not  of  themselves  consti- 
tute a  sui&cient  consideration  to  uphold  the  note. 

The  case  of  Frisbee  v.  HoffhagUj  11  Johns.,  50,  should  be  taken  subject  to  the 
correction  mentioned  in  Talmadgt  v.  (ValliSf  25  Wend.,  116,  and  in  Bat' 
terman  v.  Pieretf  3  Hill,  176.  But  the  principle  of  that  case  is  admitted  to 
be  sound,  and  was  affirmed  in  Vibbtrd  v.  Johnson,  19  Johns.,  77,  and  Cote 
V.  HaU,  24  Wend.,  102. 

When  a  partial,  and  when  a  total  lailure  of  consideration  has  occurred,  and 
the  respective  liabilities  consequent  thereon,  considered  by  Nblson,  Ch.  J. 

Tms  was  an  action  of  assumpsit  by  endorsee  against  maker 
of  a  no^e  for  $4,125,  dated  July  29,  1835,  and  negotiated 
after  maturity.  The  defendant  pleaded  the  general  issue, 
and  set  up  as  a  defence  on  the  trial  failure  of  consideration. 

The  note  was  turned  out  by  Eastman,  the  payee,  to  plaintiff 
as  collateral  security  for  some  $1,200,  and  had  been  given 
by  the  defendant  to  Eastman  on  a  purchase  of  lands  in 
Maine. 

For  the  purpose  of  showing  failure  of  consideration  tho 
defendant  proved,  1.  A  deed  with  full  covenants  from  S.  L.' 
Mitchell  and  B.  Kieth  to  him  for  an  undivided  one  fourth 
of  the  north  halves  of  township  numbers  one  and  two  in  the 
4th  range  west  of  Bingham's  Kennebee  purchase  in  the  state 
of  Maine.  Dated  26th  September,  1836 ;  consideration, 
$33,000.  2.  An  instrument  executed  under  seal  by  seven 
persons  including  the  payee  of  the  note  (Eastman)  of  even 
date  with  the  above  deed,  and  by  which,  after  reciting  that 
they  had  purchased  the  Eustis  township  of  S.  L.  Mitchell 
and  R.  Kieth  (the  grantors  in  the  above  deed),  a6d  had  sold 
one  quarter  of  it  to  Eobert  Ayer  (the  defendant)  for  which 


NEW-YORK— 1843.  175 


Tibbeta  y.  Ayear. 


he  bad  paid  $33,000 ;  that  Mitchell  and  Kieth,  at  their  re- 
quest,  had  given  a  deed  directly  to  Ayer  for  his  said  quarter 
undivided,  and  that  one  quarter  of  said  township  was  free 
of  mortgages  or  other  incumbrances,  they  covenanted  and 
agreed  to  and  with  said  Ayer  that  he  should  have  and  be 
entitled  to  the  said  quarter  so  unincumbered ;  and  they  war- 
ranted the  same  to  be  free  and  clear  of  all  mortgages  .and 
incumbrances  whatsoever.    To  this  instrument  was  annexed 
another  under  seal  of  the  defendant,  dated  24th  October, 
1835,  by  which  he  agreed  to  except  certain  parcels  of  land 
specified,  out  of  the  foregoing  covenant  and  warranty.    3.  A 
mortgage  from  Oliver  Pierce,  Geo.  Pierce,  Haskell  Pierce 
and  Otis  Carter  to  Joseph  Clark,  D.  Adams  and  C.  L.  Eustis, 
dated  24th  May,  1833,  for  $16,000,  on  one  half  of  the  north 
half  of  township  No.  one  of  the  4th  range,  lying  west  of 
Bingham's  Kennebee  purchase,  &c*    4.  Another  mortgage 
from  same  to  same,  dated  26th  June,  1833,  for  $16,000,  on 
one  half  part  of  the  north  half  ef  township  No.  two  in  the 
4th  range,  &c.,  and  which  recited  that  it  is  given  to  secure 
the  same  notes  as  the  one  above,  dated  24th  May.    These 
two  mortgages,  it  was  admitted,  were  in  the  same  form,  and 
contained  the  same  words  of  conveyance,  and  the  same 
covenants  as  the  following  mortgage  from  Mitchell  and  Kieth 
to  Bradbury  and  others.    6.  Mortgage  from  Mitchell  and 
Kieth  to  Bradbury,  Appleton,  A.  &  D.  Hall,  and  J.  &  A. 
Conant,  for  $15,675,  on  one  moiety  or  half  part  of  the  fol- 
lowing tracts,  &c,,  to  wit,  one  half  part,  in  common  and  un- 
divided, of  the  north  half  of  township  No.  one  of  the  4th 
range,  <fec.,  which  are  the  same  premises  before  granted  by 
D.  Adams,  J.  Clark  and  C.  L.  Eustis  to  Bradbury  and  others 
on  the  24th  May,  1833.    Also,  one  moiety  or  half  part,  in 
common  and  undivided,  of  the  northerly  half  of  township 
No.  two  in  the  4th  range,  &c.    It  was  proved  that  this  mort- 
gage belonged  to  one  Ames,  who  some  years  before  the  trial, 
default  having  been  made  in  payment,  entered  upon  and  took 
possession  of  the  premises,  and  then  held  them  by  virtue  of 
said  mortgage. 

The  testimony  here  closed,  and  the  judge  charged,  that 
the  defendant  had  not  established  a  defence  to  the  note ; 
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that,  admitting  all  the  facts  which  the  evidence  of  the  de- 
fendant tended  to  prove,  they  were  inadmiesible  under  the 
general  issue,  as  in*  law  they  made  out  only  a  partial  failure 
of  consideration ;  that  if  the  defendant  had  been  evicted 
from  the  whole  of  the  lands,  for  a  part  of  the  purchase  mo* 
ney  of  which  said  note  was  given,  yet  the  covenants  in  the 
deed  and  special  instruments  given  in  evidence,  warranting 
the  title  of  the  land,  were  a  sufficient  consideration  to  up- 
hold the- note,  there  being  an  absence  of  an  allegation  of 
fraud. 

A  verdict  was  taken  for  $6,062.19,  amount  of  said  note, 
subject  to  the  opinion  of  this  court  on  the  questions  above 
decided.  * 

By  the  Court j  NsiiSON,  Ch.  J.  1.  There  being  no  notice, 
under  the  general  issue,  of  the  ground  or  nature  of  the  de- 
fence relied  on,  nothing  short  of  proof  of  a  total  failure  of 
consideration  of  the  note  was  admissible  upon  the  pleadings. 
{The  People  v.  JSTiagara  Common  Pleas j  12  Wend.,  246.) 

The  trial,  as  appears,  proceeded  upon  this  view  of  the 
law,  and  judging  from  the  ground  upon  which  the  cause 
was  finally  disposed  of  at  the  circuit,  it  would  seem  to  have 
been  assumed  that  a  total  failure  had  been  established  by 
the  proof;  but  after  the  most  critical  examination  of  the 
testimony  I  have  been  unable  to  discover  in  what  way  that 
fact  was  made  out. 

The  defence  set  up  was  substantially  that  the  note  was 
given  by  the  defendant  for  the  purchase  money  of  certain 
lands  in  the  state  of  Maine,  to  which  the  title  had  failed ; 
and,  in  order  to  establish  the  fact,  a  deed  was  given  in  evi- 
dence from  Mitchell  and  Kieth  to  defendant  for  an  undivided 
fourth  fart  of  the  north  halves  of  township  Jfos.  1  and  2  in  the 
4th  range,  kc.^  in  part  payment  for  which  it  is  assumed  the 
note  was  given.  This  deed  contained  full  covenants  for 
quiet  enjoyment,  against  incumbrances,  &c.,  and  was  made 
at  the  instance  and  for  the  benefit  of  the  person  or  persons 
to  whom  the  note  was  given. 

The  defendant  then  undertook  to  prove  failure  of  the  title, 
or  what  amounted  to  the  same  thing,  that  he  had  been  law- 
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fully  dispossessed  by  means  of  prior  incumbrances  upon  the 
tract ;  and  for  this  purpose  he  introduced  two  mortgages, 
of  a  date  prior  to  his  deed,  from  Oliver  Pierce  and  others  to. 
Joseph  Clark  and  others  for  $16,000  each,  both  intended 
however  to  secure  but  one  sum  of  $16,000,  covering  one  half 
of-tht  north  half  of  toumship  Ms.  1  and  2. 

I  will  not  stop  to  inquire  whether  the  premises  thus 
covered  by  these  two  mortgages  are  identical  with,  or  were 
embraced  within  the  description  of  those  contained  in  the 
deed,  because  there  is  not  a  particle  of  proof  to  show  that  the 
mortgagors  had  any  right  or  title  to  the  land.  Nor  is  there 
any  proof  or  pretence  that  the  defendant  has  been  disturbed 
by  foreclosure  or  otherwise  by  means  of  these  incumbrances. 
The  case  of  Lattin  v.  Vail  (17  Wend.,  188)  is  decisive,  that 
these  can  not  be  relied  on  to  make  out  the  defence. 

The  defendant  also  introduced  a  mortgage  from  Mitchell 
and  Kieth  (the  grantors  of  defendant)  to  J.  Bradbury  and 
others,  of  prior  date  to  the  deed,  for  $16,675,  covering  an 
undivided  hcJf  part  of  the  north  half  of  township  Jfos,  1  and 
2,  and  proved  that  one  Ames  was  the  owner  of  the  same,  and 
had  entered  and  taken  possession  of  the  mortgaged  premises 
about  a  year  before  the  trial,  after  default  of  payments,  and 
continued  to  hold  the  same. 

Now  the  deed  from  M.  and  K.  to  the  defendant,  it  will  be 

seen,  covers  only  an  undivided  fourth  part  of  the  north  halves 

of  JS^'os.  1  and  2— the  mortgage,  an  undivided  half  party  and 

we  are  left  altogether  to  conjecture  whether  the  two  parcels 

are  identical,  that  is,  to  the  extent  of  the  lesser  one.    The 

mortgaged  premises  may  be  taken  out  of  the  north  half  of 

the  two  lots  without  necessarily  interfering  with  the  undi* 

vided  quarter  conveyed  to .  the  defendant.    We  have  seen 

from  the  collateral  covenants  of  Eastman  (the  payee  of 

the  note)  hud  others  which  were  given  to  secure  the  title, 

that  all  parties  at  the  time  understood  and  intended  that  the 

parcel  conveyed  should  be  taken  out  of  the  unincumbered 

portion.     That  instrument  recites  that  one  quarter  of  the 

township  was  free  and  unincumbered,  and  covenants  that 

Ayer  shall  be  entitled  to  that  quarter. 

The  defendant  held  the  affirmative  of  the  issue)  and  was 

23 
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bound  to  make  out  clear  and  satisfactory  proof  of  the  failure 
of  jconsideration,  since  he  has  fully  admitted  it  by  the  ex- 
ecution of  the  note.  Courts  ought  not  readily  to  listen  to 
evidence  tending  to  impeach  the  validity  and  credit  of  com- 
mercial paper,  which  enters  so  extensively  into  the  business 
operations  of  the  country,  and  especially  should  they  hesitate 
to  give  force  and  effect  to  evidence  impeaching  the  consid- 
eration, when,  after  all,  it  may  be  doubtful  if  it  has  not  been 
fully  realized  according  to  the  intent  and  understanding  of 
the  parties. 

As  the  case  must  go  down  to  another  trial  for  an  error  we 
shall  presently  notice,  an  opportunity  will  be  afforded  the 
defendant  to  clear  up  the  difficulties  suggested,  if  in  point 
of  fact  the  mortgage  embraces  the  parcel  conveyed  to  him 
by  the  deed. 

II.  It  will  be  seen  that  the  ground,  upon  which  the  learned 
judge  finally  placed  the  case  before  the  jury,  assumed, 
1.  That  the  prior  mortgage  of  M.  and  K.  embraced  the  same 
premises  which  they  subsequently  conveyed  to  the  defend- 
*  ant.  2.  That  the  note  was  given  in  part  consideration  of 
the  purchase  money ;  and  3.  That  the  entry  upon  the  pre- 
mises, and  holding  possession  of  the  same  by  the  mort- 
gagee or  assignee  after  default  of  payments,  constituted  an 
eviction  or  expulsion,  which  amounts  to  a  breach  of  the  co- 
venants of  warranty ;  and  then  charged  that  all  this  proved 
only  a  partial  failure  of  consideration,  and  was  therefore  inad- 
missible, and  ineffectual  if  admitted  under  the  general  issue  ; 
that  the  covenants  of  warranty  in  the  deed,  and  collateral 
instrument  accompanying  the  same,  were  a  sufficient  con- 
sideration to  uphold  the  note,  there  being  no  fraud  in  the  case. 

We  have  already  seen  from  the  case  of  Lattin  v.  Vail^  that 
the  fact  of  the  existence  of  incumbrances,  and  the  covenant 
against  them  will  not  alone  help  the  defendant  in  the  way 
of  making  out  a  failure  of  consideration ;  and  whether  pro- 
per and  sufficient  proof  was  given  of  an  eviction  or  expulsion 
of  the  defendant  from  the  premises  to  enable  him  to  avail 
himself  of  the  covenants  of  warranty  and  quiet  enjoyment, 
is  a  question  that  was  not  argued  and  upon  which  Ave  ex- 
press no  opinion.    The  proof  was  assumed  to  be  sufficient 
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by  the  learned  judge  in  his  disposition  of  the  cause,  and  our 
inquiry  is  into  the  correctness  of  the  ruling  conceding  the 
assumption  to  have  been  well  founded.  Whether  so  or  not, 
where  persons  other  than  the  grantor  himself  disturb  the 
possession,  or  whether  in  such  a  case  an  eviction  by  due  pro- 
cess of  law  is  not  essential,  are  questions  upon  which  differ- 
ent opinions  have  been  entertained  and  expressed.  {Lansing 
V.  Van  MstynBy  2  Wend.,  563  (n.);  Wdb  v.  Mexander^  7  id., 
281 ;  Hamilton  v.  Cutis  et  al,y  ExWs,  4  Mass.,  349 ;  Stone  y* 
Hookery  9  Cow.,  154;  2  Johns.,  4;  4T.  K.,  617,  680;  25 
Wend.,  446 ;  Piatt  on  Cov.,  327,  8.) 

The  court  decided  that  although  the  defendant  had  been 
evicted  from  the  whole  of  the  premises  in  part  consideration 
for  which  the  note  was  given,  still  the  covenants  in  the  deed, 
and  in  the  special  instrument  accompanying  the  same,  war- 
ranting the  title,  constituted  in  and  of  themselves  a  sufficient 
consideration  to  uphold  the  note. 

I  attach  no  particular  weight  to  the  instrument  accom- 
panying the  deed,  as  it  amounts  to  nothing  more  than  an 
enlargement  of  the  covenants  therein,  with  the  additional 
security  of  other  names  to  respond  in  case  of  a  breach.  The 
whole,  taken  together,  are  but  covenants,  general  and  spe- 
cial, warranting  the  title  as  conveyed.  And  then  the  cases 
of  Frisbee  v.  Hoffnagle  (11  Johns.,  50),  and  of  Rice  v.  Goddard 
(14  Pick.,  293),  are  directly  in  point  to  show  that  in  a  suit 
to  recover  the  purchase  money  after  an  eviction  of  the 
grantee,  the  usual  covenants  of  warranty  in  the  deed  afford 
no  answer  to  the  defence  of  failure  of  consideration.  The 
former  case  should  be  taken  subject  to  the  correction  men- 
tioned in  Talmadge  v.  Wallis  (25  Wend.,  116)  and  Batterman 
V.  Pierce  (3  Hill,  176),  but  the  principle  is  admitted  to  be 
sound,  and  was  affirmed  in  the  cases  of  Vibbard  v.  Johnson 
(1^  Johns.,  77)  and  Case  v.  Hall  (24  Wend.,  102). 

The  covenants  of  warranty,  though  highly  beneficial  to 
the  vendee  by  way  of  indemnity  in  case  of  failure  of  title, 
are  not,  strictly  and  legally  speaking,  a  part  of  the  thing 
purchased  and  to  be  enjoyed  as  the  equivalent  for  the  con- 
sideration money.  (  The  object  or  moving  cause  of  payment 
of  this,  or  for  entering  into  an  obligation  for  payment^ig 
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the  enjoyment  of  the  land  itself.  Hence,  on  failure  of  the 
title,  dispossession  of  the  land  and  consequent  termination 
of  such  enjoyment,  tlie  right  immediately  accrues  to  a  return 
of  the  money.  The  equivalent  for  the  same  is  gone,  and  the 
vendee  is  entitled  therefore  to  be  restored  to  his  condition 
before  the  sale. 

I  admit  if  any  benefits  are  still  legally  enjoyed,  or  have 
been  derived  from  the  enjoyment  of  the  premises  over  and 
above  what  was  contemplated  by  the  contract  of  sale  as  the 
equivalent  for  the  purchase  money,  it  can  not  be  said  that 
the  whole  consideration  has  failed.  For  instance,  if,  not- 
withstanding the  failure  of  the  title,  the  vendee  continues 
undisturbed  in  his  possession,  or  if  he  has  enjoyed  the  rents 
and  profits  of  the  estate  for  a  period  beyond  which  he  would 
be  bound  to  refund,  by  way  of  mesne  profits,  to  the  real 
owner  who  has  evicted  him,  it  would  not  be  in  his  power  to 
say  that  the  whole  had  failed.  For,  in  the  first  case,  he  still 
enjoys  the  use  of  the  premises,  and  in  the  second,  he  has  had 
the  benefit  of  the  enjoyment  of  them  for  a  time  beyond 
which  he  is  bound  to  account  to  the  owner. 

More  fully  to  illustrate  the  position ;  suppose  A  purchases 
an  estate  of  B  for  which  he  agrees  to  pay  $1000,  and  gives 
him  his  notes  accordingly.  He  enjoys  the  estate  for  twenty 
years,  and  is  evicted  by  C ;  the  latter  can  only  recover  mesne 
profits  for  six  years  back,  leaving  fourteen  years  clear  enjoy- 
ment. Suppose  then  a  suit  brought  upon  the  notes  by  A, 
can  it  be  maintained,  that  the  Whole  consideration  has 
failed  ?  It  appears  to  me  not.  The  fourteen  years'  enjoy- 
ment constituted  part  of  it  and  should  be  taken  into  the 
account  in  adjusting  the  demand,  and  this  may  be  done 
under  our  rule  permitting  the  defendant  to  recoup  for  all 
damages  he  has  sustained  by  reason  of  the  failure  of  title, 
eviction,  Ac,  on  giving  proper  notice  of  the  defence.  {Bat- 
terman  v.  Pierce^  3  Hill,  172.) 

But  suppose  A  paid  the  purchase  money  down.  Then 
there  would  have  occurred  a  total  failure  of  the  considera- 
tion, and  in  an  action  on  the  covenant  of  Avarranty,  the 
recovery  would  be  the  consideration  money  and  interest  for 
sis  yearS)  as  an  equivalent  for  the  mesne  profits  for  the  same 
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period.  All  beyond  this  would  be  balanced  by  the  enjoy- 
ment  of  the  land  on  one  side  and  oi  the  interest  of  the  pur- 
chase money  on  the  other.  And  upon  this  view  it  seems  to 
me,  that  where  an  action  is  brought  to  recover  the  consid- 
eration money,  and  the  defendant  shows  an  eviction  and 
liability  for  mesne  profits  to  the  extent  of  the  interest  due 
upon  the  demand,  it  may  well  be  said  the  consideration  has 
totally  failed ;  the  defendant  has  neither  enjoyed,  nor  doea 
he  possess  any  part  of  the  thing  for  which  the  security  was 
given.  He  has  been  deprived  of  the  whole  by  the  failure 
of  the  title,  eviction  and  liability  for  the  mesne  profits.  The 
paper  is  nudum  pactum,  and  stands  on  the  same  footing  as 
if  it  had  been  given  without  value. 

If  the  plaintiff  were  in  such  case  allowed  to  recover,  the 
defendant  would  be  entitled  the  next  moment  to  recall  it 
back,  for  the  reason  that  the  whole  consideration  had  failed 
for  which  he  had  entered  into  the  obligation. 

I  am  of  opinion,  therefore,  that  there,  should  be  a  new 
trial,  costs  to  abide  the  event. 

New  trial  granted. 


Abnot  vs.  Beadlb. 


A  Judgment  was  not  a  lien  upon  the  interest  of  the  cestui  qne  trust  in  laadf 
under  the  22 Car.  I,  (1  R.  L.,  75,)  as  it  only  authorized  the  sheriff  **  to  make 
and  deliver  execution  of  all  such  lands  as  anj  other  person  is  seised  or  pos- 
sessed to  the  use  of,  or  in  trust  for,  him  against  whom  execution  is  sued/' 
&c.,  **  at  tke  time  of  cxemttfon  f«ei2.''  So  tliat  at  law,  while  the  judgment 
bound  the  legal  estate  of  a  party  from  the  time  it  was  docketed,  it  onljr 
affected  his  trust  property  at  the  time  of  execution  sued  out. 

Plaintiff,  on  the  26th  Septemher,  1836,  pnrohased  lands  sold  under  execntion 
on  a  judgment  docketed  the  6th  of  August)  1827,  against  V.  and  others. 
Defendant  proved  that  Y.  and  other  persons  interested  in  the  premises  had 
executed  a  conveyance  of  them  to  D.  on  the  23d  July,  1827,  and  that  D. 
snhsequently  refused  to  take  the  premises  and,  by  the  direction  of  Y.  and 
to  pay  a  debt  due  by  Y.  to  B.,  conveyed  them  in  September,  1827  to  ^. 
Htld,  assuming  the  title  to  have  passed  from  Y.  to  D.  and  a  good  considera- 
tion between  Y.  and  B.,  that  the  circuit  judge  was  wrong  in  charging  as  fol- 
lows :  that  though  the  deed  from  Y.  to  D.  was  in  fact  delivered  before  the 
jodgment,  still  if  Y.  afterwards  re-purohsMd  the  premiaes  tad  paid  thA  ooa* 
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sideration  monej,  a  trust  resulted  in  his  favor,  which  was  subject  to  be  sold 
on  execution ;  and  that  a  title  would  pass  under  a  sale  to  the  purchaser, 
notwithstanding  D.  had  before  conrejed  to  B.  at  V.'s  request. 

If  there  waa  no  consideration  between  V.  and  B.,  and  the  latter  is  to  be  re- 
garded as  a  mere  trustee  for  the  former,  or  if  the  deed  to  B.  was  in  fraud  and 
hinderance  of  creditors,  then  such  an  interest  resulted  to  V.  as  might  have 
been  seized  and  sold  on  execution,  within  the  statute.  Per  Nelbok,  Ch.  J., 
citing  authorities. 

A  sheriff's  deed,  given  in  pursuance  of  the  certificate  of  sale,  is  not  invalidated 
bj  the  fact  that  the  buyer  has  not  paid  the  purchase  monej. 

The  law  relating  to  partiton  and  estoppel,  considered  bj  Nblsok,  Ch.  J. 

Ejecthbnt  for  a  lot  in  the  village  of  Elmira.  *  The  plaintiff 
gave  in  evidence  a  judgment  in  favor  of  L  J.  &  C.  V.  S. 
Rosevelt  against  Yail,  Knapp  &  Swan  for  $776.25,  docketed 
6th  August,  1827.  The  judgment  was  on  a  note  given  27th 
May,  1826.  The  premises  in  question  were  sold  upon  this 
judgment  to  Arnot,  the  plaintiff,  on  the  26th  September, 
1836,  for  $100;  certificate  given,  and  deed  in  pursuanco 
thereof,  14th  March,  1838.  Yail,  one  of  the  defendants  in 
the  judgment,  was  in  possession  of  the  lot  at  the  time  of  the 
rendition  of  the  judgment,  and  had  erected  a  building  thereon 
the  preceding  year.  The  plaintiff  had  paid  the  sheriff 's  fees 
on  thd  execution,  but  not  the  purchase  money.  Here  plaintiff 
rested. 

The  defendant  gave  in  evidence,  1st,  a  deed  of  the  pre- 
mises from  Yail  and  wife,  and  Smith  and  wife  to  Dudly  for 
consideration,  as  expressed,  of  $^ ;  dated  23d  July,  1827, 
and  duly  acknowledged  on  26th  same  month ;  recorded  28th 
March,  1828.  2d,  a  deed  from  Dudly  and  wife  to  S.  Benja- 
min, dated  September,  1827 ;  consideration,  as  expressed, 
$500 ;  acknowledged  27th  September  of  same  year,  and  re- 
corded 28th  March,  1828.    Defendant  rested. 

The  plaintiff  then  undertook  to  prove  that  the  deed  from 
Yail  and  Smith  had  never  been  delivered,  and  to  explain 
how  Dudly  came  to  convey  the  premises  to  Benjamin, 
and  farther  to  show  if  the  deed  had,  in  fact,  been  delivered, 
it  was  fraudulent  and  void  as  respected  the  Rosevelt  judg- 
ment. It  was  proved  that  in  the  year  1826  Yail,  Smith,  Roe 
and  Dudly  purchased  of  Winans  half  an  acre  of  land  of 
which  the  premises  are  a  part,  and  took  an  article  of  agree- 
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ment  in  the  name  of  Vail  &  Smith ;  consideration  $400.  By  a 
written  agreement  between  the  purchasers,  Smith  was  to  have 
16  feet  front  and  218  feet  rear ;  Roe,  26  feet  front,  218  feet 
rear;  Yaii,  33  feet  front  and  218  feet  rear;  Dudiy,  21  feet 
front  and  218  feet  rear.  [The  last  is  the  lot  in  question.] 
$300  to  be  paid  down,  each  to  pay  in  proportion  to  the 
number  of  feet  he  had,  and  balance  in  like  manner  as  it  fell 
due.  The  first  payment  was  made,  and  Dudly  paid  his  pro- 
portion. Foster  purchased  out  Roe  and  took  his  place,  and 
Smith,  Dudly  and  Foster  severally  agreed  with  Vail  to  erect 
a  building  upon  the  Winans'  lot  93  feet  front  by  32  rear,  for 
which  they  were  to  pay  him  $21  per  front  foot.  Vail  pro- 
ceeded to  erect  the  building,  but  did  not  complete  it. 

On  the  1st  May,  1827,  Winans  conveyed  by  deed  to  Vail 
and  Smith,  and  took  back  a  bond  and  mortgage  for  balance 
of  consideration  money,  $600.  About  two  thirds  of  purchase 
money  had  been  paid,  each  purchaser  advancing  his  pro- 
portion. By  the  building  contract  with  Vail,  it  was  agreed 
that  when  he  had  completed  the  building,  and  should  to- 
gether with  Smith  give  deeds  to  Foster  and  Dudly  for 
their  proportions  of  Winans*  lot,  they  would  severally  exe- 
cute to  Vail  their  respective  bonds  and  mortgages  condi- 
tioned to  pay  him  the  sums  respectively  due  him  for  the 
erection  of  said  building.  Vail  and  Smith  were  also  to 
execute  deeds  to  each  other  for  their  respective  lots.  It 
appeared  that  Vail  and  Smith  had  deeded  to  Foster  his 
share.  93d  July,  1827,  and  that  be  had  given  back  bond  and 
mortgage.  Vail  and  Smith  had  also  executed  to  each  other 
deeds  of  their  respective  shares  on  same  day,  and  said  Smith 
gave  back  bond  and  mortgage.  The  securities  back  to  Vail 
for  the  erection  of  the  l^uilding  were  dated  23d  September, 
1827,  for  the  reason  it  was  not  completed  till  about  that 
time. 

Dudly,  a  witness  for  plaintiff,  testified,  that  the  deed  to 
him,  which  the  defendant  had  given  in  evidence,  from  Vail 
and  Smith  had  never  been  delivered  to  him ;  he  refused  to 
receive  it  on  account  of  dissatisfaction  with  the  building 
erected  by  Vail ;  and  on  the  22d  September,  1827,  they  came 
to  a  settlement  of  the  dispute  by  which  the  contrftot  for 
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building,  so  far  as  he  was  concerned^  was  given  up,  and  Vail 
to  keep  the  lot,  and  refund  the  money  he,  Dudlj,  had  ad- 
vanced. Vail  on  that  day  gave  to  witness  a  release  of  all 
liability  for  the  building. 

Smith  was  also  called  as  a  witness  for  plaintiff  and  tes- 
tified, that  the  attorneys  for  the  defendants  in  the  Rose- 
velt  judgment,  or  one  of  them,  called  on  him  in  July,  1827, 
in  relation  to  giving  deeds  to  the  other  parties,  and  said  there 
would  be  a  judgment  against  Vail  in  a  few  days,  and  that 
deeds  should  be  given  before  the  judgment.  The  deeds 
were  all  made  out  accordingly  and  left  in  possession  of  YaiL 
The  building  was  not  then  completed ;  the  purchasers  com- 
plained of  the  building,  and  Dudly  refused  to  take  his  deed 
on  that  account.  This  evidence  was  objected  to  so  far  as 
the  declaration  of  the  attorneys  went,  but  was  admitted. 
Yail  was  also  sworn,  and  testified  that  Dudly  refused  to 
take  the  deed.  That  afterwards  a  settlement  took  place 
between  them,  he  having  threatened  to  take  advantage  of 
Dudly  on  a  contract  respecting  another  lot,  if  he  insisted 
upon  the  advantage  of  non-fulfillment  of  the  building  con- 
tract. The  testimony  of  the  witness  was  contradictory  as 
to  the  fact  of  the  delivery  of  deed  to  Dudly. 

On  the  2d  February,  1827,  Vail  assigned  to  H.  W.  Wick- 
ham  in  trust  for  his  creditors,  all  his  personal  property,  in- 
cluding a  store  of  goods  in  Elmira.  The  assignee  was  left 
in  possesion  of  all  the  property,  and  conducted  the  business 
afterwards  under  a  power  of  attorney,  the  same  way  as  be- 
fore. Much  Evidence  was  given  tending  to  show  that  this 
assignment  was  colorable,  and  made  in  collusion  with  Ben- 
jamin, who  was  the  principal  creditor.  Benjamin  had  pro- 
cured an  assignment  also  of  Winaps'  mortgage  upon  the 
whole  lot  and  foreclosed  the  same,  but  the  money  was  raised 
before  the  premises  in  question  were  reached  in  the  order 
of  sale,  and  therefore  no  question  arises  under  it. 

After  the  testimony  (which  was  quite  voluminous)  was 
closed,  counsel  for  defendant  raised  the  following  points : 
1.  He  asked  the  judge  to  instruct  the  jury,  that  if  the  deed 
from  Vail  to  Dudly  was  delivered  before  the  docketing  of 
the  judgment  in  good  faith,  then  defendant  was  entitled  to 
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verdict.  3.  That  to  avoid  the  elSfect  of  the  deed,  it  was  ne- 
cessary for  plaintiff  that  Dudly  received  the  deed  with  the 
view  of  defrauding  his  creditors,  or  that  he  knew  such  was 
the  intent  of  VaiL  3.  That  if  the  title  passed  from  Vail  be- 
fore the  judgment,  then  it  was  not  a  lien.  4.  That  Vail  and 
Smith  being  equitably  bound  to  convey  to  Dudly,  it  was  not 
fraudulent  as  against  creditors  for  them  to  do  so,  although 
they  knew  a  judgment  was  about  to  be  obtained  against  one 
of  them,  and  though  they  intended  to  avoid  the  lien.  5.  That 
the  rule  of  law  and  equity  is,  that  partnership  property  shall 
first  go  to  pay  partnership  debts,  and  individual  property 
shall  first  go  to  pay  individual  in  preference  to  partnership 
debts.  6.  That  if  Vail's  object  in  procuring  Dudly  to 
convey  to  Benjamin  was  for  the  purpose  of  appropriating 
his  individual  property  to  pay  individual  debts  due  him, 
then  the  act  was  not  fraudulent  as  to  partnership  creditors, 
or  €18  to  the  judgment  in  favor  of  the  Rosevelts.  7.  That  a 
man  may  prefer  his  creditors.  8.  That  the  question  whether 
the  defendant's  debt  had  been  paid  before  or  after  he  re- 
ceived the  deed  from  Dudly  can  not  arise,  as  there  was  a 
valid  transfer  from  Vail  to  Dudly  in  July,  1827,  and  the 
judgment  was  not  a  lien.  9.  That  if  the  deed  was  never 
delivered,  then  Smith's  title  has  never  been  divested,  and  he 
is  the  owner  of  a  moiety  of  the  premises,  and  as  plaintiff 
has  acquired  the  title  of  Vail,  he  and  Smith  are  tenants  in 
common,  a^d  plaintiff  is  entitled  to  only  an  undivided  half, 
and  can  not  recover  as  he  has  claimed  the  whole  in  his  de- 
claration. 10.  If  the  plaintiff  be  tenant  in  common  with 
Smith,  he  can  not  recover  without  proving  an  ouster.  11. 
Execution  against  property  of  co-partners  can  not  be  levied 
upon  the  individual  property  of  one  of  them.  12.  That  if 
title  was  conveyed  to  Dudly  in  good  faith  before  the  dock- 
eting of  the  judgment,  and  if  Vail  was  justly  indebted  to 
Benjamin,  and  for  the  purpose  of  paying  or  securing  pay 
ment,  procured  Dudly  to  convey  to  him  the  premises,  this 
TV-ould  not  be  such  a  resulting  trust  as  would  be  subject  to 
the  lien  of  the  judgment,  though  no  consideration  passed  to 
Dudly  except  from  Vail. 
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The  judge  charged,  1.  That  it  W4i8  not  necessary  for 
plaintifl  to  show  payment  of  bid  to  give  effect  to  his  title 
under  the  deed  from  sheriff.  (Exception  taken*  to  this.) 
2.  That  if  the  title  passed  from  Vail  before  the  judgment  to 
Dudly,  the  judgment  was  not  a  lien  and  plaintiff  acquired  no 
title,  if  the  deed  was  not  given  to  defraud  creditors.  (No 
exception.)  3.  That  Yail  and  Smith  being  equitably  bound 
to  convey  to  Dudly,  it  was  not  fraudulent  against  creditors 
if  they  did  convey,  though  they  knew  a  judgment  was  about 
to  be  recovered  against  Vail,  and  also  knew  tijat  Yail  and 
Smith  intended  thereby  to  avoid  the  lien.  (No  exception.) 
4.  If  the  deed  was  delivered  before  the  judgment,  in  good 
faith,  and  without  any  fraud,  then  the  judgment  was  no  lien ; 
but  if  not  actually  delivered  before^  the  premises  were  bound 
and  title  passed  by  sale  to  plaintiffl  (No  exception.)  5.  In 
law  and  equity  individual  property  shall  first  go  to*  pay- 
ment of  individual  debts,  and  partnership  property  to  pay 
partnership  debts.  (Exception  by  plaintiff.)  6.  A  debtor 
may  prefer  a  creditor.  (No  exception.)  7.  But  if  assignee 
of  Yail  left  the  property  in  possession  of  assignor  under  a 
power  to  manage  and  sell  for  him,  Yail  would  be  deemed 
an  agent,  and  if  property  was  wasted  the  assignee  would  be 
liable  for  all  the  trust  property  so  lost  or  converted  by  agent 
to  his  own  use.  (No  exception.)  8.  If  the  object  of  Yail,  in 
procuring  Dudly  to  convey  to  Benjamin,  was  for  the  purpose 
of  applying  his  individual  property  to  pay  his  individual 
debt  due  him,  it  was  not  fraudulent  as  to  the  partnership 
creditors,  or  as  to  the  judgment.  (No  exception.)  9.  But 
if  the  land  was  conveyed  by  Yail  through  Dudly  to  Benja- 
min, by  way  of  security  for  debts  due,  though  in  the  form 
of  an  absolute  sale,  it  would  still  be  regarded  as  a  mortgage, 
and  the  interest  of  Yail  the  proper  subject  of  a  sale  on  execu- 
tion ;  and  when  mortgage  money  was  paid  the  title  would  be- 
come absolute  in  the  purchaser.  (No  exception.)  10.  If  the 
deed  was  delivered  to  Dudly  before  the  judgment,  yet  if  Yail 
aiterwUrds  purchased  the  premises,  and  paid  the  considera- 
tion money,  the  payment  by  Yail  created  a  resulting  trust 
in  favor  of  Yail  and  made  them  subject  to  the  judgment 
against  him;  and  the  title  would  pass  to  the  purchaser. 
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though  the  deed  was  given  to  Benjamin  by  his  (VaiPs)  direc- 
tion. The  defendant  excepted  to  this  part  of  the  charge. 
,  The  judge  declined  to  charge  the  jury  further  and  an  ex- 
ception was  taken  to  the  refusal  to  charge  under  the  Sth, 
Qth,  10th,  11th  and  12th  points  of  defendant.  Verdict  for 
plaii^tiffl  Defendant  moves  for  a  new  trial  on  a  bill  of  ex- 
ceptions. 

By  the  Court,  Nelson,  Ch.  J.  1.  The  principal  question 
in  this  case  arises  out  of  the  charge  of  the  learned  judge 
when  he  stated,  that  though  the  deed  from  Yail  to  Dudly 
was  in  fact  delivered  before  the  judgment,  still  if  he  (Vail) 
afterwards  re-purchased  the  premises  and  paid  the  consider- 
ation money,  a  trust  resulted  in  his  favor,  which  was  subject 
to  be  sold  on  execution ;  and  that  the  title  would  pass  under 
a  sale  to  the  purchaser,  notwithstanding  Dudly  had  before 
conveyed  to  Benjamin  at  Yail's  request. 

This  charge  should  be  taken  in  connection  with  the  pro- 
position put  forth  by  the  counsel  for  the  defendant,  which 
was,  that  assuming  the  title  to  have  passed  to  Dudly  in 
good  faith  before  the  docketing  of  the  judgment,  yet,  if  Vail 
was  justly  indebted  to  Benjamin,  and  for  the  purpose  of  pay- 
ing or  securing  said  debt,  he  had  procured  a  conveyance  to 
him  from  Dudly,  this  would  not  create  such  a  resulting  trust 
as  would  be  subject  to  the  judgment,  though  the  considera- 
tion passed  solely  from  Yail  to  Dudly. 

Considerable  proof  appears  in  the  case  tending  to  establish 
such  indebtedness ;  and  also  that  Yail  procured  the  deed  of 
September,  1827,  from  Dudly  to  Benjamin  in  part  security 
or  satisfaction  of  same.  It  is  admitted  that  whatever  con- 
sideration was  received  by  Dudly  for  said  conveyance,  was 
paid  by  Yail. 

The  case  of  Jackson  v.  Seelye,  16  John&,  197,  is  a  decisive 
authority  against  the  view  taken  by  the  judge.  There  one 
Beekman  contracted,  by  parol,  for  a  lot  of  land  with  one 
White,  and  paid  the  purchase  money,  against  whom  (B.)  a 
judgment  was  afterwards  recovered ;  but  before  the  sale  on 
execution  White  had  conveyed,  at  the  request  of  Beekman, 
to  one  Little  to  secure  the  payment  of  a  debt  due,  and  under 


188  CASES  IN  THE  SUPKEME  COURT. 

Amot  T.  Beadle. 

whom  the  defendant  claimed.  The  lessor  of  plaintiflF  was 
the  purchaser  under  the  execution.  The  court  held,  that 
the  conveyance  of  White  to  Little  did  not  create  a  resulting 
trust  in  favor  of  Beekman  although  White  gave  the  deed  on 
the  consideration  paid  by  Beekman,  yet  as  between  Beekman 
and  Little  the  former  renounced  to  the  latter  the  benefit  of 
the  consideration  in  satisfaction  of  a  debt,  which  was  the 
same,  in  effect,  as  if  Little  himself  had  paid  the  considera- 
tion. 

The  judgment  is  not  a  lien  upon  the  interest  of  the  cestui 
^ue  trust  under  the  22d  Car.,  2  (1  B.  L.,  1813,  p.  75),  as  it 
only  authorizes  the  sheriff  "to  make  and  deliver  execution 
of  all  such  lands  as  any  other  person  is  seized  or  possessed 
to  the  use  of,  or  in  trust  for  him,  against  whom  execution 
is  mied,"  i&c,  ^^  at  the  time  of  execution  sued.^^  So  that  at  law, 
while  the  judgment  binds  the  legal  estate  of  a  party  from 
the  time  it  is  docketed,  it  only  affects  his  trust  property  at 
the  time  of  execution  sued  out.  {Hunt  v.  Colesj  1  Comyn, 
226,  and  Haines  v.  Pugh,  4  Bing.,  335,  cited  in  18  Wend., 
249.) 

Again,  as  a  resulting  trust  may  be  proved,  so  it  may  be 
rebutted,  by  parol,  and  hence,  says  Mr.  Sugden,  such  proof 
will  be  admitted  to  prove  the  purchaser's  intention  that  the 
person  to  whom  the  conveyance  was  made  should  take  bene- 
ficially,  and,  if  satisfactory,  he  will  be  entitled  to  the  estate ; 
but  the  proof  rests  upon  him  to  show  that  the  man  from 
whom  the  consideration  moved  did  not  mean  to  purchase  in 
trust  for  himself,  but  intended  a  gift  to  a  stranger.  (Sugdeu 
on  Vendors,  619;  Jackson  v.  Feller,  2  Wend.,  465  and  469, 
and  cases  there  cited.) 

Now'  although  the  proof  was  clear,  that  whatever  consid- 
eration may  have  been  received  by  Dudly  for  the  convey- 
ance to  Benjamin  was  paid  by  Vail  (the  defendant  in  the 
judgment),  there  was  evidence  tending  to  show  an  indebt- 
edness from  Vail  to  the  latter,  and  that  the  deed  was  made 
to  him  in  part  satisfaction  of,  or  security  for  the  same ;  and 
hence  the  broad  proposition  of  the  learned  judge,  that  the 
title  would  pass  to  the  purchaser,  notwithstanding  this  deed 
was  given  by  the  direction  of  V.,  when  applied  to  the  facts 


NEW  YOBK— 184S.  189 


Amot  ▼.  Beadle. 


Id  the  case,  can  not  be  upheld.  Assuming  the  transaction 
between  Vail  and  Beekman  to  have  been  fair,  and  founded 
^npon  a  good  consideration,  no  trust  would  result ;  an  abso- 
lute title  passed  by  the  deed  to  the  latter;  and  so  the  judge 
should  have  charged  upon  this  branch  of  the  case. 

If  the  relation  of  debtor  and  creditor  did  not  in  fact  exist 
between  Vail  and  Benjamin,  and  the  latter  is  to  be  regarded 
as  a  naked  trustee  of  Y.;  or,  if*  the  deed  was  made  in  fraud 
and  hinderance  of  creditors,  I  do  not  deny  but  that  such  an 
interest  resulted  to  Y.  as  might  have  been  seized  and  sold 
on  execution,  within  the  statute.  The  case  of  Jackson  v. 
Batenmn,  2  Wend.,  570,  is  a  full  authority  for  this  conclusion. 
See  also  Bogart  v.  Perry ^  1  Johns.  Gh.,  62,  and  same  case  in 
error  in  17  Johns.,  351 ;  3  Paige,  220. 

2.  Assuming  that  the  deed  from  Yail  and  Smith  to  Dudly 
was  actually  delivered,  in  respect  to  which  fact  there  is 
much  ground  for  doubt,  then  the  question  as  to  the  effect 
of  a  parol  partition  among  the  purchasers  from  Winans  does 
not  arise.  The  whole  title  passed  by  the  conveyance ;  and 
the  case  must  turn  upon  the  repurchase  by  Yail  and  deed  to 
Benjamin.  But  upon  the  other  view,  to  wit,  the  non-delivery 
of  the  deed,  it  becomes  material  to  inquire  as  to  the  amount 
of  interest  acquired  under  the  judgment  and  execution. 
Winans  conveyed  to  Yail  and  Smith,  who  held  the  estate  for 
themselves  and  the  two  other  purchasers.  A  written  agree- 
ment was  entered  into  between  all  the  parties  in  interest, 
partitioning  the  premises  by  metes  and  bounds ;  but  no  re- 
lease was  executed  in  respect  to  the  parcel  in  question. 
This  was  set  off  to  Dudly,  but  he,  not  being  a  party  to  the 
deed  of  Winans,  at  law  took  no  part  of  the  legal  estate,  and 
stood  only  in  the  relation  of  cestui  que  trust  in  respect  to 
the  portion  set  off  to  him.  The  title  was  still  in  the  two 
grantees,  Yail  and  Smith,  even  after  the  agreement  making 
partition ;  and  hence  the  judgment  against  Yail  could  attach 
only  to  a  moiety  of  the  lot. 

If  Dudly  had  been  a  party  to  Winans'  deed,  then  the 
agreement  making  partition  among  the  several  tenants  in 
common  would  have  had  the  effect  of  severing  the  interests, 
even  without  a  release.  {Ryers  and  others  v<  Wheeler,  26 
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Wend.^  437,  and  cases  there  cited.)  But  as  he  was  not  a 
joint  grantee,  and  stood  only  in  the  relation  of  cestui  que 
trust,  I  do  not  see  that  this  effect  would  foUow^the  partition 
as  to  him. 

Be  this  as  it  may,  however,  it  is  clear  the  only  legal  in- 
terest that  can  be  claimed-  for  Yail  in  this  parcel,  and  upon 
which  the  judgment  could  operate,  is  an  undivided  moiety. 

But,  assuming  the  deed  from  Vail  to  Dudly  has  not  been 
delivered,  and  further,  that  Yail  has  purchased  out  Dudly's 
interest,  he  would  then  have  an  equitable  claim  upon  Smith 
for  8^  conveyance,  which  might  be  enforced  in  chancery ;  a 
judgment  against  Yail  would  also  operate  as  an  equitable 
lien  upon  such  interest,  which  might  be  enforced  in  the  same 
way.  (18  Wend.,  236.) 

There  is  also  another  view  of  the  law  in  relation  to  this 
part  of  the  case  that  may,  perhaps,  arise  upon  the  new  trial, 
if  it  does  not  already  appear,  which  will  supersede  the  one 
taken  above. 

Yail,  it  is  said,  was  in  actual  possession  of  the  whole  lot 
at  the  rendition  of  the  judgment,  and  continued  thus  to 
occupy  till  he  surrehdered  it  to  Benjamin.  He,  therefore, 
would  be  estopped  from  denying  the  title  of  the  purchaser 
under  an  execution  against  himself,  and  so  Would  all  per- 
sons subsequently  claiming  under  him.  (3  Gaine,  189,  and  10 
Johns.,  223 ;  9  Cow.,  81.)  So  in  respect  to  strangers  or  in- 
truders entering  without  right.  (2  Johns.,  22;  4  id.,  211; 
7  Cow.,  637.) 

Now,  assuming  that  the  deed  from  Yail  to  Dudly  had  not 
been  delivered ;  the  one  from  Dudly  passed  no  estate  or 
interest  whatever  to  Benjamin,  and  his  subsequent  entry  was 
without  right.  If  he  entered  under  Yail,  he  takes  his  place 
and  is  estopped  from  controverting  the  title  of  the  purchaser ; 
if  under  the  deed  of  Dudly,  then  he  is  without  right  and 
equally  estopped,  for  Dudly  had  not  even  an  equitable  in- 
terest at  the  time  of  this  conveyance  if  the  deed  from  Y.  to 
him  had  not  been  delivered.  That  was  rebutted  by  the  proof 
that  Vail  had  returned  the  purchase  money. 

It  has  been  urged,  if  the  plaintiff  is  only  entitled  to  a 
moiety  of  the  lot  and  is  to  be  regarded  as  standing  in  the  re« 
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lation  q{  tenant  in  common  with  Smith,  he  can  not  recover 
without  first  showing  an  actual  ouster. 

The  answer  is,  the  defendant  does  not  connect  himself 
with  the  title  of  Smith,  and  can  not  therefore  set  up  that 
relation  with  the  plaintiff.  The  principle  has  no  application 
to  the  defence,  as  the  objection  can  be  taken  only  by  the 
co-tenant  or  by  one  under  him.  (1  Hill,  121.) 

There  is  nothing  in  the  objection  that  the  plaintiff  has  not 
paid  the  purchase  money  to  the  sheriff,  as  the  fact,  if  true, 
would  not  invalidate  the  deed  given  in  pursuance  of  the 
certificate  of  sale.  If  if  has  not  been  paid,  the  plaintiff  is 
still  liable  to  the  sheriff,  who  may  enforce  payment  or  not 
at  his  pleasure.  The  effect  of  his  deed  can  pot  be  avoided 
in  this  way. 

New  trial  granted. 


Meech  and  others  vs.  Beitnett. 

Plaintiff  waa  liable  aa  an  accommodation  acceptor  to  pay  a  draft  made  hj  M., 
who  confessed  a  judgment  in  plaintiff's  favor  to  secure  him.  Defendant 
agreed  to  pay  the  amonnt  for  which  plaintiff  had  accepted,  if  he  would  not 
bid  at  a  foreclosure  sale  of  premises  belonging  to  M.,  but  aUow  defendant  to 
bay  them  in,  and  M.  consented  to  the  arrangement.  Hild,  that  t^e  agree- 
ment was  illegal  and  void,  aa  resulting  in  a  combination  to  prevent  compe- 
tition at  an  auction  sale ;  and  the  fact  that  M.  consented  to  the  arrangement 
does  not  legalise  it. 

Assumpsit.  The  first  count  sets  forth  that  the  plaintiffs 
were  accommodation  acceptors  of  a  certain  draft  of  $1,200, 
drawn  by  one  Maynard ;  that  said  Maynard,  the  drawer  and 
for  whose  accommodation  they  accepted,  became  insolvent 
and  unable  to  pay  the  draft  at  maturity,  on  which  account 
they  stood  liable  to  pay  the  same ;  that  said  Maynard  was 
also  indebted  to  them  for  moneys  advanced  to  and  for  his 
use,  &c.;  and  for  the  purpose  of  securing  them  for  the  afore- 
said liabilities  and  advances,  he  confessed  a  judgment  in  the 
supreme  court  for  $30,000.  That  afterwards,  to  wit,  on  the 
Sth  February,  1838,  one  Grove  Lawrence,  a  master  in  chan- 
cery, was  about  to  sell  certain  premises  on  a  decree  of  fore- 
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closure  of  a  mortgage  against  said  Maynard,  upon  which 
the  plaintiffs  would  be  entitled  by  virtue  of  their  judgment 
to  the  surplus  moneys,  if  any,  after  satisfying  the  mortgage, 
&c.  That  they  were  in  attendance  at  the  place  of  sale  for 
the  purpose  of  bidding  upon  and  purchasing  in  said  premises, 
with  a  view  to  protect  their  interest ;  and  that  thereupon  the 
said  defendant,  weU  knowing  the  liability  of  and  indebted- 
ness to  the  said  plaintiffs  and  of  their  inl;ention  to  purchase, 
proposed  and  agreed  to  and  with  them,  that  if  they  would 
not  bid  upon  the  said  premises  on  the  master's  sale,  but 
allow  him,  the  said  defendant,  to  purchase  them,  he  would 
in  consideration  thereof  pay  the  said  draft,  which  the  said 
plaintiffs  were  then  liable  to  pay.  To  all  which  they  then 
and  there  agreed  and  did  refrain  from  bidding,  with  the 
knowledge  and  assent  of  said  Maynard,  the  mortgagor ;  and 
did  then  and  there  allow  the  defendant  to  purchase  in  the 
said  premises ;  that  they  were  well  worth,  over  and  above 
the  purchase  money,  the  amount  of  the  draft  in  question ; 
and  that  the  defendant  has  refused  to  pay  the  same  though 
often  requested.  The  second  count  is  substantially  like  the 
first    The  defendant  demurred.    Joinder. 

By  the  Courts  Nelson,  CL  J.  The  contract  is  illegal  and 
void  within  established  principles ;  as  resulting  in  a  combi- 
nation to  prevent  competition  at  an  auction  sale,  and  thus 
sacrifice  the  property  of  the  debtor  to  the  prejudice  of  him- 
self and  his  other  creditors.  It  is  against  good  morals  and 
sound  policy,  and  can  not  receive  the  sanction  of  a  court 
of  justice.  The  fact  that  the  debtor  in  this  case  assented  to 
the  agreement  does  not  meet  or  avoid  the  evil.  The  other 
creditor  or  creditors,  generally,  are  interested  in  the  ques- 
tion. {Jones  V.  Caswelly  3  Johns.  Gas.,  29 ;  TTiompson  v.  Daries, 
13  Johns.,  112.) 

Judgment  for  the  defendant  on  demurrer. 


NEW  TORE— 1843.  •  193 


Ebrrej  ▼.  Dunlop. 


Habybt  vs*  Dunlop,  by  his  gaardian  ad  litem. 

No  liability  results  from  the  oommission-  of  an  act  arising  ftom  inevitable 
accident,  or  which  ordinary  homan  care  and  foresight  are  unable  to  goard 
against 

Accordingly,  in  an  action  for  throwing  a  stone  ai^  the  plaintiif's  daughter  and 
and  putting  out  her  eye,  where  it  did  not  appear  that  the  injury  was  in- 
flicted by  design  or  carelessness,  but  on  the  oontxaiy  that  it  was  accidental ; 
keldf  that  the  plaintiff  could  not  recover. 

Evidence  showing  the  injury  to  have  been  committed  by  the  defendant  is 
enough  to  sustainAhe  action,  wid  it  then  lies  with  the  defendant  to  exeuse 
or  justify  the  act  I  ^ 

Tbespass  tried  at  the  Washington  circuit  in  June,  1839, 
before  Willard,  G.  Judge.  The  plaintiff  declares  against  the 
defendant  for  throwing  a  stone  at  his  daughter  and  putting 
out  her  eye,  per  quod,  &c*  Plea,  the  general  issue,  with  no- 
tice of  special  matter.  The  case  was  this :  The  plaintiff 'ff 
daughter  (Clementine),  who  was  about  five,  and  the  defend- 
ant, about  six  years  of  age,  were  associiites  and  in  the  habit 
of  playing  together.  In  the  fall  of  1835  they  went  out  to 
gather  beech  nuts,  and,  after  being  absent 'a  few  hours, 
returned  to  the  plaintiff's  house  both  of  them  crying.  On 
being  asked  what  the  matter  was,  the  defendant  stated  that 
he  had  thrown  a  stone  and  killed  Clementine  or  put  out  her 
eye.  Neither  of  them  said  whether  the  stone  was  thrown 
by  accident  or  design,  nor  did  it  appear  from  any  one  having 
personal  knowledge  how  this  was  on  the  trial,  as  the  plaint- 
iff's daughter  was  not  sworn  as  a  witness.  The  eye  had 
become  incurably  blind.  The  plaintiff  had  repeatedly  ad- 
mitted that  the  defendant  was  nqt  to  blame  though  it  was 
not  shown  that  he  could  have  had  any  knowledge  on  the 
subject  save  such  as  he  obtained  from  the  children  them- 
selves, and  that  the  injury  was  accidental 

The  judge  charged  the  jury  that  in  cases  of  this  kind  the 
plaintiff  could  not  recover,  unless  he  made  out  that  the  de- 
fendant had  been  guilty  of  a  wrongful  act.  *That  if  they 
were  satisfied,  from  all  the  evidence  in  the  cause^  that  thie 
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injury  complained  of  was  the  result  of  unavoidable  accident, 
or  in  other  words,  that  it  was  one  which  ordinary  care  and 
foresight  could  not  have  prevented,  their  verdict  should  be 
for  the  defendant. )  The  judge  observed  that  there  was  no 
evidence,  except  the  defendant's  admissions,  showing  that 
he  had  committed  the  injury,  and  these  gave  no  information 
whether  it  was  done  by  accident  or  design.  He  then  ad- 
verted to  the  omission  of  the  plaintiff  to  produce  his  daughter 
as  a  witness,  who  alone  could  have  explained  how  the  injury 
happened;  and  concluded  by  instructing^ the  jury^-hat  if 
they  were  satisfied  the  defendant  had  wrongfully  thrown 
the  stone,  whether  done  willfully  or  through  carelessness, 
they  should  find  for  the  plaintiff.  The  jury  rendered  a  ver- 
dict in  favor  of  the  defendant.  The  plaintiff  made  a  case, 
and  now  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion of  the  judge. 

JIf.  FdTchild  and  /.  Crary^  for  the  plaintiff. 

C.  Z.  Mleuy  for  the  defendant.  ^ 

By  the  Courty  Nelson,  GL  J.    I  am  of  opinion  that  the 
grounds  upon  which  the  learned  judge  placed  the  case  before 
the  jury  were  correct.     No  case  or  principle  can  be  found, 
or  if  found  can  be  maintained,  subjecting  an  individual  to 
liability  for  an  act  done  without  fault  on  his  part ;  and  this 
was  substantially  the  doctrine  of  the  charge.     All  the  cases 
concede  that  an  injury  arising  from  inevitable  accident,  or, 
which  in  law  or  reason  is  the  same  thing,  from  an  act  that 
ordinary  human  care  and  foresight  are  unable  to  guard 
against,  is  but  the  misfortune  of  the  sufferer,  and  lays  nq 
foundation  for  legal  responsibility.    Thus  it  is  laid  down 
that,  "  If  one  man  has  received  a  corporal  injury  from  i\x^  T 
voluntary  act  of  anoth'er,  an  action  of  trespass  lies,  provided  L/ 
there  was  a  neglect  or  want  of  due  caution  in  the  person  'w 
who  did  the  injury,  although  there  was  no  design  to  injure.'y^ 
(Bac.  Abr.  tit.  Trespass,  D.)    But  if  not  imputable  to  the 
neglect  of  the  party  by  whom  it  was  done,  or  to  his  want 
,  of  caution,  an  action  of  trespass  does  not  lie,  although  the 
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coriseqaences  of  a  voluntary  act.  {Weaver  v.  Ward,  Hob., 
134 ;  Gibbons  v.  Pepper,  4  Mod.,  405.)  It  was  said  by  Dallas, 
C.  J., in  Wakemanv.  i{o6t7i«(m(lBingh.9213)/^  if  the  accident 
happened  entirely  without  default  on  the  part  of  the  de- 
fendant, or  blame  imputable  to  him,  the  action  does  not  lie ;" 
and  the  same  principle  is  recognized  in  Bullock  v.  Babcock 
(3  Wend.,  391). 

But  it  is  said  that  inasmuch  as  the  defendant  admitted 
the  injury  to  have  been  inflicted  by  him,  it  should  be  pre- 
sumed to  have  been  done,  wrongfully  or  carelessly,  and  that 
the  onus  lay  upon  him  to  show  the  contrary.  This  is  undoubt- 
edly a  sound  general  principle  and  the  plaintiff  is  entitled 
to  the  full  benefit  of  it ;  but  it  was  for  the  jury  to  determine 
upon  the  facts  and  circumstances  before  them,  whether  or 
not  the  defendant  was  in  the  wrong.  In  order  to  arrive  at 
a  decision  upon  this  question  the  jury  had  a  right  to  take 
into  consideration  the  childhood  of  the  parties,  the  friendly 
relations  existing  between  them,  the  conduct  of  both  on 
their  return  home,  but  more  especially  the  repeated  admis- 
sions of  the  plaintiff  that  the  defendant  was  not  to  blame. 
The  latter  fact  was  very  material,  and  must  and  should  havci 
produced  a  strong  impression  upon  the  minds  of  the  jury  in 
the  absence  of  the  testimony  of  Clementine,  because  the 
natural  inference  to  be  drawn  from  the  declarations  was  that 
the  plaintiff  had  received  the  information  upon  which  they 
were  based  from  His  daughter's  account  of  the  tranaction, 
and  had  frankly  disclosed  it  though  the  admissions  operated 
against  his  own  interest.  These  admissions,  taken  in  con- 
nection with  the  other  facts  and  circumstances  in  the  case, 
were  undoubtedly  decisive  of  the  true  character  of  the  trans- 
action, and  they  conduct  us  satisfactorily  to  the  same  con- 
clusion arrived  at  by  the  jury,  that  the  misfortune  happened 
without  fault  on  either  side,  and  that  it  was  one  of  those 
unhappy  accidents  to  which  children  of  the  tender  age  of 
these  parties  are  not  unfrequently  exposed  in  their  littfe 
innocent  plays  and  amusements — a  result  rather  to  be  de^ 
plored  than  punished. 

New  trial  denied 
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GOKODKN  Vi.  SaNTOBD 

Plaintiff  was  the  grantee  of  a  purohaser  under  a  foredosnre  gale,  and  bronglit 
replevin  against  defendant  for  the  half  of  a  crop  taken  off,  the  premises  by 
him  after  the  conyeyanoe  to  plaintiff.  Held,  that  an  agreement  made  be- 
tween mortgagor  and  defendant  before,  and  assented  to  by  mortgagee  after 
the  institution  of  foreolosnre  proceedings,  that  defendant  might  crop  the 
land  on  shares,  should  have  been  reoeived  as  evidence. 

The  agreement  effectually  protected  defendant  against  the  operation  of  the 
mortgage. 

Bbpleyin  for  the  taking  of  a  quantity  of  rye  in  the  sheaf. 
Lucinda  Williams,  being  the  owner  of  a  farm  in  Rensselaer 
county,  on  the  18th  January,  1838,  mortgaged  it  to  Y.  B. 
Bay  to  secure  the  payment  of  $3,300,  which  was  subse- 
quently assigned  to  E.  Alvord.  In  June>  1841,  Alvord  pro* 
ceeded  to  foreclose  the  mortgage  and  filed  his  bill  for  that 
purpose  against  Lucinda,  the  mortgagor,  A.  Bay  and  Lay- 
fayette  Williams,  and  filed  the  usual  notice  of  lis  pendens 
in  the  clerk's  office  on  the  22d  same  month,  and  obtained  a 
decree  of  foreclosure  in  the  usual  form  on  the  26th  Novem- 
ber, 1841.  In  pursuance  of  which  a  sale  took  place  by  a 
master  in  chancery  in  March,  1842,  and  the  premises  were 
purchased  by  J.  0.  Mather,  to  whom  they  were  conveyed  on 
the  7th  of  same  month ;  and  on  the  7th  July  following  he 
conveyed  to  the  plaintiff.  The  rye  in  question  had  been 
sown  on  the  lot  by  defendant  in  the  fall  of  1841,  and  in  the 
latter  part  of  July,  1842,  he  and  his  hands  cut  and  carried 
away  one  half  the  crop,  1125  sheaves,  leaving  the  other  half 
standing  in  the  shock,  which  was  afterwards  taken  by  the 
plaintiff.  It  was  agreed  the  rye  taken  should  be  valued  at 
f  30 ;  it  was  replevied  on  the  27th  July,  1842. 

The  defendant  offered  to  prove  on  his  defence,  that  Lu- 
cinda Williams,  the  owner  and  occupant  of  the  farm  at  the 
time,  in  April,  1841,  before  the  filing  of  the  bill  of  foreclo- 
closure,made  an  agreement  with  him  to  put  the  rye  in  upon 
shares ;  he  to  cut  it  and  set  it  up  in  shocks,  and  to  deliver 
to  said  Lucinda  one  half  in  the  sheaf  in  the  field.    And  that 
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after  the  institution  of  the  proceedings,  said  Lucinda  called 
upon  Alvord  and  inquired  of  him  if  she  could  go  on  and 
occupy  the  farm  as  she  had  done,  notwithstanding  the  fore- 
closure ;  to  which  he  replied  that  she  could,  and  directed 
her  to  go  on  and  manage  it  .the  same  as  she  had  done;  that 
it  was  uncertain  if  he  proceeded  to  foreclosure ;  and  if  he 
did  the  crops  should  be  protected.  And  the  defendant  fur- 
ther offered  to  prove,  that  the  master  sold  the  premises 
subject  to  his,  defendant's,  interest  in  the  crop ;  and  that 
Mather,  the  purchaser,  agreed  at  the  time  that  he  should 
have  the  privilege  of  taking  off  his  share.  The  testimony 
was  objected  to  and  rejected  by  the  circuit  judge ;  he  hold- 
ing that  the  title  carried  the  crops ;  and  that  the  master's 
deed,  therefore,  carried  them  to  the  purchaser. 

The  jury  under  this  direction  found  for  the  plaintiff  $30 
damages,  and  assessed  the  value  at  $30.  Defendant  moves 
for  a  new  trial  on  a  bill  of  exceptions. 

By  the  Court,  Nblson,  Ch.  J.  The  learned  jndge  clearly 
erred  in  rejecting  the  evidence  offered,  as  it  established  a 
perfect  title  to  the  property  in  question  in  the  defendant 
It  wonld  have  shown  an  agreement  between  him  on  the  one 
side,  and  both  the  mortgagor  and  mortgagee  on  the  other, 
to  crop  the  land,  which  effectually  protected  him  against 
the  operation  of  the  mortgage.  (Powell  on  Mort.,  24&-8 ; 
Costigan  V.  Hartlan,  2  Sch.  &  Lef.,  160 ;  Keech  v.  HcUl,  Dong., 
22 ;  Ooote  on  Mortg.,  346-8.) 

The  recording  acts  have  nothing  to  do  with  the  case,  as 
leases  under  three  years  are  not  within  them.  (1  B.  S.,  752, 
§38.) 

New  trial  granted. 
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Blanchabd  vs.  Pompelly. 

Defendant  lent  plaintiff  $500,  taking  at  the  same  time,  as  seoaritj,  an  assign- 
ment of  a  contract  between  plaintiff  and  a  boat  company  for  the  building 
of  a  boat  hj  plaintiff,  and  defendant  agreed  that,  after  deducting  the  $500 
lent,  he  would  accept  all  plaintiff's  drafts  on  him  against  the  balance  due 
plaintiff  on  the  contract  by  the  company,  and  which  defendant  was  to  re- 
ceiye  under  the  assignment.  By  the  contract  a  part  of  the  price  of  the  boat 
was  not  to  be  paid  till  the  boat  **  was  put  in  operation,"  and  the  assignment 
contained  the  following  clause,  "  there  shall  also  be  deducted  from  the  ba- 
lance due  on  said  contract  money  sufficient  to  complete  said  boat  according 
to  contract."  ffeldf  In  a  suit  by  plaintiff  to  recoTer  the  amount  of  one  of 
his  drafts  on  defendant,  that  defendant  was  Justified,  both  by  the  terms  of 
his  agreement  with  plaintiff,  and  as  assignee  and  quasi  owner  of  the  con- 
tract with  the  company,  in  furnishing  a  new  set  of  Shafts  for  the  boat,  the 
first  having  proved  defective. 

Plaintiff  had  previously  brought  a  suit  and  got  a  verdict  against  the  company, 
of  which  defendant  was  a  member,  they  having  set  up,  as  part  of  thdr 
defence  to  that  suit,  the  money  paid  by  defendant  for  the  new  shafts,  and 
having  claimed  to  deduct  it  from  the  amount  the  plaintiff  sued  them  for  at 
the  time.  A  new  trial  was  granted  in  that  suit,  but  the  company  waived  the 
rule  granting  it,  on  plaintiff  *s  deducting  certain  items  from  the  amount  of  his 
verdict,  and  allowed  judgment  to  be  entered  for  the  balance.  It  does  not  ap« 
pear  that  the  price  of  the  new  shafts  (and  which  is  the  amount  now  in  coii- 
troversy)  was  one  of  the  items  deducted.  Heldf  under  the  drcumstanoes  of 
the  arrangement  with  the  company,  that  the  Judgment  against  them  stands 
upon  the  same  footing  as  regards  all  the  items  proved  upon  that  trial,  except 
those  specifically  deducted,  as  if  no  new  trial  had  been  granted ;  and  that 
every  other  item  must  be  deemed  to  have  entered  into  the  consideration  of 
the  Jury  in  making  up  their  verdict  against  the  company. 

The  compromise  of  the  suit  against  the  company  opens  that  verdict  and  Judg- 
ment to  explanation ;  but  unless  the  defendant  show  affirmatively  on  the 
new  trial  granted  in  this  suit  that  the  amount  i>aid  by  him  for  the  new 
shafts  was  one  of  the  items  deducted  by  plaintiff  in  settling  the  amount  of 
the  Judgment  against  the  company,  he  can  not  set  up  that  payment  as  a  de- 
fence in  this  suit. 

It  seems  a  true  proposition  in  the  abstract,  that  setting  aside  a  verdict  and 
granting  a  new  trial,  with  a  subsequent  compromise  between  the  parties  of 
the  subject  matter  in  suit,  places  it  on  the  same  footing  as  if  no  trial  had 
ever  taken  place. 

Absumpsit  to  recover  the  amount  of  a  draft  drawn  upon 
the  defendant  for  $459.75  in  pnrsnance  of  the  following 
agreement : 

^^  I  do  hereby  agree  to  accept  and  pay  any  drafts  that  may 
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be  drawn  upon  me  by  Thomas  Blanchard  for  any  sums  of 
money  paid  into  my  hands  by  his  attorney,  William  Piatt, 
from  collections  made  by  him  on  account  of  balance  due  on 
certain  contract  dated  September  17,  1834,  for  building  a 
steam  boat,  after  reserving  and  deducting  such  sums  and 
interest  thereon  as  I  have  advanced  to  said  Blanchard  this 
day.''    Signed  by  the  defendant  and  dated  28th  May,  1835.  . 

The  contract  referred  to  had  been  entered  into  between 
the  plaintiff  and  a  company  at  Oswego,  by  which  the  former 
in  consideration  of  $12,500,  payable  by  the  latter,  had  agreed 
to  build  a  steam  boat  to  navigate  the  Susquehanna  river 
between  that  place  and  Wilkesbarre ;  $6000  were  to  be  paid 
on  the  shipment  of  the  machinery  to  Oswego,  and  the  residue 
to  be  advanced  in  sums  necessary  to  carry  on  the  work  at  that 
place  until  the  contract  was  completed  and  the  boat  put  in  opera^ 
tiouy  when  the  balance  was  to  be  paid. 

The  plaintiff  being  desirous  of  raising  $500,  the  defendant 
advanced  the  amount  and  took  an  absolute  assignment  of 
this  contract  by  way  of  security.  Thfe  assignment  recited 
that  $7,975.34  had  then  been  received  by  plaintiff  towards 
the  boat ;  and  that  $1,268.73  outstanding  bills  for  account 
of  building  the  same  were  also  to  be  indorsed  when  paid  by 
the  company ;  and  then  the  following  clause :  "  There  shall 
also  be  deducted  from  the  balance  due  on  said  contract  money 
sufficient  to  complete  said  boat  according  to  contract 

The  assignment  further  contained  a  guaranty  that  there 
would  be  due  on  the  contract  when  the  boat  was  completed 
not  less  than  $500  after  deducting  the  above  charges,  costs 
of  collection,  &c. 

It  was  also  agreed  that  the  contract  for  building  the  boat 
should  be  placed  in  the  hands  of  an  attorney  (Piatt)  for  col- 
lection, who  was  directed  by  the  plaintiff  to  pay  over  the 
balance  after  deducting  the  above  charges,  costs,  &c.,  to  the 
defendant. 

The  agreement  to  accept  for  the  amount  of  this  balance, 
in  pursuance  of  which  the  draft  in  question  was  drawn,  was  . 
made  at  the  time  of  the  execution  of  this  assignment.    The 
whole  was  one  transaction. 

The  defendant  claimed  that  he  had  already  paid  over  to 
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the  plaintiff  all  the  moneys  received^  except  the  $600  lent, 
and  some  six  hundred  dollars  which  he  was  obliged  to  ad« 
vance  for  the  purpose  of  completing  the  boat  according  to 
the  contract;  and  which  he  insisted  he  had  a  right  to 
advance,  Ist,  by  the  terms  of  the  assignment ;  and  Sd,  as 
assignee  and  holder  of  the  contract.  The  expense  consisted 
in  furnishing  a  new  set  of  shafts  for  the  boat,  the  first  haying 
proved  defective. 

This  ground  was  denied  by  the  plaintiff ;  but,  if  otherwise, 
it  was  insisted  that  the  defendant  had  been  already  allowed 
the  amount  as  one  of  the  company  in  a  suit  brought  by  the 
plaintiff  against  them,  to  recover  the  balance  due  on  the 
contract,  in  which  this  item  had  been  given  in  evidence  by 
way  of  reducing  the  recovery. 

It  appeared  that  a  suit  had  been  commenced  in  September, 
1835,  against  the  company ;  on  the  trial  of  which,  evidence 
had  been  given  on  the  part  of  the  defence  of  the  moneys 
paid  by  the  defendant  in  procuring  the  new  set  of  shafts, 
and  which  was  on  that  account  claimed  to  be  deducted. 
The  defendant  here  was  one  of  the  company,  and  of  course 
one  of  the  defendants  in  that  suit ;  but  he  did  not  assent  to 
the  application  of  the  money,  and  refused  to  furnish  the 
original  bills  for  the  trial.  The  items,  however,  were  proved 
by  the  agent  employed  to  purchase  the  shafts. 

The  plaintiff  recovered  in  that  suit  a  verdict  of  $5,240.31, 
which  on  motion  for  a  new  trial  was  set  aside.  Afterwards 
the  parties  compromised,  and  the  defendants,  on  plaintiff's 
consenting  to  deduct  various  items,  in  the  aggregate  amount- 
ing to  $1,178.06,  agreed  to  waive  a  new  trial  and  let  judg- 
ment be  entered  up  for  the  balance.  It  does  not  appear 
that  the  item  in  controversy  here  was  one  of  those  deducted 
from  the  amount  of  the  verdict. 

There  was  a  good  deal  of  evidence  given  on  the  point, 
whether  the  boat  had  been  completed  according  to  the  con- 
tract, and  accepted  absolutely  by  the  company  before  the 
shafts  supplied  by  defendant  gave  way;  but  the  disposition 
of  the  case  at  the  circuit  renders  it  unimportant  to  detail  it. 

When  the  testimony  closed,  the  judge  charged  that  the 
trial  and  judgment  in  the  suit  of  Blanchard  against  the 
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company  constituted  a  bar  to  the  claim  now  set  up  by  the 
defendant,  as  the  same  defence  was  then  gone  into  and  sub- 
mitted to  the  jury.  He  fiirther  charged  that  the  assignment 
of  the  contract  to  the  defendant,  taken  in  connection  with 
his  agreement,  made  at  the  same  time  and  on  which  this  suit 
was  brought,  did  not,  by  its  terms,  authorize  him  to  advance 
fer  the  plaintiff  money  which  might  be  necessary  to  repair 
defects  in  the  workmanship  appearing  after  the  boat  had 
been  delivered  to  the  company  complete.  And  further,  that 
defendant  was  not  authorized  to  advance  money  for  plaintiff^  iie« 
cessarf  to  complete  the  boat  according  to  the  contract^  and  retain 
it  out  of  the  moneys  which  might  come  from  the  company  to 
him  under  the  assignment.  And  further,  that  it  was  necessary 
for  the  defendant  to  have  applied  to  Blanchard  to  procure 
new  shafts  before  he  would  be  allowed  to  procure  them  and 
charge  Blanchard  with  the  expense.  And  that  any  money 
advanced  by  the  defendant,  individually,  to  procure  new 
shafts  could  have  been  brought  in  by  him  on  the  trial  against 
the  company,  and  an  allowance  obtaiixed  therefor,  if  it  was 
a  proper  and  necessary  expense ;  to  which  several  opinions, 
exception  was  taken.  Verdict  for  plaintiff.  Defendant 
moves  for  a  new  trial,  on  a  bill  of  exceptions. 

By  the  Courty  Nelson,  Ch.  J.  1.  I  am  of  opinion  the 
learned  judge  erred  in  ruling,  that  the  defendant  was  not, 
under  the  circumstances,  authorized  to  advance  money  for 
the  plaintiff  necessary  to  complete  the  boat,  in  pursuance 
of  the  contract  entered  into  between  him  and  the  company, 
and  to  retain  the  amount  out  of  any  moneys  that  might  come 
into  his  hands  under  the  assignment  of  28th  May,  1835. 
.  The  proposition  assumes,  that  the  advance  may  have  been 
made  in  good  faith  and  for  the  sole  purpose  of  the  comple- 
tion, and  still  the  defendant  not  entitled  to  credit  in  the 
settlement  of  accounts  between  him  and  plaintiff. 

There  is,  therefore,  no  controversy  as  respects  this  part 
of  the  charge  about  the  application  of  the  money,  in  fact, 
toward  the  proper  completion  of  the  boat    That  is  admitted. 

In  reference  to  the  contract  itself,  it  appears  that  the 
company  reserved  to  themselves,  in  express  terms,  the  right 
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to  have  the  price  stipulated  to  be  paid  the  plaintiff  for  build- 
ing the  boat  first  applied  to  the  purchase  of  the  necessary 
materials  and  in  carrying  on  the-  work  until  the  boat  was 
finished  and  put  in  operation,  when  any  balance  that  might 
remain  due  was  to  be  paid  over.  They  did  not  choose,  it 
seems,  to  trust  to  his  individual  responsibility ;  and  hence 
the  stipulation  that  no  part  of  the  price  was  to  be  paid  with- 
out regard  to  state  of  the  work,  till  the  whole  was  finished. 

This  clause  explains  the  meaning  and  object  of  one  to  be 
found  in  the  assignment  to  the  defendant. 

After  mentioning  the  sums  of  money  already  advanced  to 
the  plaintiffj  and  to  be  advanced  upon  outstanding  bills,  it 
is  added,  *^  There  shall  also  be  deducted  from  the  balance 
due  on  said  contract  money  sufficient  to  complete  said  boat 
according  to  contract." 

Now,  whether  this  money  was  advanced  by  the  company 
under  the  privilege  reserved  in  the  contract,  or  by  the  de- 
fendant, the  assignee  interested  in  its  completion,  was  a 
matter  of  no  importance  to  the  plaintiff. 

In  either  case  the  result  would  be  the  same,  the  balance 
to  be  paid  over  to  the  plaintiff  in  the  end  would  be  so  much 
the  less.  The  money  advanced  would  be  so  much  money 
paid  to  his  use  and  at,  his  request,  agreeably  to  the  condi- 
tions of  the  contract  between  the  parties. 

Besides,  the  defendant,  as  assignee  and  quasi  owner  of 
the  contract  had  a  perfect  right,  for  the  protection  of  his 
own  interest  as  well  as  the  interest  of  the  assignor,  to  make 
any  advances  that  might  he  proper  or  necessary  to  complete 
the  boat,  as  nothing  could  be  realized  by  the  one  or  the 
other  until  it  was  finished.  He  stood  in  the  place  of  Blan- 
chardy  at  least  to  the  extent  of  his  own  interest  in  the  con- 
tract ;  and  was  clearly  justified  therefore  in  taking  any  step 
that  it  would  have  been  right  and  proper  for  Blanchard  to 
have  taken  by  way  of  performance  of  the  contract  on  his 
part.  This  power  was  essential  to  the  proper  protection  of 
his  interest ;  without  it  the  assignment  might  have  been 
worthless  as  a  security. 

2.  I  am  inclined  to  think  that  the  verdict  and  judgment 
in  favor  of  the  plaintiff  upon  the  contract  against  the  asso- 
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ciatioD,  unexplained,  wonld  be  conclusive  upon  the  defend- 
ant as  respects  the  defence  here. 

The  same  matter  was  given  in  evidence  on  the  part  of  the 
defence  on  the  trial  in  that  suit,  and,  whether  allowed  or  not 
by  the  jury,  must  be  regarded  as  a  final  disposition  of  it^ 
unless  the  effect  of  the  verdict  be  removed  by  the  terms  of 
the  settlement  to  which  we  shall  hereafter  refer. 

The  defendant,  being  one  of  the  association,  must  be  taken 
as  having  assented  to  the  use  of  this  matter  by  way  of  de- 
fence in  the  suit  against  them ;  at  all  events  it  must  be  so 
regarded  until  more  efiicient  steps  are  sho\fn  by  him,  in 
order  to  preclude  the  use  of  it  on  that  trial ;  and  then  it 
would  be  obviously  unjust  to  allow  him  the  benefit  of  the 
same  matter  a  second  time. 

It  is  said,  however,  that  the  jury  on  the  trial  against  the 
company  did  not  credit  this  item  to  them ;  in  other  words, 
did  not  allow  it  by  way  of  defence.  But  that  we  do  not 
know^  and  besides,  if  rejected  on  the  merits,  the  verdict 
would  be  equally  decisive  of  it. 

It  is  further  said,  that  setting  aside  the  verdict  and  grant* 
ing  a  new  trial,  with  the  subsequent  compromise  between 
the  parties  of  the  subject  matter  of  that  suit,  placed  it  upon 
the  same  footing  as  if  no  trial  had  ever  taken  place. 

The  proposition  may  be  true  in  the  abstract,  but  is  not 
applicable  to  this  case,  upon  the  peculiar  circumstances  at- 
tending the  arrangement. 

After  the  new  trial  was  granted,  the  defendants  agreed, 
on  certain  specified  deductions  being  made,  to  waive  the 
rule  granting  it,  and  to  permit  judgment  to  be  entered  up.  In 
good  sense,  therefore,  and,  I  think,  in  legal  effect,  the  judg- 
ment stands  upon  the  same  footing  as  if  no  new  trial  had 
been  granted,  with  the  exception  of  the  items  thus  specifi- 
cally deducted.  Every  other  item  or  subject  matter  used  by 
way  of  defence  upon  the  trial  remains,  and  should  be  deemed 
to  have  entered  into  the  consideration  of  the  jury  in  making 
up  their  verdict,  and  which  the  parties  themselves  have 
adopted  as  the  basis  of  the  settlement. 

I  admit  this  amicable  adjustment  of  the  controversy  opens 
the  verdict  and  judgment  to  explanation;  they  are  both 
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subject  to  be  controlled  by  the  terms  and  conditions  of  the 
settlement ;  and  if  it  had  affirmatively  appeared  upon  this 
trial  that  the  money  advanced  for  the  repair  of  the  boat  by 
the  defendant,  and  which  was  given  in  evidence  on  the  trial 
against  the  company,  had  been  withdrawn  or  excluded  in 
arranging  the  terms  of  the  settlement,  the  defence  here 
would  have  been  disembarrassed  of  the  difficulty. 

But  that  does  not  appear.  As  the  case  must  go  down  for 
a  new  trial  for  the  reason  above  stat-ed,  the  defendant  will 
have  an  opportunity  of  giving  this  explanation  if  it  exists. 
If  it  does  not,  we  are  of  opinion  the  verdict  and  judgment 
will  be  decisive  of  the  defence. 

As  this  point  goes  to  the  whole  of  the  defence,  if  this  waA 
a  case  it  would  be  our  duty  to  refuse  a  new  trial,  notwith- 
standing the  error  committed  on  the  first  ground  stated ;  but 
as  it  is  a  bill  of  exceptions,  we  are  not  at  liberty  to  disre- 
gard it  The  party  is  only  required  to  put  upon  the  record 
so  much  of  the  evidence  as  may  be  necessary  to  raise  a 
point  of  law ;  we  can  not  say,  therefore,  what  effect  the  de- 
cision may  have  had  upon  the  trial. 

New  trial  granted,  costs  abide  event 


The  Long  Islakd  Bank  vs.  Townsekd  and  others. 

In  a  suit  by  a  bank  on  a  promlBSory  note  against  an  aocomodation-maker,  and 
two  joint  indoraera  for  whose  benefit  the  note  was  madOi  it  appeared  that, 
after  the  note  had  been  protested,  one  of  the  indorsers  made  deposits  with 
plaintiff  on  his  indiridnal  account  Hdd,  that  the  plaintiff  should  not  have 
appUed  the  deposits  on  the  note  without  the  assent  of  the  partj  who  made 
fhem,  and  that  thej  are  not  to  be  regarded  in  this  suit  as  so  much  towards 
payment  of  the  note. 

Assumpsit  on  two  notes  against  makers  and  indorsers,  one 
for  1 1137.68,  payable  to  the  order  of  Manly  &  Clark  in  four 
months,  dated  November  26th,  1841,  the  other  for  $750.00^ 
to  the  order  of  the  same  payees,  in  ninety  days,  dated  Jan- 
uary 2l8t,  1842.    Both  were  made  by  J.  &  C.  Townsend,  in- 
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dorsed  by  the  payees  and  discounted  by  the  plaintififs.  The 
notes  were  duly  protested  and  the  indorsers  made  no  defence 

After  the  first  note  fell  due  and  was  protested,  one  of  the 
makers  called  at  the  bank,  and  informed  the  cashier  that 
they  were  accommodation  makers  and  that  the  indorsers 
were  to  take  care  of  the  paper;  that  they  had  assigned 
property  on  security  and  he  would  transfer  it  to  the  bank; 
the  cashier  proposed  to  take  it,  but  the  offer  was  not  com* 
plied  with. 

It  appeared  on  the  trial  that  the  firm  of  Manly  &  Clark 
(the  indorsers)  had  a  running  account  with  the  bank,  which 
was  still  open,  the  last  transaction  was  the  16th  March  1842, 
and  a  balance  against  them  of  $10.02.  The  firm  failed  about 
the  time  the  notes  fell  due.  It  further  appeared,  that  Man- 
ly, one  of  the  firm,  had  an  individual  account  with  the  bank, 
and  that  after  the  notes  fell  due  and  were  protested  cash 
deposits  hcul  been  made  for  notes  discounted,  and  collections 
made  for  and  on  his  private  account. 

The  defendants  (the  makers)  insisted,  that  these  several 
sums  should  have  been  applied  by  the  bank  upon  the  notes 
of  the  firm,  and  ought  now  to  be  regarded  as  payment  as 
far  as  they  would  go.  But  the  judge  ruled  otherwise  and 
directed  a  verdict  for  the  plaintiffs.  Defendants  move  for  a 
new  trial  on  a  bill  of  exceptions. 

By  the  Courts  Nelson,  Ch.  J.  Assuming  that  Manly  A 
Clark  were  principals  upon  the  notes,  and  the  firm  bound  to 
take  up  the  paper,  it  is  clear  the  plaintiffs  had  no  right  to 
apply  the  private  funds  of  one  of  the  members  in  their  hands 
in  payment  without  his  assent,  and  the  case  negatives  any 
such  inference.  Even  had  the  funds  belonged  to  the  part- 
ners they  could  not  have  been  so  applied  without  their  as- 
sent express  or  implied;  the  plaintiffs  would  have  been 
compelled  to  resort  to  their  right  of  set  off.  But  here  the 
cash  deposits  being  made  to  the  credit  of  the  private  account 
of  one  of  the  firm,  had  a  suit  been  brought  against  them,  to 
recover  the  amount,  the  notes  could  not  have  been  set  off 
against  the  demand,  being  held  on  a  different  right,  and 
against  different  parties.    A  demand  against  the  firm  can 
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not  "be  B6t  off  against  the  private  claim  of  one  of  the  part- 
ners. (1  Caine,  323 ;  6  Cow.,  261 ;  3  Wend.,  400 ;  Collier  on 
Part.,  446,  ed.  of  1839.) 

The  case  of  Baker  vs.  Stackpoole,  9  Cow.,  420,  is  not  ap- 
plicable. 

There  K,  the  partner,  consented  to  the  application,  bat 
the  creditor  sought  to  retain  the  money  for  other  purposes 
and  enforce  the  collection  of  the  partnership  demand,  re- 
fusing to  apply  it  to  the  extinguishment  of  that  debt. 

The  court  held,  under  such  circumstances,  he  could  not 
wait  till  E.  became  further  indebted  to  him,  and  then  ap- 
propriate the  money  to  the  payment  of  the  new  individual 
indebtedness,  leaving  the  joint  demand  open  and  unsatisfied. 

New  trial  denied. 


Wabnbb  w.  Dunham  and  Withers. 

Where  in  a  snit  on  a  bond  conditioned  that  defendants  shall  return  to  plain- 
tiff (assignee  and  attomej  of  an  executor)  money  received  bj  one  of  them 
(D.)  out  of  the  estate  of  the  deceased,  in  case  anj  claim  entitled  under  the 
will  to  a  preference  over  said  money  be  brought  against  the  est&te,  the  de- 
claration assigned  as  breach  a  judgment  against  the  estate  in  favor  of  C.  D., 
avering  that  it  had  preference  and  thai  the  money  was  wanted  to  pay  it,  it 
is  a  good  plea,  that  C.  D.  released  under  seal  to  D.  the  said  money  from 
the  effect  of  said  judgment. 

The  release,  being  under  seal,  purported  in  effect  x>ayment  of  the  money. 

The  replication  set  up  an  assignment  of  the  judgment  by  C.  D.  to  a  third  per- 
son before  the  release  to  J>.  Htld,  on  demurrer,  that  it  was  necessary  to 
aver  a  consideration  for  the  assignment,  although  under  seal ;  but  not  that 
defendants  had  notice  of  the  assignment ;  and  that  there  should  have  been 
an  averment  that  the  suit  was  brought  for  the  benefit  of  the  assignee. 

Debt  upon  bond,  dated  February  8th,  1837;  penalty,  t2,000. 
The  condition  recited  that  the  said  Alfred  F.  Dunham  had, 
without  the  consent  of  the  plaintiff,  received  from  the  sur- 
rogate of  the  city  and  county  of  New  York  the  sum  of 
(380.50,  being  money  of  the  estate  of  Mary  Dunham  deceased, 
and  also,  that  the  further  sum  of  $776,  other  parcel  of  the 
estate,  was  then  in  the  hands  of  the  said  surrogate,  and  that 
the  said  Alfred  claimed  that  this  sum  ought  to  be  paid  to 
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him  under  the  will  of  the  said  Mary  Dunham  deceasedyand  that 
the  said  plaintiff  also  claimed  the  right  to  receive  the  same 
on  behalf  of  the  acting  executor  of  the  said  will,  but  was 
prevented  bj  the  caveat  of  the  said  Alfred ;  and  that  the 
plaintiff  had  consented  to  allow  the  said  money  to  be  paid 
to  the  said  Alfred,  on  condition  of  being  indemnified.  It 
was  then  conditioned  that  if  the  said  two  several  sums  of 
money  received,  and  to  be  received  by  the  said  Alfred  as  a- 
foresaid,  should  be  at  any  time  then  after  required  or  wanted 
in  whole  or  in  part  for  the  purpose  of  paying  any  claims, 
creditors,  legatees,  or  others  having  prior  or  better  rights 
under  the  will  of  the  said  Mary,  or  for  any  other  lawful 
purpose,  and  that  if  the  said  Alfred  F.  Dunham  and  Reuben 
Withers  or  either  of  them  should  thereupon,  and  from  time 
to  time,  refund  or  pay  to  the  said  plaintiff  on  demand  the 
whole  of  said  moneys  with  interest,  if  necessary,  as  afore- 
said, for  the  purpose  in  that  behalf  expressed,  then  the 
said  obligation  to  be  void,  otherwise  to  remain  in  full 
force. 

The  declaration  then  avers  that  the  plaintiff,  at  the  time 
of  the  execution  of  the  aforesaid  bond,  as  the  assignee  and 
attorney  of  D.  R.  Dunham,  sole  acting  executor  under  the 
will  of  Mary  Dunham  deceased,  had  charge  of  the  assets  of  the 
estate  of  said  Mary  in  the  state  of  New  York,  and  was  and 
from  thence  has  been  entitled  to  collect  and  administer  the 
same  so  far  as  the  same  remained  unadministered. 

2nd  Breach.  And  the  said  plaintiff  for  assigning  another 
breach  of  said  condition,  &c.  says,  that  the  whole  amount 
of  the  said  sums  of  money  in  the  condition  mentioned,  with 
interest,  is  wanted,  and  required  by  the  said  plaintiff  for  the 
purpose  of  paying,  amongst  other  claims  outstanding  against 
the  estate,  a  judgment  in  favor  of  Caroline  Dunham  to  a  large 
amount,  to  .wit,  $5,677.00,  the  said  payment  being  a  prior 
and  better  claim  than  the  right  or  equity  of  the  said  Alfred. 
And  also,  for  the  purpose  of  paying  a  large  amount,  to  wit, 
$5,000  now  due  and  owing  to  the  said  Caroline,  as  one  of 
the  legatees  under  said  will,  and  whose  claim  is  prior  and 
bettor  than  any  right  or  equity  of  the  said  Alfred.  B^ 
reason  whereof,  Ac. 
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4/A  Plea.  And  for  a  farther  plea  on  this  behalf  as  to  the 
2d  point  of  the  said  declaration,  &c.,  the  defendants  say,  that 
the  said  two  several  sums  of  money  mentioned  in  the  con- 
dition of  the  said  bond  are  not  necessary,  nor  are  they 
wanted  or  required  by  the  said  plaintiff  for  the  purpose  of 
paying  in  whole  or  in  part  a  judgment  outstanding  against 
the  estate  of  the  said  Mary  Danham,  deceased,  in  favor  of 
Caroline  Dunham,  because  they  say,  that  on  the  11th  August 
1837,  Ac,  the  said  Caroline  by  her  certain  writing  of  release, 
sealed  with  her  seal,  and  now  shown  to  the  court,  &c.,  did 
release  and  discharge  the  said  Alfred,  his  heirs  and  assigns 
for  ever,  certain  moneys,  of  which  the  said  two  several  sums 
of  money  mentioned  in  the  said  condition  are  part  and 
parcel,  of  and  from  the  effect  and  operation  of  the  said 
judgment  obtained  by  her  against  the  estate  of  the  said 
Mary,  of  which  the  said  plaintiff  had  notice,  &c.,  concluding 
with  a  verification. 

Replication. — ^And  the  said  plaintiff  as  to  the  said  plea  of 
the*  said  defendants  by  them  fourthly  pleaded,  &c.,  says,  that 
before  the  time  of  the  execution  and  delivery  of  the  said 
release  mentioned,  to  wit,  on  the  1st  July  1837,  &c.,  the  said 
Caroline  by  her  certain  writing  of  assignment,  sealed  with 
her  seal,  and  now  shown  to  the  court,  &c.,  did  bargain,  sell, 
assign,  transfer  and  set  out  unto  Charles  F.  Mayer,  the  said 
judgment  mentioned  in  plaintiff's  declaration,  and  thereby 
constituted  the  said  Charles  her  lawful  attorney,  <fec.,  to  col- 
lect the  same  in  her  name,  the  same  as  if  she  were  present, 
and  that  on  said  day,  &c.,  the  said  Charles  became  the  as- 
signee and  sole  owner  of  the  said  judgment,  and  continued 
to  be  such  sole  owner  at  the  time  of  the  release,  &c.  Con- 
cluding with  a  verification. 

To  this  replication  the  defendants  demured,  specifying  the 
following  causes :  1.  That  the  said  replication  is  defective 
in  not  avering  the  consideration  paid  by  the  said  Charles  F* 
Mayer  for  the  assignment  of  said  judgment.  2.  For  not 
avering  that  the  said  defendants  had  notice  of  said  assign- 
ment. 3.  For  not  avering  that  the  action  was  brought  on 
account  of  and  for  the  benefit  of  the  said  Charles  F.  Mayer. 
Joinder  in  demurrer. 


NEW  YORK— 1843.  S09 


Warner  ▼.  Danham. 


By  the  Courts  Nblson,  Ch.  J.  The  plea,  I  think,  con- 
stitutes a  good  answer  to  the  breach  assigned  in  the  de- 
claration to  which  it  has  been  pleaded. 

The  condition  of  the  bond,  in  substance,  obligated  the  de- 
fendants to  refund  the  two  sums  of  money  received  by  A. 
F.  Dunham,  in  case  any  claim  was  brought  against  the  estate 
of  the  deceased,  entitled  to  a  preference  over  him  to  the 
money  under  the  will. 

The  breach  assigned  is  a  judgment  against  the  estate  in 
favor  of  Caroline  Dunham,  which  is  avered  to  have  pre- 
ference, and  that  the  money  is  wanted  for  the  purpose  of 
being  applied  towards  the  payment  of  it. 

In  answer  to  which,  the  plea  sets  iip  a  release  ^nd  dis- 
charge executed  by  the  said  Caroline  to  the  said  Alfred,  by 
which  she  releases  and  discharges  the  two  sums  of  and  from 
the  effect  and  operation  of  the  judgment — in  effect,  the 
payment  of  the  money — for  the  release,  being  under  seal, 
imports  this  much  on  its  face.  A  payment  to  the  cestui  que 
trust,  and  discharge  by  her  to  the  debtor  under  the  circum- 
stances extinguished  the  demand. 

The  question  then  turns  upon  the  effect  of  the  replication. 
That  sets  up  an  assignment  of  the  judgment  by  Caroline  to 
a  third  person  previous  to  the  payment  of  the  money  to  her, 
and  discharge  of  the  obligors  in  the  bond. 

It  is  insisted  this  is  no  answer  to  the  plea  for  the  reason. 
1.  There  is  no  averment  of  a  consideration  paid  by  the  as- 
signee. 2.  Nor,  of  notice  to  the  defendants  before  the 
execution  of  the  release  to  them ;  and  3.  No  averment  that 
the  suit  is  brought  on  account,  and  for  the  benefit,  of  the 
assignee. 

1.  As  to  consideration. — That  point  was  expressly  decided 
in  Prescott  v.  Holly  17  Johns.,  285.  There,  it  is  true  it  did 
not  appear  from  the  replication,  that  the  assignment  was 
founded  upon  any  consideration.  Here  the  assignment  being 
under  seal  imports  a  consideration.  The  court  say,  it  ought 
to  have  been  avered  in  the  replication  that  the  debt  had 
been  assigned  for  a  full  and  valuable  consideration :  and  go 
on  to  state  the  reason,  namely,  that  the  creditor  of  the  payee 
who  was  there  seeking  to  apj^y  the  demand  to  the  payment 
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of  his  debts,  showed  an  interest  in  it  unless  assigned  bona 
fide,  and  for  a  valuable  consideration. 

The  court  also  refer  to  and  approve  of  Perkins  v.  Parker, 
1  Mass.,  117,  where  the  necessity  of  this  averment  was  dir- 
ectly held  by  all  the  judges ;  and,  also>  that  the  acknowledg- 
ment of  value  received  in  the  assignment  was  not  sufficient ; 
that  a  consideration  expressing  a  mere  formal  value  was  in- 
effectual to  protect  the  assignee  against  conflicting  equities 
or  claims  to  the  chose  in  action ;  and  that  the  assignment 
on  this  account  must  be  founded  upon  a  good  and  adequate 
consideration. 

In  Winch  v.  Keely,  1  T.  R,  619,  the  consideration  for  the 
assignment  is  set  out  in  the  replication,  though  the  instru- 
ment was  under  seal. 

The  case  of  the  assignee  is  analogous,  in  principle,  to  that 
of  a  bona  fide  purchaser  without  notice,  who  in  equity  must 
aver  a  valuable  consideration  paid,  independently  of  the 
recital  in  the  purchase  deed,  to  overcome  the  equity  made 
out  against  him.  (Sugd.  Vend.,  chap.  18,  pp.  757 — ^760,  and 
cases. ) 

2.  As  to  notice. — ^I  apprehend  that  is  not  necessary,  in 
this  case,  in  order  to  protect  the  assignee.  If  payment  had 
been  made  by  the  judgment  debtor,  or  the  executor  who 
represents  the  .party,  before  notice  from  the  assignecj  it 
would  have  been  effectual  and  valid  against  him.  The  de- 
fendants are  not  parties  to  the  judgment,  and  stand  in  no 
way  connected  with  the  security,  so  as  to.  apprise  him  of 
their  obligation,  and  enable  him  to  give  the  notice.  No  de- 
fault, therefore,  in  this  respect,  can  be  imputed,  and  in  the 
conflict  of  equities,  the  rule,  which  is  the  same  at  law  as  in 
equity,  qui  prior  est  tempore^  potior  est  jure^  applies.  The  de- 
fendants stand  in  no  more  favorable  position  than  a  person 
who  had  taken  a  subsequent  assignment  of  the  judgment 
for  value  paid,  without  notice  of  the  previous  one.  In  that 
case  his  interest  is  not  protected.  Notice  to  him  from  the 
first  assignee  is  impracticable  in  the  nature  of  things.  It  is, 
equally,  so  in  this  case.  ^Muir  v.  Schencky.2  Hill,  228,  and 
cases  there  cited.) 

3.  As  to  the  necessity  of  an  averment  that  the  suit  was 
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brought  on  account  of  and  for  the  benefit  of  the  assignee. 
That  was  expressly  held  to  the  essential  in  Prescatt  y.  HcUl^ 
and  in  the  cases  there  refered  to. 

Judgment  for  the  defendants  on  demurrer,  leave  to  amend 
on  the  usual  terms. 


9 

Staats  vs.  Hodges  and  others. 

One  P.  owned  and  demised  certain  premises,  and  plaintiir  sold  him  fdmitnre 
therefor,  conditionallj  that  she  was  to  he  paid  for  the  famitore  out  of  the 
rent  of  the  premises,  and  to  retain  title  to  the  famitore  till  paid  in  fall. 
P.  sabseqaentlj,  at  the  instance  and  with  the  consent  of  plaintiff,  as- 
signed the  rent  of  the  premises  in  trast  to  pay  his  debts,  one  of  which  was  a 
balance  dae  plaintiif  for  the  f  amitare,  and  which  was  to  be  paid  as  had  been 
previoasl/  agreed  apoi^  Heldf  that  this  was  no  waiver  of  the  condition  of 
the  sale,  and  that  it  did  not  therebj  become  absolate. 

Error  to  the  recorder's  court  of  Buffalo.  The  action  was 
trover  for  a  quantity  of  household  furniture. 

The  plaintiff  proved  that  she  had  placed  in  the  American 
Hotel,  in  the  city  of  Buffalo,  in  1836,  various  articles  of 
household  furniture  to  be  used  therein,  of  the  value  of 
$8,027.28,  under  an  arrangement  with  A.  Palmer,  the  owner 
of  the  hotel,  by  which  it  was  agreed  that  the  property  should 
not  be  liable  for  rent  or  taxes,  and  should  be  paid  for  by 
applying,  from  time  to  time,  the  rents  accruing  to  Palmer 
from  the  tenants  of  the  building ;  and  that  the  furniture  was 
to  remain  the  plaintiff's  property  till  the  whole  purchase 
money  was  paid,  and  then  to  become  the  property  of  Palmer. 
It  further  appeared  that  she  had  received  payments  at  vari- 
ous times  from  the  said  rents,  an  amount  which  when  credited 
left  a  balance  of  $2,220.56.  The  co-partnership  of  the  de- 
fendants, who  were  in  the  occupation  of  the  hotel  and  fur- 
niture, was  proved,  and  a  demand  and  refusal. 

It  further  appeared  that  the  American  Hotel  had  been 
sold  on  a  mortgage  given  by  Palmer  anterior  to  the  lease, 
under  which  the  rent  accrued,  and  which  was  to  be  applied 
in  payment  of  the  furniture,  and  that  nothing  had  since  been 
paid  on  the  same. 


212  CASES  IN  THE  SUPREME  COURT. 

Staats  y.  Hodges. 

The  defendants  proved  that  A.  Palmer  had  leased  the  hotel 
to  be  furnished^  to  one  Preston  Hodges  from  date  (20th 
September,  1836)  until  the  Ist  May,  1845,  for  a  rent  of  nine 
per  cent  upon  all  moneys  received,  payable  monthly.  The 
purchase  of  the  property  by  Palmer  of  the  plaintiflF,  upon  the 
terms  mentioned,  was  to  enable  him  to  supply  the  necessary 
furniture  required  by  the  covenants  in  the  above  lease. 

On  the  11th  April,  1837,  Palmer  assigned  the  lease  of 
Hodges  to  George  W.  Clinton  in  trust  to  pay  certain  debts, 
and,  among  others,  the  balance  still  due  to  the  plaintifil 
Clinton  was  also  directed  in  this  assignment  to  purchase  of 
the  plaintiff  an  additional  quantity  of  furniture  not  exceeding 
the  sum  of  $2,000  in  order  to  complete  the  supply  required 
under  the  lease,  and,  if  required,  to  secure  the  payment  of 
the  purchase  money  and  interest  by  a  chattel  mortgage. 
The  assignment  to  Clinton  was  made  with  the  knowledge 
and  consent  of  the  plaintiff,  and  upon  her  threats  that  she 
would  remove  the  furniture  from  the  house.  She  agreed  at 
the  foot  of  the  assignment  to  supply  the  additional  furniture 
upon  the  security  there  mentioned. 

When  the  testimony  closed,  the  counsel  for  the  defendants 
contended  that  the  procurement  of  the  assignment  to  Clinton 
by  the  plaintiff,  and  her  subsequent  acts  amounted  to  a  sanc- 
tion of  the  lease  by  Palmer  to  Preston  Hodges  and  estopped 
her  from  claiming  possession  of  the  furniture  against  him, 
or  the  defendants  claiming  under  him ;  and  thereupon  the 
recorder  nonsuited  the  plaintiff,  to  which  there  was  an  ex- 
ception. 

By  the  Courts  Nelson,  Ch.  J.  The  sale  of  the  furniture 
by  the  plaintiff  to  Palmer  was  conditional  and  no  title  passed 
until  the  payment  of  the  whole  of  the  purchase  money.  The 
condition  was  express,  and  intended  and  relied  on  as  the 
security  for  the  supply  of  so  large  an  amount  of  property 
on  credit.  This  view  of  the  contract,  indeed,  is  not  dis- 
puted. But  it  is  supposed  that  the  circumstances  attending 
the  assignment  of  the  lease  to  Clinton,  and  participation  of 
the  plaintiff  therein,  operated  as  a  virtual  waiver  of  the  con- 
sideration, so  that  the  sale  became  absolute. 
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This,  I  apprehend,  is  a  very  forced  conclasion.  Clinton 
took  the  place  of  Palmer  as  trustee,  and,  among  other  things, 
agreed  to  see  to  the  payment  of  the  plaintiff  as  had  been 
previously  agreed  by  Palmer  when  the  furniture  was  fur- 
nished, to  all  which  it  may  be  said  she  assented.  There  is 
no  change  of  the  original  contract  of  sale  either  express  or 
implied  ;  nor  any  thing  indicating  such  an  intent  by  either 
of  the  parties  concerned.  She  acquiesces  in  the  assignment 
to  Clinton,  perhaps  wishes  it,  as  she  may  have  regarded 
him  as  the  more  faithful  agent  in  the  application  of  the 
rents  to  the  extinguisment  of  her  claim,  on  condition  that 
he  shall  see  to  the  application.  This  is  the  good  sense  ot 
the  assignment,  and  I  have  no  doubt  all  that  Was  intended. 

Judgment  reversed,  and  venire  de  novo  by  recorder's 
court ;  costs  to  abide  event. 


Stafford  and  others  vs.  Webb. 

Pteintifb  uid  S.  C.  k  Co.  executed  an  agreement  bj  wbicb  the  former  were  to 
make  advances  to  the  latter  on  consignments  of  flour  to  be  sold  on  commis- 
sion. S.  C.  &  Co.,  in  pursoftnce  of  the  agreement,  shipped  1000  banels  of 
floar  at  Akron,  Ohio,  to  a  forwarding  house  in  Cleveland,  consigned  and  to 
be  forwarded  to  plaintiflb  in  New  York.  Plaintiffs  had  at  the  time  advanced 
more  than  the  value  of  the  flour.  Heldy  that,  the  moment  the  flour  was 
received  by  the  forwarders  at  Cleveland,  the  title  to  it  vested  in  the  plaint- 
Sib  ;  that  the  consignors  had  no  right  to  change  Its  destination ;  and  that 
the  plalntifb  could  claim  it  wherever  found,  even  from  an  innocent  partj. 

Even  the  right  of  stoppage  in  transitu,  common  to  consignors,  did  not  remain 
with  them  in  this  case,  as  they  had  already  received,  by  way  of  advance, 
the  fuU  amount  of  the  proceeds  of  the  article.  Ptr  Nelson,  Ch.  J.,  citing 
Hodgton  V.  £oy,  7  T.  R.,  440. 

SembUy  that,  under  the  circumstances  of  the  case,  the  property  in  the  flour 
changed  and  passed  to  plaintiflls,  when  it  was  shipped  at  Akron.  And  the 
fact,  that  the  flour  continued  in  the  actual  possession  of  the  oonsignors  tiU 
it  reached  Cleveland  (it  having  been  carried  from  Akron  to  Cleveland  ia 
boats  belonging  to  oonsignors),  does  not  conflict  with  such  a  conclusion. 

Replevin  in  the  detinet  An  agreement  was  entered  into 
between  the  plaintiffs  and  the  firm  of  Standart,  Chamberlin 
&  Co.,  on  the  20th  January,  1841,  by  which  the  former 
agreed  to  furnish  the  latter  funds  to  purobade  i^heat  in  the 
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state  of  Ohio,  to  be  manufactured  into  flour,  and  forwarded 
to  their  house  in  the  city  of  New  York,  to  be  sold  on  com- 
mission. .  The  advances  at  the  then  price  of  flour  to  be  at 
the  rate  of  $3  per  barrel  for  Etna  flour,  and  $2.75  for  Rit- 
tenhouse,  allowing  five  bushels  of  wheat  to  the  barrel ;  and 
if  prices  should  advance  or  recede,  the  advances  to  be 
regulated  accordingly.  During  the  winter  and  until  the 
opening  of  navigation,  the  advances  were  to  be  made  upon 
warehouse  receipts,  deposited  at  the  Bank  of  Massillon,  at 
the  above  rates ;  and  after  that,  the  firm  of  Standart,  Cham* 
berlin  &  Go.  were  to  draw  on  the  plaintiffs  upon  forwarding 
the  shipping  bills,  and  on  receipt  of  them  the  drafts  were  to 
be  accepted  and  paid.  The  said  firm  of  Standart,  Gham- 
berlin  &  Go.  agreed  that  all  the  wheat  so  purchased  should 
be  faithfully  and  promptly  manufactured  into  flour  and  the 
flour  forwarded  without  delay;  and  that  during  the  con- 
tinuance of  the  arrangement  they  would  not  put  Etna  flour 
into  any  other  hands  in  the  city  of  New  York.  The  arrange- 
ment was  to  continue  through  the  season  of  1841. 

The  firm  of  Standart,  Ghamberlin  &  Go.  manufactured 
and  shipped  to  the  plaintiffs,  in  pursuance  of  the  aforesaid 
arrangement,  between  17  and  18,000  barrels,  the  wheat 
having  been  purchased  with  funds  furnished  by  the  latter. 
The  shipments  were  made  at  Akron,  Ohio,  on  board  canal 
boats  belonging  to  Standart,  Ghamberlin  &  Go.  to  Cleveland, 
accompanied  with  bills  of  lading,  and  consigned  to  the 
plaintiffs.  Duplicates  were  made  out,  one  of  which  was 
kept  by  the  shippers  after  being  receipted,  by  the  captain  of 
the  boat,  the  other  delivered  to  him ;  and  each  recited,  that 
the  cargo  was  to  be  delivered  in  good  order  to  the  con- 
signees with  despatch. 

There  was  a  firm  of  Standart,  Griffith  &  Co.  forwarding 
merchants  at  Cleveland,  which  embraced  two  of  the  mem- 
bers of  the  house  of  Standart,  Ghamberlin  &  Co.,  and  which 
house  were  part  owners  of  and  agents  for  a  transportation 
company,  called  the  Troy  and  Erie  line,  which  line  had  a 
contract  with  Standart,  Ghamberlin  &  Co.  to  transport  all 
the  flour  shipped  by  their  house  that  season  from  Cleveland 
tp  the  city  of  New  York. 
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On  the  arrival  of  the  flour  in  the  canal  boats  at  Gleveland, 
Standart,  Griffith  &  Go.  wrote  on  the  face  of  each  bill  of 
lading  brought  bj  the  captain  a  receipt  acknowledging  the 
delivery  of  the  fiour^  which  was  then  returned  to  the  house 
of  Standart,  Chamberlin  &  Go.  Each  barrel  of  flour  shipped 
at  Akron  for  the  plaintiffs  had  the  initials  of  the  firm 
"  S.  G.  A  Go.,  N.  Y.,**  marked  upon  it  in  red  ink. 

The  plaintiffs  had  accepted  and  paid  drafts  drawn  by  the 
house  of  Standarty  Ghamberlin  &  Go.  during  the  season  of 
1841,  to  the  amount  of  some  $90,000 ;  and  from  the  first  of 
November  till  the  middle  of  December  there  was  no  time 
when  the  balance  in  their  favor  did  not  exceed  $10,000; 
and  a  balance  still  remains  in  their  favor  after  applying  the 
proceeds  of  the  flour  in  question  of  upwards  of  $1,600. 

It  further  appeared,  that  about  the  first  of  November, 
Standart,  one  of  the  firm  of  Standart,  Ghamberlin  &,  Go., 
applied  to  the  defendant  in  the  city  of  New  York  and  made 
an  arrangement  by  which  he  agreed  to  consign  to  him  for 
sale  on  commission  1000  barrels  of  flour,  he  agreeing  to  ad- 
vance acceptances  to  the  amount  of  $5,000.  On  account  of 
the  lateness  of  the  season  and  uncertainty  of  the  arrival  of 
the  flour,  Standart  stipulated  not  to  use  the  paper  until  the 
actual  delivery  of  the  flour.  The  arrangement  was  made 
by  Standart  in  the  name  of  his  fil'm. 

On  the  3d  and  11th  of  November  the  1000  barrels  were 
shipped  at  Gleveland  and  consigned  to  the  defendant  and 
bills  of  lading  transmitted  to  )iim.  This  was  parcel  of  the 
flour  shipped  at  Akron  by  the  house  of  Standart,  Ghamberlin 
&,  Go.,  marked  and  consigned  to  the  plaintiffs  in  the  way 
and  manner  already  detailed. 

On  the  arrival  of  the  flour  in  the  city  it  was  received  and 
put  in  store  by  the  defendant.  A  part  of  said  acceptances, 
amounting  to  $2,500,  were  negotiated,  presented  and  paid 
soon  after  the  arrival  of  the  flour. 

Wheeler,  one  of  the  firm  of  Standart,  Ghamberlin  &  Go., 
on  being  advised  by  the  plaintiffs  that  the  defendant  held 
and  claimed  some  of  the  flour  that  had  been  shipped  to  them, 
^ame  to  the  city  to  look  after  it,  and  identified  the  parcel 
of  1000  barrels  in  the  possession  of  the  defendant,  which  Us 
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house  at  Akron  bad  shipped  to  the  plaintiffs.  They  were 
all  marked  with  the  initials  of  the  firm,  **  S.  G.  &  Co.,  N*  Y.,'* 
had  been  put  on  board  the  canal  boats,  accompanied  with 
bills  of  lading,  expressing  that  the  flour  was  shipped  to  the 
plaintiffs  at  the  city  of  New  York,  and  sent  to  the  house 
of  Standart,  Griffith  &  Co.  at  Cleveland,  to  be  re-shipped 
and  forwarded  in  pursuance  of  the  general  arrangement 
under  the  contract  of  the  20th  January  before  refered  to. 

There  was  proof  that  these  initials  in  red  ink  were  not 
such  marks  as  would  induce  a  consignee  or  purchaser  to 
make  inquiry  as  to  the  ownership  of  the  flour,  which  came 
consigned  to  a  respectable  house. 

The  plaintiffs  demanded  the  flour  from  the  defendant,  and^ 
on  refusal,  brought  this  action.  The  judge  charged  that, 
under  the  contract  proved  between  Standart,  Chamberlin  & 
Co.  and  the  plaintiffs,  if  the  flour  was  put  up  at  Akron  and 
designed  to  be  consigned  to  the  latter^  set  apart  for  them, 
and  marked  with  their  initials,  and  shipped  to  the  house  at 
Cleveland,  and  received  by  that  house  to  be  forwarded,  that 
from  the  time  it  was  so  received,  it  became  the  property  of 
the  consignees,  so  far  as  to  entitle  them  to  the  possession  to 
cover  their  advances ;  and  that  they  had  a  right  to  claim  it 
wherever  found ;  that  the  shippers,  Standart,  Chamberlin  & 
Co.,  had  no  right  to  alter  its  destination ;  to  which  charge 
the  counsel  for  the  defendant  excepted. 

By  the  Courts  Nelson,  Ch.  J.  I  do  not  see  how  this  case 
can  be  distinguished  from  several  cases  recently  decided  in 
this  court,  involving  the  same  general  doctrine  applicable 
here,  especially  the  cases  Holhrook  v.  Wright  (24  Wend.,  169) 
and  Grosvenor  v.  Phillips  (2  Hill,  147),  and  which  were 
founded  upon  Haile  v.  Smith  (1 B.  &  P.,  563),  Verne  v.  Jewell 
(4  Camp.,  31)  and  Jlnderson  v.  Clark  (2  Bing.,  20). 

Both  parties  claiming  the  property  in  question  are  equally 
innocent,  and  one  or  the  other  must  bear  the  loss ;  but  in  a 
court  of  law  we  can  only  inquire  which  has  a  prior  and  bet- 
ter title,  and  dispose  of  the  case  accordingly. 

It  is  not  necessary  to  say  that  the  property  in  the  flour 
changed  and  passed  to  the  plaintiffs  when  shipped  on  board 
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the  canal  boats  at  Akron,  under  the  agreement  of  20th  Janu- 
ary, though  I  think  there  are  very  strong  considerations  in 
favor  of  that  conclusion.  They  had  already  advanced  at  the 
rate  of  three  dollars,  or  two  dollars  and  seventy-five  cents,, 
depending  upon  the  particular  brand  per  barrel,  upon  all  the 
flour  shipped,  in  consideration  of  which  the  consignors  had 
agreed  to  forward  it  as  soon  as  manufactured,  with  all  due  dis- 
patch to  their  house  in  New  York.  Indeed,  it  appears  that  the 
full  value  of  the  flour  had  in  point  of  fact  already  been  advanced 
before  it  was  shipped.  It  would  seem  reasonable,  therefore, 
that  from  the  moment  it  was  set  apart  for  the  particular  pur- 
pose of  fulfilling  the  agreement,  by  marking  upon  each  barrel 
the  initial&of  plaintiffs'  firm,  putting  it  on  board  accompanied 
with  a  bill  of  lading,  consigning  it  to  their  house,  their  in- 
terest in  the  property  should  be  deemed  to  attach.  This 
conclusion  seems  to  accord  both  with  the  obvious  intent  of  the 
parties  as  derived  from  the  agreement  and  justice  of  the  case. 

The  only  argument  against  it  is  derived  from  the  fact  that 
the  canal  boats  belonged  exclusively  to  the  house  of  Stan- 
dart,  Ghamberlin  &  Co.,  and  were  under  the  control  and 
direction  of  their  servants  and  agents,  and  hence  the  flour 
still  in  their  actual  possession  and  custody  while  in  the 
course  of  shipment  till  it  reached  the  carriers  at  Cleveland. 
But  looking  at  the  nature  of  the  contract,  and  intent  of  the 
parties,  I  see  nothing  in  this  arrangement  or  mode  of  trans- 
portation, necessarily  interfering  with  or  forbidding  the 
efl*ect  I  have  supposed  fairly  deducible  from  the  acts  of  the 
house  at  Akron  in  separating  the  particular  parcel  from  the 
general  mass,  in  the  way  already  stated,  and  starting  it  to 
the  place  of  destination.  A  destination  of  the  goods  by  the 
vendor  to  the  use  of  the  vendee ;  marking  them,  or  making 
them  up  to  be  delivered ;  removing  them  for  the  purpose 
of  being  delivered,  may  all  entitle  the  vendee  to  act  as  owner, 
to  assign  and  to  maintain  an  action  against  a  third  person 
into  whose  hands  soever  they  may  have  come.  1  Hen.  BL,  ^ 
362,  per  Ld.  Loughborough. 

But  be  this  as  it  may,  there  can  be  no  doubt,  I  think,  upon 
the  cases  above  refered  to,  that  the  moment  the  fiour  reached 
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Cleveland,  and  was  received  by  the  forwarders  for  the  pur- 
pose of  being  sent  on  to  the  consignees,  both  the  property 
and  possession  passed  and  were  afterwards  beyond  the  con- 
trol of  the  consignors.  They  had  no  more  right  or  power 
to  change  its  destination,  or  to  appropriate  it  to  any  other 
use  than  the  one  to  which  it  had  been  devoted,  than  an 
entire  stranger.  Even  the  right  of  stoppage  in  transitu, 
common  to  the  consignor,  did  not  remain  to  the  shipper  in 
this  case,  as  he  had  already  received  by  way  of  advance  the 
full  amount  of  the  proceeds  of  the  article.  {Hodgson  v.  Loy, 
7T.  R.,440.) 

It  was  strongly  urged  on  the  argument  in  behalf  of  the 
defendant,  that  the  flour  in  question  could  not  be  regarded 
as  having  been  shipped  under  and  in  pursuance  of  the  agree- 
ment of  the  20th  January,  but  that  it  was  shipped  to  the 
plaintiflFs  as  general  factors  or  commission  merchants  who 
as  such  would  acquire  no  interest  or  lien  upon  the  property 
for  previous  advances,  until  the  goods  came  into  their  actual 
possession.  ('<^  Hill,  150,  and  cases  there  cited.) 

The  answer  is,  that  all  the  testimony  in  the  case  leads  to  a 
contrary  conclusion.  It  is  true,  the  plaintiffs  so  far  departed 
from  the  contract  as  to  furnish  funds  at  an  earlier  period, 
and  exceeding  the  amount  stipulated  for ;  in  other  words, 
they  fulfilled  the  agreement  on  their  part,  and  something 
more,  as  they  were  not  bound  to  make  the  advances  until 
the  receipt  of  the  shipping  bills.  So  far  there  may  be  said 
to  be  a  modification  of  the  contract  which  the  course  of 
dealing  shows  was  assented  to  by  all  the  parties  concerned, 
and  which  it  is  not  to  be  denied  they  were  abundantly  com- 
petent to  make. 

Neither  do  I  perceive  how  this  modification  could  at  all 
affect  injuriously  the  rights  of  third  persons  ;  the  receipt  of 
the  shipping  bills  before  the  advances,  would  not  have  ad- 
vised the  defendant  of  the  interest  of  the  plaintiffs  in  the 
cargo  consigned,  nor  have  prevented  the  fraudulent  change 
of  its  destination  by  Standart  through  his  forwarding  house 
at  Cleveland.  The  defendant  would  have  been  equally  sub- 
ject to  the  imposition  under  either  aspect  of  the  agreement. 

New  trial  denied. 
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Benediot  and  others  vs.  Shebill, 

Defendant  wrote  and  addressed  the  following  letter  to  a  partj  In  New  York 
oitj :  *'Dear  Sir — Mr.  J.  T.  is  going  to  ihe  citj  to  purchase  goods.  He  is 
deoirons  of  purchasing  on  credit  to  the  amount  of  from  $1000  to  $1500.  J 
VfUl  guarantee  the  payment  tf  tuck  debts  €u  he  may  contract  for  the  purchase 
of  goods  on  credit  to  that  amount.^*  This  was  signed  bj  defendant.  Held, 
in  an  action  against  defendant  as  guarantor,  that  the  consideration  was  suf- 
ficiently expressed)  and  that  the  guaranty  was  not  confined  to  debts  con- 
tracted with  the  partj  to  whom  the  lotter  was  addressed,  but  included  the 
debt  due  to  another  who  had  sold  goods  and  giren  credit  to  J.  T.  on  the 
strength  of  the  above  letter,  (a) 

It  was  a  general  letter  of  credit  wherebj  defendant  engaged  to  paj  all  such 
debts  as  J.  T.  might  contract  in  the  purchase  of  goods,  on  the  usual  credit, 
to  the  amount  specified. 

Action  upon  the  following  guaranty : 

"  Ithaca,  Sept.  20,  1841. 
James  McElroy. 

Dear  Sir :  Mr.  John  Tichenor  is  going  to  the  city  to  pur- 
chase goods.  He  is  desirons  of  purchasing  on  credit  to  the 
amount  of  from  $1,000  to  $1,600.  I  will  giuircmJtee  the  pay^ 
ment  of  such  debts  as  he  may  contract  for  the  purchase  of  goods 
on  credit  to  that  amourU.^^    Signed  by  the  defendant. 

McElroy,  to  whom  the  letter  of  credit  is  addressed,  had 
been  a  merchant  in  Ithaca,  and  was  an  acquaintance  of 
Tichenor  and  the  defendant.  He  had  removed  to  the  city 
of  New  York,  and  was  at  the  time  a  clerk  in  the  store  of 
Williams,  White  &  Co.  Tichenor  carried  the  letter  with  him 
when  he  went  to  buy  the  goods,  and  made  some  four  bills 
at  different  houses,  amounting  in  the  aggregate  to  a  little 
short  of  the  (1,500.  The  bill  at  plaintiff's  was  $655.04  and 
the  usual  credit  given  at  four  months  upon  the  strength  of 
the  guaranty.  One  of  the  bills  was  made  at  the  house  of 
Williams,  White  &  Co.  where  McElroy  was  clerk. 

The  four  bills  of  goods  were  endorsed  on  the  letter  at  the 
time  of  the  purchase,  and  the  following  receipt  given  by 

(a)  See  Walrath  v.  Thompson,  4  Hill,  200,  6  id.,  540,  and  2  Comst.,  185  ; 
SmUhy.  Dunn,  6  mU,  543 »  Gatu  t.  McGce,  3  Kern.,  232. 
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Tichenor:  "Rec'd  on  the  above  guaranty  goods  from  the 
above  houses  as  per  amount  stated.  Sept.  29,  1841." 

When  the  plaintiff  rested  the  defendant  moved  for  a  non- 
suit on  various  grounds :  1.  Variance  between  proof  and 
declaration ;  in  this,  that  the  guaranty  was  set  out  as  an 
absolute  one  for  ( 1,500,  whereas  it  was  conditional  or  in  the 
alternative,  $1,000  or  1 1)500.  2.  That  no  consideration  is 
expressed  in  the  guaranty.  3.  That  it  is  not  a  contract 
with  the  plaintiffs,  and  not  assignable.  4.  That  it  is  ad- 
dressed to  one  person,  and  does  not  authorize  the  credit  of 
several  houses,  making  several  distinct  contracts.  Over- 
ruled, and  verdict  for  plaintiff  for  (723.23.  Defendant 
moves  for  new  trial  on  a  bill  of  exceptions. 

By  the  Coufif  Nelson,  Gh.  J.  There  is  nothing  in  the 
several  objections  taken  to  the  recovery. 

The  declaration  sets  out  the  guaranty  according  to  its 
legal  effect,  covering  a  credit  not  to  exceed,  in  all,  $1,500* 
The  consideration  is  sufficiently  expressed,  as  has  been  re- 
peatedly held.  ( 1  Gamp.,  242,  Stadt  v.  Sill ;  9  East,  340,  S.  C, 
10  Wend.  218,  Rogers  v.  Knedand.) 

And  as  to  its  being  addressed  to  McElroy,  it  is  apparent 
on  the  face  of  the  instrument,  it  was  not  expected  that  the 
goods  would  be  purchased  of  him ;  nor  does  it  purport  a 
promise  to  him  in  particular,  but  the  contrary.  It  is  a 
general  letter  of  credit  addressed,  through  McElroy,  a  com- 
mon friend,  to  the  merchants  in  the  city;  and  the  defend- 
ant engages  in  general  terms  to  pay  all  such  debts  as  T. 
may  contract  in  the  purchase  of  goods  to  the  amount  speci- 
fied, on  the  usual  credit. 

This  answers  the  further  objection,  that  the  credit  should 
have  been  confined  to  one  house,  and  not  split  up  into 
several  separate  and  distinct  contracts.  The  undertaking 
was  limited  to  no  house  in  particular,  but  left  open  to 
be  used  as  most  advantageous  to  the  purchaser,  provided  he 
kept  within  the  prescribed  amount.  The  course  of  dealing 
in  the  purchase  of  a  stock  of  goods  would  naturally  advise 
the  defendant  that  bills  must  be  made  with  different  houses. 

New  trial  denied* 
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Leavitt,  Beceiver  of  North  American  Trust  and  Banking 

Companjy  vs.  Beebs. 

The  N.  A.  T.  k  B.  Ck>.  agreed  with  defendant  that  he  might  transfer  to  them,  in 
liquidation^of  a  balance  due  bj  him,  good  bonds  and  mortgages,  &c.,  or,  in 
liea  thereof,  certain  obligations,  at  par,  issued  bj  the  company  and  gusrui* 
tied  by  defendant.  Defendant  tendered  to  plaintiif  said  obligations  in  pay- 
ment of  any  indebtedness  that  might  then  exist  against  him,  in  pursuance 
of  said  agreement.  In  a  suit  afterwards  brought  by  plaintiff  against  de- 
fendant and  refered,  the  referees  refused  to  credit  defendant  with  the  obli- 
gations so  tendered,  and  found  a  balance  sgainst  him  less  in  amount  than 
the  value  of  the  obligations.     HeM,  that  they  erred  in  so  doing. 

The  production  and  tender  of  these  obligations,  taken  in  connection  with  the 
previous  agreement,  amounted  to  jiroof  of  complete  payment  and  satisfao- 
tion  of  the  whole  of  defendant's  indebtedness. 

And  it  is  no  answer  to  this,  that  such  obligations  had  been  iUegaUy  issued  bj 
the  company,  and  that  it  was  not  therefore  liable  to  pay  them. 

If  defendant  (not  being  a  debtor)  had  purchased  these  obligations  at  the  re- 
quest of  the  company,  an  action  for  money  paid  to  their  use  would  lie, 
even  conceding  the  securities  to  have  been  illegil  so  that  no  recovery  oould 
have  been  had  against  the  company  upon  them.  But  if  he  had  been  a  party 
to  the  illegal  act,  and  the  money  had  been  paid  in  aid  and  furtherance  of 
the  same,  no  action  would  lie — both  parties  being  in  pari  delicto.  But  even 
in  that  case,  and  in  the  application  of  that  principle,  if  the  money  had  been 
paid  (as  it  was  in  the  present  case)  in  extinguishment  of  an  indebtednesSy 
such  pajrment  would  discharge  the  debt.    Ptr  Nblson,  Ch.  J. 

The  president  of  a  bank  can  nq^  charge  a  commission  for  guarantying  its  paper, 
without  showing  a  clear  and  explicit  agreement  to  that  effect  made  with  the 

proper  authorities.    Id. 
i 

Notice  to  set  aside  referees'  report.  This  was  an  acti6n 
of  assumpsit  on  the  common  money  counts,  and  was  refered 
by  stipulation  to  Benj.  W.  Bonney,  H.  B.  Cowles  and  John 
I.  Palmer  as  referees. 

The  receiver  claimed  that  the  defendant  (who  had  been 
president  of  the  North  American  Trust  and  Banking  Go.) 
was  greatly  indebted  to  the  institution  for  divers  large  sums 
of  money,  against  which  set-offs  and  payments  were  claimed 
by  way  of  defence ;  it  was  thereby  mutually  stipulated 
between  the  attorneys,  that  all  the  debts  and  demands  (with 
the  exceptions  mentioned)  belonging  to  the  plaintiff,  as  re- 
ceiver  of  the  company,  should  be  brought  in  on  the  hearing, 
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and  might  be  met  by  payment,  set-off  or  any  other  lawful 
defence. 

On  the  first  meeting  of  the  referees,  the  following  admis- 
sions were  made  by  the  respective  parties : 

The  defendant  admitted  against  himself, 

1.  Balance  due  on  Arkansas  state  stock,  July  1, 

1841, » $117,602.70 

2.  Do.  on  general  account, $42,725.46 

Less  10  Indiana  bonds,  19  Arkansas 

do.,  for  which  is  charged  in  said 

general  account, 21,592.00 

21,133.46 

3.  Note  of  October  31, 1840, $27,090.21 

Interest  three  months, 474.07 

27,56458 

4.  do.       do $26,836.95 

Deduct  three  months'  interest,. . . .        469.64 

26,367.31 

5.  Coupons  on  26  Arkansas  bonds, 

July  1,  1840, . . .       $780.00 

6.  do.            do.  January  1,  1841,  780.00 
Interest  to  1st  July,  1841, 89.90 

1,649.90 

•  $194,317.65 

The  defendant  also  admitted  that  he  was  accountable  to 
the  plaintiff  for  10  Indiana  bonds  and  19  Arkansas  do.,  that 
he  had  borrowed  from  the  company.  The  price  to  be  estab- 
lished by  proof. 

The  plaintiff  then  admitted  the  following  demands  of  the 
defendant  against  the  company : 

Credit 

1.  Balance  of  interest  on  general  account, $2,627.44 

2.  Payment  for  26  Arkansas  bonds,  amount  to  be 
proved,  if  paid  out  of  defendant's  own  funds 

to  go  to  his  credit, 26,573.50 

3.  Coupons  on  7  Arkansas  bonds, 

July  1,  1840,       $210.00 
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4.        do.                do.     Aug.  1,  1841,        210.00 
Interest  to  Ist  July,  1841, 18.90 


438.90 


5.  Exchange  on  coupons  on  (840,000 
of  Arkansas  bonds,  due  January, 

1841,  9  per  cent, $2,268,00 

Interest  to  1st  July,  1841, 68.04 

2,336.04 

6.  do.    due  July,  1841,  9  per  cent, 2,268.00 

7.  Cash  paid  Perkins,  interest  on  loans, 102.01 

8.  Five  sterling  certificates  held  by  Beers,  dated 
October  1,  1840,  No.  1396  to  1400,  payable  six 

months  after  date, 26;821.06 

9.  do,     payable  12  months  after  date, 25,418.67 

The  amount  paid  by  Beers  on  these  to  be  established  by 

proof. 

It  is  not  material  to  go  into  the  evidence  generally,  as  but 
a  few  items  of  any  great  importance  are  matters  of  dispute. 

1.  An  assignment  to  Fr.  Griifen  by  the  company,  dated  31st 
August,  1841,  of  certain  funds,  in  trust,  for  purposes  therein 
declared,  was  given  in  evidence  by  the  defendant,  and  in 
which  were  included  three  promissory  notes  given  by  one 
Taylor  of  Mobile,  dated  10th  July,  1837,  for  some  $50,000, 
secured  by  mortgage  of  lands  in  the  state  of  Alabama,  and 
in  which  assignment  to  Griffon  it  was  recited  that  the  notes 
and  mortgage  had  been  transfered  to  the  said  company  by 
the  defendant. 

The  defendant  also  proved  a  receipt  given  to  him  by 
Griffon,  dated  September  9, 1841,  acknowledging  the  delivery 
of  the  above  notes  and  mortgage  to  him  (G.)  of  that  date, 
to  apply  on  account  of  the  debt  of  the  company,  adding 
"  so  far  as  I  am  legally  authorized  by  said  assignment  and 
no  farther,  I  agree  the  amount  shall  be  credited  and  allowed 
to  said  Beers  on  said  account."  There  had  been  a  previous 
assignment  of  securities  from  the  defendant  to  the  company 
to  secure  demands  against  him  which  was  not  produced  on 
the  trial,  but  was  refered  to  by  some  of  the  documentary 
evidence  introduced. 

2.  The  company  on  the  27th  January,  1841,  entered  into 
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an  arrangement  with  the  defendant  stipulating  that  he 
Bbould  be  allowed  to  transfer  to  them  from  time  to  time, 
within  one  year  from  the  Ist  February,  1841,  in  further 
liquidation  of  the  balance  which  shall  remain  due  from  him, 
good  and  sufficient  bonds  and  mortgages,  Ac,  or  in  lieu 
thereof  the  certificates  of  deposit  or  obligations  of  the  com- 
pany issued  to  the  fund  commissioners  of  the  state  of  Indiana, 
or  those  held  by  Wm.  Yyse  and  guarantied  by  the  defend- 
ant, at  par. 

On  the  22d  January,  1841,  the  defendant  tendered  to  the 
plaintiff,  as  receiver  of  the  company, .  certain  certificates 
issued  by  it  to  the  fund  commissioners  of  Indiana,  amount 
ing,  in  the  whole,  to  1 175,000  besides  interest,  in  payment 
of  any  indebtedness  that  might  then  exist  against  him, 
agreeably  to  the  terms  of  the  foregoing  arrangement.  And 
on  the  27th  same  month,  likewise,  tendered  certain  notes 
issued  to  Wm.  Vyse  by  the  company,  and  which  had  been 
guarantied  by  the  defendant,  to  the  amount  of  (70,500  be- 
sides interest,  for  like  purpose,  all  of  which  were  declined 
by  the  plaintiffl  / 

3.  The  defendant  was  appointed  president  of  the  company 
in  July,  1838,  and  continued  as  such  president,  superintend- 
ing and  managing  its  fiscal  concerns  till  October,  1840, 
when  he  resigned. 

There  was  no  agreement  in  respect  to  the  salary.  Evi- 
dence was  given  that  $6000  per  annum  would  be  a  reason- 
able sum,  also  that  the  defendant  had  said  he  should  make 
no  charge  for  salary  while  he  was  in  arrear  to  the  bank,  and 
admitted  he  was  in  arrear  when  he  resigned,  and  had  been 
for  a  year  prior  to  that  time. 

4.  Evidence  was  also  given  that  the  defendant  while  pre- 
sident had  been  in  the  habit  of  guarantying  the  paper  of  the 
bank  for  the  purpose  of  raising  money  to  large  amounts. 
Other  officers  of  the  institution  also  united  in  several  of 
these  guaranties.  The  company  also  occasionally  guarantied 
the  private  paper  of  the  president,  in  one  instance  to  the 
amount  of  $1,000,000  for  bonds  of  the  state  of  Arkansas. 
The  defendant  claimed  a  commission  for  guarantying,  and 
proof  was  given  of  the  usual  charge  from  1  to  Ij^  per  cent. 
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The  referees  reported  in  favor  of  the  plaintiff  $61^921.3)^, 
and  stated  the  acconnt  as  follows : 

Plaintiff' ^s  claims  aUowed. 

1841,  July  1- 

1.  To  balance  of  Arkansas  state  stock  account,  $117,602.70 

2.  Balance  of  general  account  admitted, 21,133.46 

3.  10  Indiana  bonds  at  76.63, 766.30 

Interest  from  15th  Dec,  1840,  to  July  1, 1841,  290.56 

4.  19  Arkansas  bonds  redeemed  from  Compt. 

at  their  yalue,  15th  December,  1840,  at  75,. .       14,250.00 
Interest  to  1st  July,  1841, 540.31 

5.  Coupons  on  26  Arkansas  bonds,  July 

1, 1840,  $780.00 
do.  do.        do.     Jan.,  1841,   780.00 

Interest  to  Ist  July,  1841, 81.90 

1,64L90 

Total, $156,225.23 

Defendants  daims  allowed. 

1.  Balance  of  interest  on  general  account,  . .  • ,      $2,627.44 

2.  Amount  paid  for  26  Arkansas  bond^  as  of 

1st  April,  1840, 24,440.00 

Interest  to  July  1,  1841, 2,133.60 

3.  Coupons  on  7  Arkansas  bonds  due  July,  1840,  210.00 

4.  ao.  do.  do,    January,  1841,  18.90 

5.  Exchange  on  $840,000,  coupons  Ist  July,  1841,        2,268.04 
Interest  to  July,  1841,  six  months, 68.04 

6.  Exchange  on  $840,000,  coupons  July,  1842,        2,268.04 

7.  Cash  paid  J.  M.  Perkins,  interest, 102.01 

8.  Salary  as  president,  principal  from  18th  July, 
1838,  to  28th  October,  1840,  two  years,  three 

months,  ten  days  at  $6,000  per  annum, 13,666.66 

9.  fixchange  on  Arkansas  bonds, 58,200.72 

$106,003.36 
29 
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Balance  Ist  July,  1841,  in  favor  of  plaintiflf,. . . .     $56,908.62 
Interest  from  1st  July,  1841,  to  4th  Oct.,  1842, 
one  year,  three  months,  three  days, 5,012.70 


Report  of  referees, $61,921.32 

By  the  Caurty  Nelson,  Ch.  J.  After  the  best  considera- 
tion I  have  been  able  to  bestow  upon  this  case,  I  am  satisfied 
the  report  ought  not  to  be  disturbed,  unless  the  referees 
erred  in  rejecting  the  payments  made  by  the  defendant  in 
pursuance  of  the  arrangement  entered  into  27th  January, 
1841,  with  the  company.  All  of  the  other  questions  dis- 
cussed on  the  argument  depend  very  much  upon  matters  of 
fact  fairly  open,  upon  the  testimony,  for  the  exercise  of  the 
discretion  and  judgment  of  the  referees,  and  upon  which 
their  conclusions  should  be  regarded  as  final. 

Among  these,  the  Taylor  notes  are  the  most  important  in 
amount,  and,  perhaps,  the  decision  in  respect  to  tliem  the 
most  questionable.  But,  looking  at  the  whole  case,  and  the 
evidence  more  especially  bearing  upon  this  item  of  the  ac- 
count, I  am  inclined  to  think  the  fair  inference  is  that  they 
had  been  passed  to  the  company  by  the  defendant  previously 
to  the  assignment  to  GrifTen.,  not  in  payment  of  so  much  in- 
debtedness, but  as  collateral  only ;  and  that  the  subsequent 
transfer  to  Griffen  was  simply  made  in  pursuance  of  such 
previous  understanding  and  in  fulfillment  of  the  same. 

I  admit  the  recitals  in  that  assignment  alone  are  not  evi- 
dence against  the  defendant ;  but  the  subsequent  transfer 
of  the  securities  to  Griffen  might  have  been  regarded  by  the 
referees  as  a  virtual  recognition  of  the  interest  of  the  com- 
pany in  the  same ;  and  the  terms  of  the  receipt  taken  on  the 
delivery  to  Griffen  afford  pretty  satisfactory  evidence  that 
the  defendant  himself  did  not  understand  that  they  were  to 
be  received  absolutely  as  so  much  money  paid. 

These  notes  have  not  yet  been  paid  by  Taylor,  or  by  any 
one  in  his  behalf,  and  while  remaining  thus  outstanding  and 
dishonored,  I  think  the  defendant  was  bound  to  furnish 
more  satisfactory  proof  that  they  were  taken  absolutely  in 
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discharge  of  so  much  indebtedness,  than  appeared,  before 
he  can  claim  to  have  them  thus  applied. 

As  respects  the  salary ;  as  the  amount  was  not  fixed  by 
agreement  between  him  and  the  institution,  it  depended 
upon  a  quantum  meruit,  to  be  determined  by  the  referees. 
They  have  allowed  him  ^6,000  per  annum  without  interest. 
They,  doubtless,  believed  he  had  the  benefit  of  it  as  it  accrued 
and  was  therefore  entitled  to  none. 

They  were  also  right  in  rejecting  the  claim  for  commis- 
sions. There  was  no  agreement  to  allow  them,  nor  evidence 
under  the  circumstances  attending  the  several  guaranties, 
from  which  one  could  be  properly  infered.  Before  any  per- 
son holding  the  oflicial  connection  of  the  defendant  with  the 
bank,  or  any  one  standing  in  that  relation  to  an  institution 
of  the  kind,  can  be  allowed  to  set  up  a  claim  for  superadding 
Lis  own  private  responsibility  to  the  responsibilities  of  the 
institution  in  such  cases,  he  must  first  establish  a  most  clear 
and  explicit  contract  to  that  efiect  with  the  proper  authori- 
ties; otherwise,  the  practice  might  lead  to  intolerable  mis- 
chief and  abuses. 

It  is  .unnecessary,  however,  to  pursue  these  and  other  ob- 
jections that  were  taken  on  the  argument  to  the  report  and 
discussed  by  the  counsel,  as  I  have  come  to  the  conclusion 
that  it  must  be  set  aside  on  the  ground  that  the  referees 
erred  in  rejecting  the  evidence  of  the  tender  of  the  certifi- 
cates of  deposit  issued  by  the  company  to  the  fund  commis- 
sioners of  the  state  of  Indiana ;  and  also  of  the  notes  or 
certificates  issued  to  W.  Yyse,  guarantied  by  the  defendant, 
which  stand  on  the  same  footing. 

The  production  and  tender  of  these,  when  t^en  in  con- 
nection with  the  previous  understanding  and  agreement  with 
the  company  made  on  the  27th  January,  1841,  within  the 
time  there  limited,  amounted  to  proof  of  complete  pajrment 
and  satisfaction  of  the  whole  of  the  defendant's  indebtedness. 

That  agreement  entered  into  between  the  parties  is,  vir- 
tually, an  order  upon  the  debtor,  directing  him  to  pay  the 
money  due,  or  to  become  due,  to  a  third  person,  which,  when 
acted  upon  and  the  money  paid,  extinguishes  the  debt. 
(Chitty  on  Cont,  751,  ed.  1842.) 
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The  only  answer  that  can  possibly  be  given  to  this  view 
is,  that  the  certificates  and  notes  of  the  company,  which  the 
defendant  was  authorized  to  take  up  in  discharge  of  his  own 
indebtedness,  were  issued  in  violation  of  the  charter  and 
contrary  to  law ;  for  the  payment  and  discharge  of  which 
the  institution  was  not  legally  liable,  and  hence  the  advance 
of  the  money  upon  this  illegal  and  void  paper,  though  at  the 
instance  and  request  of  the  creditors,  should  not  be  allowed 
to  operate  as  a  discharge  of  his  obligation. 

If  any  authority  was  wanted  to  overthrow  a  proposition 
so  inequitable  and  unjust,  involving  also  as  it  does  a  moat 
scandalous  fraud  upon  the  debtor,  it  may  be  found  in  Arm-- 
strong  y.  Toler  (11  Wheat.,  258,)  and  in  the  class  of  cases 
upon  which  the  decision  was  there  founded. 

The  case  shows  that  if  Beers  (not  being  a  debtor)  had  ad- 
vanced this  money  at  the  request  of  the  company,  an  action 
for  money  paid  to  their  use  would  have  been  sustained  tor 
the  amount,  even  conceding  the  securities  to  have  been 
illegal,  so  that  no  recovery  could  have  been  bad  against  the 
company  upon  them.  If  so,  much  more  will  it  operate  as  a 
valid  payment  of  a  debt,  due  to  the  party  at  whose  instance 
the  money  is  advanced. 

If  the  plaintiff  in  the  suit  to  recover  the  money  paid  in 
such  cases  is  a  party  to  the  illegal  act,  and  the  money  is 
advanced  in  aid  and  in  furtherance  of  the  same,  the  law 
leaves  the  parties  where  it  found  them,  both  being  in  pari 
delicto,  and  no  action  will  be  sustained.  But  even  in  tnac 
case  and  in  the  application  of  that  principle,  if  the  money 
was  paid,  as  in  this,  towards  the  extinguishment  of  an  in- 
debtedness, such  payment  would  still  have  the  effect  to  dis- 
charge it.  The  creditor  would  not  be  allowed  to  say,  **  true,  I 
have  requested  you  to  pay  this  money  to  a  third  person  to 
whom  I  was  indebted  at  the  time,  but  I  have  ascertained  the 
contract  out  of  which  that  debt  arose  was  illegal  and  void,  and 
I  shall  expect  that  you  w^ill  therefore  still  pay  me  my  debt.'* 
Such  a  proposition  would  be  monstrous  and  revolting  to 
every  principle  of  right  and  justice. 

The  true  answer  to  all  this  is,  the  creditor  himself  has  in 
judgment  of  law  already  received  the  money  on  his  debt  by 
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the  advaDce  made  at  his  request  to  the  third  person,  without 
regard  to  the  nature  of  the  contract  existing  between  him 
and  the  latter.  The  case  stands  upon  the  same  footing  as 
if  the  money  had  passed  through  the  hands  of  the  creditor 
to  such  third  person ;  had  "been  received  and  paid  over  by 
liniself.  There  is  no  longer  any  debt  remaining;  it  has 
I  eeii  extinguished,  or  what  is  the  same  thing  paid  to  a  third 
party  at  the  instance  and  request  of  the  creditor. 


Beport  set  aside. 


Thb  People  i;^.  Gulick. 

f  Even  though  a  person  levyuig  upon  property  under  prooeis  of  law  be  legaUj 
incapable  of  executing  the  process,  and  therefore  a  trespasser,  the  owner  of 
the  property  is  not  authorized  to  use  unreasonable  or  unneoessaiy  violence 
in  resisting  the  execution  of  the  process. 

Gebtiobabl  The  facts  of  the  case  are  stated  in  the  opinion 
of  the  court 

By  the  Courty  Nelson,  Oh.  J.  The  defendant  was  indicted 
for  an  assault  and  battery  upon  Catharine  Peck,  and  con- 
victed in  the  Recorder's  Court,  city  of  New  York.  The 
conviction  is  brought  here  on  certiorari  before  sentence,  on 
bill  of  exceptions. 

The  defendant  held  a  court  marshal's  warrant,  as  a  special 
deputy,  against  the  husband  of  Catherine,  by  virtue  of  which 
he  had  levied  on  some  household  furniture :  and  on  the 
day  of  the  alleged  assault,  had  called  to  remove  it — ^which 
she  resisted.  The  whole  evidence  shows  that  all  that  hap- 
pened to  her,  which,  under  any  circumstances,  could  amount 
to  nothing  more  than  a  technical  assault,  for  no  harm  was 
done,  was  in  self-defence,  by  way  of  resisting  her  violent 
assaults. 

The  defendant  seems  to  have  done  all  that  he  could  to 
appease  her  and  avoid  any  difficulty — it  is  quite  obvious  he 
got  the  worst  of  it,  according  to  the  proof — she  struck  him 
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several  times  in  the  face,  and  conducted  herself  in  a  most 
violent  manner. 

There  could  have  been  no  question  in  the  case,  or  color 
for  the'offence  charged  were  it  not,  that  it  turned  out  in  the 
course  of  the  proof  that  the  defendant  was  not  a  citizen  of 
New  York,  but  of  New  Jersey,  and  hence,  as  supposed,  was 
an  incompetent  person  to  execute  the  process. 

The  recorder  charged,  that  the  defendant  being  a  non- 
resident of  the  state  was  not  authorized  to  act  as  a  special 
deputy,  and  that  the  appointment  was  for  that  reason  void ; 
that  he  was  ar  trespasser  in  entering  the  house  of  Peck,  and 
was  technically  guilty,  if  he  exercised  any  force  however 
slight ;  that  Mrs.  P.  had  a  right  to  resist  the  execution  of 
the  warrant,  and  that  the  defendant  was  liable  to  conviction 
for  an  assault  if  he  exercised  the  least  force  in  opposition 
to  her  resistance.  * 

The  defendant  excepted,  and  under  the  charge  the  jury 
found  the  defendant  guilty. 

Even  conceding  the  defendant  disabled  from  executing 
the  process  on  account  of  his  non-residence,  and  incom- 
petency to  hold  any  office  in  the  state,  I  am  of  opinion  the 
court  below  erred  in  submitting  the  case  to  the  jury. 

It  may  be  admitted,  for  the  purpose  of  the  decision,  that 
the  defendant  was  a  trespasser  in  entering  the  house  of 
Peck :  but  even  a  trespasser  is  not  bound  to  submit  quietly 
to  unreasonable  or  unnecessary  violence.  Though  in  the 
wrong,  at  the  time,  he  does  not  thereby  forfeit  all  right  to 
self^protection,  nor  lie  under  obligation  to  give  himself  up, 
a  resistless  victim,  to  beating  and  bruising,  at  the  will  or 
caprice  of  the  injured  ps^rty.  On  the  contrary,  he  may, 
within  acknowledged  principles,  protect  himself,  b)'  force, 
from  unreasonable  or  wanton  violence  committed,  or  sought 
to  be  committed  by  the  party  trespassed  upon.  This  is  ob- 
vious from  the  consideration,  that  the  latter  is  not  justified 
in  using  this  description  of  violence.  He  can,  lawfully,  use 
no  more  than  is  necessary  and  proper  to  prevent  the  trespass 
upon  his  rights.  "  Unless  the  trespass  is  accompanied  with 
violence,  the  owner  of  the  land  will  not  be  justified  in  as- 
saulting the  trespasser  in  the  first  instance :  but,  should  re- 


NEW  YORK— 1843.  231 


City  of  J3n)oklyii  v.  Cleves. 


quest  him  to  depart  or  desist,  and  if  be  refuses,  should 
gently  lay  hands  on  him  for  the  purpose  of  removing  him, 
and  if  he  resist  with  force,  then  iorce  may  he  used  in  return 
by  the  owner,  sufficient  to  effect  his  expulsion."  (Boscoe 
Cr.  ed.,  pp.  262,  and  cases.) 

Now,  upon  this  view  of  the  law  as  it  respects  the  rights 
of  the  doi'eiidant,  though  guilty  of  the  trespass,  I  think  the 
court  erred  in  advising  the  jury  regarding  the  evidence  as 
it  stood,  that  the  defendant  was  liable  to  conviction  for  the 
assault,  if  he  exercised  the  least  force  in  opposition  to  the  re« 
sistance  of  Mrs.  P.  • 

She  struck  and  beat  him  several  times,  while  in  the  house ; 
once  in  the  face;  and  the  most  that  is  shown  by  way  of 
forcible  resistance  on  his  part,  so  far  as  assault  goes,  was  to 
relieve  himself  from  her. 

Instead  of  the  above  charge  the  court  should  have  put  the 
case  to  the  jury,  as  the  evidence  stood,  submitting  to  them, 
whether  or  not  the  defendant  had  done  anything  more,  than 
resist  unreasonable  and  unnecessary  violence  sought  to  be 
committed  upon  his  person ;  if  he  did  not,  they  should  ac- 
quit, if  he  did,  convict 

New  trial  granted.  • 


The  City  of  Bbookltk  vs.  Clbvbs, 

Ordinanoes  passed  by  the  oommon  ooanoil  of  a  city,  in  pnrsnanoe  of  its  char- 
ter, regulating  the  kilUng  and  bleeding  of  meats,  and  imposing  a  penalty 
for  the  infringement  of  such  ordinances,  can  not  be  considered  void  as  being 
in  restraint  of  trade. 

The  charter  of  the  city  of  BrooklTn  (Session  Laws  of  1834,  oh.  92,  H  26  and 
27)  fuUy  authorises  the  passing  of  such  ordinanoes. 

It  is  well  setUed  that  seTeral  penalties  maj  be  reoorered  in  one  suit. 

Certiorari  to  the  Municipal  Court  of  the  city  of  Brooklyiu 
The  plaintiffs  below  (the  city)  declared  in  debt  for  penalty 
of  (50,  for  a  violation  of  an  ordinance  of  the  common 
council,  entitled  **  a  law  to  regulate  public  markets" — ^Sec. 
4,  tit.  4.    Also  for  penalty  of  $50  for  an  other  violation  of  the 
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same  ordinance.  Also  in  debt  for  penalty  of  $25  for  violation 
of  section  6  of  same  ordinance.  The  words  of  these  two 
sections  are  cited  in  the  opinion  of  the  court. 

The  defendant  pleaded  the  general  issue.  On  an  adjourned 
day  the  cause  was  tried  before  a  jury,  when  it  appeared 
that  the  defendant  kept  a  meat-shop  in  Nassau  street  in  the 
city  of  Brooklyn,  situate  in  the  5th  ward  of  the  city  where 
he  sold  meat  by  the  piece,  and  did  so  for  some  two  months. 
That  he  was  in  the  habit  of  killing  small  meats,  such  as 
sheep,  lambs  and  calves  at  his  meat-shop-^that  he  killed  in 
the  rear  of  hie  shop.  The  defendant  was  not  a  resident  of  the 
city.  He  lived  in  Orange  county,  and  boarded  in  Nassau  street 
The  plaintiffs  rested. 

The  defendant  offered  to  prove  that  he  kept  his  shop  neat 
and  clean  so  that  it  was  not  offensive  to  the  neighborhood, 
which  was  objected  to,  and  excluded. 

The  defendant,  also,  offered  to  prove,  that  he  had  applied 
for  a  license  to  sell  meat  at  his  shop  pursuant  to  an  ordinance 
passed  23d  April,  1844 ;  this  was  objected  to  and  excluded. 

The  several  ordinances  refered  to  were  given  in  evidence 
and  are  annexed  to  the  return. 

Juiy  found  for  plaintiffs  $75,  for  which  judgment  was 
given  with  $10.52,  costs. 

By  the  Courts  Nelson,  Ch.  J.  Section  4  of  the  ordinance 
of  tit.  IV  is  as  follows. — ^'^No  person  shallexercise  or  carry 
on  the  trade  or  business  of  a  butcher  or  any  branch  or  part 
thereof,  within  the  first  six  wards,  nor  in  so  much  of  the  7th 
ward  as  lies  westerly  of  Clinton  avenue,  in  the  city  of  Brook- 
lyn, without  being  licensed  for  that  purpose  by  or  under 
the  authority  of  the  common  council,  under  the  penalty  of 
$50  for  such  offence." 

Section  5,  same  title,  provides  that  ^^  No  person  other  than 
a  licensed  butcher  shall  cut  up  in  any  of  the  public  markets 
in  the  city  of  Brooklyn,  or  within  the  limits  aforesaid,  or  in 
any  street  or  other  place  in  the  said  city,  any  beef,  pork, 
veal,  mutton,  lamb,  or  sell  or  expose  the  same  to  sale  by  the 
joint  or  in  pieces,  tinder  the  penalty  of  $25  for  each  offence. 

Th^  te^thnbriy  in  the  case  clearly  established  a  violation 
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of 'both  the  sections  of  the  ordinance  of  title  No.  IV  above 
recited. 

It  is  supposed  bj  the  counsel  for  the  defendant  that  there 
is  something  inconsistent,  or  contradictory  between  these 
two  sections  and  sections  1  and  2  of  ordinance  tit.  No.  7. 
That  however  is  a  misapprehension.  These  sections  provide 
for  licensing  butchers  or  other  persons  to  sell  fresh  meats 
at  places  in  the  city,  other  than  the  public  markets,  upon 
certain  times  and  conditions  there  prescribed ;  one  of  which 
conditions  is  that  the  person  so  specially  licensed  shall  be  a 
citizen  of  the  United  States  and  of  the  age  of  21  years ;  an 
other,  an  actual  resident  in  the  ward  in  which  he  is  permit- 
ted to  set  up  the  private  market. 

It  is  also  suggested  that  these  conditions  are  in  restraint 
of  trade,  and  void.  But  it  will  be  seen,  on  refering  to  the 
charter  of  the  city,  that  full  power  is  given  over  the  subject 
to  the  common  council. 

Section  26  (Sess.  Laws  of  1834,  pp.  98, 99)  of  the  charter 
provides,  that  the  common  council  shall  have  power  to  make, 
establish,  Ac,  ordinances,  rules,  Ac,  for  the  following  pur- 
poses, among  others ;  by  sub.  4,  to  regulate  butchers,  and 
the  places  and  maufher  of  selling  meats,  and  to  prohibit  un- 
licensed persons  from  exercising  the  occupation  of,  or  acting 
as  batchers. 

This  affords  ample  power  to  the  legislative  authority  of 
the  city  to  pass  the  ordinances  refered  to  :  and  section  27 
(p.  100)  confers  power  to  enforce  observance  of  the  same, 
by  imposing  such  penalties  as  the  common  council  may 
think  proper,  to  be  recovered  in  the  corporate  name  of  the 
city  with  costs  in  an  action  of  debt  in  any  court  having 
cognizance  thereof. 

It  is  well  settled  that  several  penalties  may  be  included  in 
the  declaration,  and  recovered  in  one  suit  at  common  law, 
and  there  is  no  statute  restriction  pretended  in  this  case. 
(3  Hill.,  529,  and  cases.) 

Judgment  affirmed. 
30 
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Davis  t^^.  Sms  and  Bates. 

Where  defendants,  on  negotiating  the  sale  of  a  farm  to  plaintiff,  expressed  to 
him  their  opinion  as  to  the  character  and  quality  of  tlie  furm,  and  he  exam- 
ined the  premises  himself,  held^  that  no  auction  for  fraudulent  representations 
at  the  sale  would  lie. 

The  rule,  cavtat  emptor^  applied  to  the  facts  of  this  case. 

This  was  an  action  on  the  case  for  fraud  in  the  sale  of  lands. 

The  declaration  set  forth,  in  substance,  that  the  defend- 
ants falsely  and  fraudulently  represented  the  farm  to  be  of 
a  good  quality,  and  productive ;  that  it  was  one  of  the  best 
in  the  neighborhood,  and  that  it  was  as  good  as  the  Brown 
farm,  which  was  a  farm  in  the  neighborhood  and  known  to 
the  plaintiff  to  be  of  an  excellent  quality  of  land,  well  know- 
ing that  it  was  sterile,  and  unproductive,  and  wholly  unfit 
for  cultivation,  &c. 

On  the  trial  it  was  proved  that  during  the  negotiation 
between  the  parties  one  of  the  defendants  on  being  inquired 
of  how  the  farm  in  question  would  compare  with  the  Brown 
farm,  said,  *^  it  was  not  as  good  as  that  one ;  but,  if  put  in 
the  same  state  of  cultivation  would  be  as  good,  except  some 
twenty-nine  acres." 

A  great  deal  of  evidence  was  given  as  to  the  character 
of  the  farm,  and  soil,  and  how  it  would  compare  with  the 
Brown  farm,  &c.,  which  it  is  unimportant  to  notice. 

It  appeared  that  before  the  purchase,  and  during  the  ne- 
gotiation, the  plaintiff  and  one  of  the  defendants  went  over 
the  farm  for  the  purpose  of  examining  it  with  a  view  to  the 
bargain. 

The  ground  was  frozen  and  partially  covered  with  snow. 
The  defendant  made  as  thorough  an  examination  as  he  chose 
and  explored  every  part  of  the  premises. 

The  defendants  moved  for  a  nonsuit  on  the  ground  that 
no  cause  of  action  was  proved  as  set  forth  in  the  declaration 
which  was  denied  by  the  judge  and  the  question  of  fraud 
put  to  the  jury.    The  jury  found  for  plaintiff  $760.    De- 
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fendants  excepted  and  now  move  for  a  new  trial  on  a  bill 
of  exceptions. 

By  the  Courty  Nelson,  Ch.  J.  The  evidence  shows  nothing 
beyond  the  expression  of  an  opinion  on  the  part  of  the  de- 
fendants in  respect  to  the  character  and  quality  of  the  farm 
in  question^  when  compared  with  the  Brown  farm  refered 
to,  in  the  course  of  the  negotiation,  as  a  standard  by  which 
its  qualities  and  characteristics  might  in  some  measure  be 
tested. . 

The  very  form  of  expression  in  which  the  representation 
was  made  is  decisive  in  favor  of  this  conclusion.  Th^y 
frankly  admit  to  the  plaintiff,  their  farm  is  not  equal  to  that 
of  Brown,  but  assert,  that  if  put  in  as  good  a  state  of  cul- 
tivation it  might  be  made  equal  with  the  exception  of  a  few 
acres.  No  man  of  ordinary  intelligence  could  or  would 
regard  this  as  the  assertion  of  a  fact,  which  should  influence 
him  in  the  purchase ;  it  did  not  imply  knowledge ;  as  all 
who  heard  it  must  have  been  satisfied  that  the  party  could 
not  have  known,  as  a  matter  of  fact,  that  to  which  he  was 
giving  utterance.  It  was  but  the  expression  of  an  opinion, 
of  his  judgment,  upon  the  hypothesis  presented.  We  may 
say,  as  was  said  in  Harvey  v.  Young  (Yelv.,  20,  21),  where 
the  action  was  founded  upon  a  false  affirmation  of  the  value 
of  a  term,  it  was  the  plaintiff's  folly  to  give  credit  to  such 
an  assertion.  {Dayley  v.  MerrUly  3  Bulst.,  24 ;  S.  C.  Cro,  J., 
386 ;  Ekins  v.  Treshanif  1  Lev.,  102;  Parley  v.  Freeman^  3 
T.  R.,  54.) 

The  rule  of  the  civil  law  is  the  same.  (Domat  85,  book  1, 
sec.  11,  pi.  12.) 

Independently  of  this  ground,  we  apprehend,  it  would  be 
very  difficult  for  the  plaintiff  to  make  out  a  cause  of  action 
in  a  case,  where,  if  he  had  not  the  same  opportunity  as  the 
defendants  to  obtain  a  knowledge  of  the  character  and  con- 
dition of  the  farm,  he,  at  least,  had  in  his  power  all  the 
means  necessary  to  acquire  such  knowledge;  and,  if  he 
failed,  the  failure  is  as  much  attributable  to  his  own  neglect 
and  want  of  ordinary  prudence,  as  to  their  representations. 

In  such  a  ca,se,  the  rule  caveat  erjvpior^  emphatically  ap- 
plies*  New  trial  granted,  costs  abide  event. 
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SiOTH  VS.  HuESTis  and  others. 

In  sammArj  prooeedings  under  2  R.  S.  512,  i  28,  subd.  1,  to  ivmov«  «  tenant, 
the  affidavit  on  which  the  summons  is  issued  should  show  with  reaMouubie 
oertalntj  that  the  tenant  is  in  pobsession  of  the  premises. 

Scld  accordingly,  that  aa  affidavit  stating  that  deponent  liad  demised  the  pre- 
mises to  S.  H.,  that  the  tenn  had  expired,  "  and  that  the  said  S.  H.,  or  hb 
aasigos,  tenants  or  undertenants,  J.  W.  and  J.  F.  A.,  hold  over  and  continue 
in  possession,"  Ac,  was  defective. 

The  proceedings  were  against  three  i)ersons,  H.,  W.  and  A.  On  the  trial  H. 
did  not  appear,  but  W.  *nd  A.  did,  and  thereby  waived  the  defect  in  the 
affidavit,  as  to  themselves.  Judgment  was  had  against  the  three.  Htldf 
that  a  reversal  of  the  prooeedings  must  be  as  to  all  three  also. 

SuMMABT  proceedings  to  remove  tenant,  under  2  R.  S.  512, 
^  28,  subd.  1.  The  affidavit,  upon  which  the  summons  was 
issued,  stated,  that  the  deponent  had  demised  the  premises 
to  Stephen  Huestis,  i&c,  that  the  term  had  expired — "  and 
that  the  said  Stephen  Huestis,  or  his  assigns,  tenants,  or 
undertenants,  John  White  and  F.  J.  Arcularius,  hold  over 
and  continue  in  possession,"  &c.  The  summons  was  directed 
to  and  served  upon  the  three,  but  White  and  Arcularius, 
only,  appeared  and  defended,  Huestis  making  default 
There  was  a  trial  before  a  jury  on  the  issue,  and  judgment 
against  all  three.    Certiorari. 

By  the  Courts  Nelson,  Ch.  J.  The  affidavit,  upon  which 
all  the  proceedings  under  the  statute  are  founded  for  the 
purpose  of  removing  a  tenant  in  default  by  holding  over,  Ac, 
was  clearly  defective  in  this  instance,  in  not  showing  with 
reasonable  certainty  that  the  tenant  was  in  possession  of 
the  premises.  It  merely  sets  forth  the  demise  to  Huestis 
and  that  he,  or  his  undertenants,  hold  over  and  continue  in 
possession,  thus  leaving  it  altogether  equivocal,  which. 

White  and  Arcularius  appeared  and  resisted  the  pro- 
ceedings ;  and,  therefore,  waived  the  defect  as  it  respects 
themselves ;  but,  as  the>  adjudication  in  the  matter  is  entire 
against  all,  I  do  not  see  how  we  can  avoid  reversing  it,  as 
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to  all  three.    {Ric/iards  y.  Waltouy  12  Johns.^  434,  and  cases 
cited.) 

The  case  of  Richards  y.  Walton  was  an  action  of  trespass 
against  two  for  cutting  timber,  and  the  entire  judgment 
reversed  for  error  committed — as  respected  one  of  the 
defendants — the  return  to  the  certiorari  showing  that  but 
one  of  them  appeared  in  the  suit. 

Proceedings  reversed. 


Van  Rensselaer  vs.  Miller. 

Plaintiff  gave  W.  a  contract  for  the  sale  of  land,  and  defendant,  at  foot  of  tlie 
contract,  in  consideration  of  one  dollar,  coyenanted,  in  de&nlt  of  pajment 
by  W.,  Uiat  he  would  pay  the  purchase  money  at  the  times  and  in  Uie  man- 
ner specified  in  the  contract.  Held,  in  an  action  on  defendant's  coyenant, 
that  he  was  not  entitled  to  notice  of  the  defaults  in  payment  by  W. 

By  the  terms  of  the  contract  one  instalment  was  to  haye  been  paid  on  the  ez- 

'  ecution  of  the  contract.  Held,  that  defendant's  coyenant  coyered  this  as 
well  as  future  instalments. 

To  entitle  defendant  to  proye,  as  a  ground  of  defence  to  this  action,  that  plain- 
tiff had  parted  with  his  title  to  the  land  and  was  unable  to  fulfill  his  con- 
tract, he  should  haye  pleaded  such  defence,  or  giyen  notice  of  it  under  the 
plea  of  non  est  factum. 

Action  of  covenant.  The  plaintiff  entered  into  a  contract 
with  one  Wiltsey,  Dec.  24th,  1836,  to  sell  a  lot  of  land  for  the 
consideration  of  $700,  payable,  $65  at  the  execution  of  the 
agreement,  and  the  residue  in  instalments  at  fixed  periods 
of  time ;  a  deed  to  be  given  when  $500  were  paid,  and  bond 
and  mortgage  taken  back.  The  defendant  at  the  same  time 
at  the  foot  of  the  agreement,  in  consideration  of  one  dollar, 
covenanted  and  agreed,  that  the  said  Wiltsey  would  well  and 
faithfully  fulfill  said  agreement,  and  in  case  of  default,  he 
wouldpay  the  said  money  at  the  times  and  in  the  manner 
specified.  No  part  of  the  $700  had  been  paid.  The  defen- 
dant pleaded  non  est  factum,  and  gave  notice  of  special  mat- 
ters. On  the  trial  the  execution  of  the  agreement  and  cove- 
nant were  proved.  The  amount  due  for  principal  and  interest 
was  $1,028.72.    The  defendant  moved  for  a  non-suit  on  the 
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ground  that  notice  should  have  been  given  of  the  defaults 
in  payment  by  the  principal,  he  (defendant)  being  surety. 
Overruled.  Exception.  The  defendant  then  proved  by  the 
subscribing  witness  that  he  did  not  know  of  the  payment  of 
the  $ly  consideration  money.  The  court  ruled  this  con- 
stitued  no  defence.  The  defendant  then  oSered  to  prove  that 
the  plaintiff  had  conveyed  the  premises  to  a  third  person, 
and  was  thereby  disabled  from  giving  a  deed.  This  evidence 
was  overruled.  Exception.  The  defendant  claimed  the 
plaintiff  could  not  recover  the  $65,  to  be  paid  on  the  execu- 
tion of  the  agreement.  The  judge  decided  he  was  entitled 
to  recover  the  full  amount.  Verdict  accordingly.  Defen- 
dant moves  for  a  new  trial  on  exceptions. 

By  the  Court,  NEiiSON,  Ch.  J.  The  covenant  is  absolute 
to  pay  the  several  sums  specified  in  the  agreement  of  Wilt- 
sey  at  the  time  and  in  the  manner  therein  mentioned ;  and 
we  have  repeatedly  held  in  like  cases,  that  notice  of  the 
default  in  the  payment  by  the  principal  debtor  is  not  a 
condition  of  the  obligation.  The  undertaking  also,  fairly 
covers  the  instalment  to  be  paid  at  the  time  of  the  execution 
of  the  instrument — ^there  is  no  exception  of  any  of  the  pay- 
ments— the  defendant  is  liable  for  the  whole  of  them. 

According  to  the  case  of  KM  v.  Montgomery,  20  Johns., 
15,  the  judge  was  right  in  overruling  the  offer  to  show  that 
the  plaintiff  had  parted  with  his  title.  The  defendant,  as 
there  held,  could  not  put  himself  on  this  .ground  unless  he 
has  first  fulfilled  the  agreement  on  his  part  by  offering  to 
pay  the  money  due  before  a  deed  was  to  have  been  given, 
and  demanding  the  same. 

But,  be  that  as  it  may,  it  is  a  sufficient  answer,  for  this 
case,  that  this  ground  of  defence  has  not  been  pleaded,  or 
notice  given  of  it  under  the  plea  of  non  est  factum. 

New  trial  denied. 
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Randall  vs.  Hall. 

Where  plaintiff  in  a  Justice's  snit  discoyers  that  the  justice  and  defendant  are 
related,  and  on  that  ground  withdraws  his  suit,  the  Justice  can  not  render 
Judgment  for  his  own  and  constable's  costs. 

E^ROB  to  the  common  pleas.  Bandall  sued  Hall  before  a 
justice  of  the  peace  and  on  the  return  day  both  parties  ap- 
peared and  issue  was  joined  and  the  cause  adjourned.  At 
the  day  to  which  it  was  adjourned  both  parties  again  ap- 
peared, when  the  plaintifi*  stated  to  the  justice  and  the  de- 
fendant that  he  understood  that  the  defendant  and  the  justice 
were  related,  the  father  of  the  justice  and  the  mother  of  the 
defendant  being  first  cousins.  The  justice  replied  that  such 
was  the  understanding,  which  statement  was  not  denied  by 
the  defendant.  The  plaintiff  then  said  he  should  on  that 
account  withdraw  his  suit  and  he  did  so,  and  the  justice 
rendered  judgment  against  him  for  the  costs  of  the  justice 
and  the  constable,  and  such  only.  Certiorari  brought,  and 
in  addition  to  the  above  facts  the  justice  returns  that  he  was 
a  tavern  keeper  at  the  time  he  rendered  the  said  judgment, 
having  taken  out  his  license  after  the  said  suit  was  com- 
menced but  before  the  judgment  was  rendered.  The  common 
pleas  affirmed  said  judgment. 

By  the  Court y  Bbardslbt,  J.  The  judgment  of  the  justice 
was  rendered  by  him  in  favor  of  his  second  cousin.  Their 
consanguinity  was,  in  effect,  admitted  on  the  trial.  The 
judgment  was  void  and  should  have  been  reversed  by  the 
common  pleas.  (2  R.  S.,  275,  §2;  Edwards  v.  Russell,  21 
Wend.,  63 ;  Foot  v.  Morgan,  1  Hill,  654.) 

Judgment  of  the  common  pleas  and  of  the  justice  reversed. 
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Smith  vs»  Johnson. 

PtaintUT's  deelurstion  recited  that  he  had  sold  and  conyeyed  to  defendant  cer- 
tain premises  bj  indentore  subject  to  a  bond  and  mortgage  previously  given 
bj  plaintiif  to  W.  Then  followed  averments  that  defendant  accepted  said 
indenture ;  that  the  sum  mentioned  in  the  bond  and  mortgage  was  in  arrear 
and  unpaid  to  the  mortgagee  from  the  plajnti£f  who  was  '*  liable  to  ip%j  the 
aame,  and  which  said  sum  formed  a  part  of  the  consideration  for  the  said 
premises,  and  was  deducted  out  of  the  same,  and  was  to  be  pud  and  borne 
bj  the  said  defendant :"  that  defendant  went  into  possession  under  the 
deed ;  that  the  mortgagee  foreclosed  and  sold  "  for  a  sum  which  left  $4522.38 
still  due  to  W.  and  which  the  plaintiif  was  liable  to  paj,  and  which,  to  avert 
an  execution  against  his  property  therefor,  he  did  pay  to  the  said  W." 
**  By  means  whereof  the  defendant  became  liable,"  &c.,  "  and  in  considera- 
tion of  the  premises  undertook  and  agreed  to  pay  the  plaintiff,"  &c.  Heldf 
on  general  demurrer,  that  the  declaration  was  good. 

The  statements  in  declaration  amount  to  an  averment  that  It  was  agreed  be- 
tween plaintiff  and  defendant,  at  the  time  of  the  sale,  that  the  latter  would 
psy  off  the  mortgage  with  so  much  of  the  purchase  money,  instead  of  paying 
the  same  directly  to  the  plaintiff.  And  such  a  promise  is  unquestionably 
binding. 

it  teemt,  that  purchasing  premises  from  a  mortgagor,  by  a  conveymnce  de. 
Glaring  the  premises  subject  to  the  mortgage,  followed  by  actual  possession 
under  such  conveyance,  is  a  sufficient  consideration  to  uphold  such  a  pro- 
mise as  is  alleged  in  the  declaration  in  this  case. 

Demubbeb  to  declaration.  The  declaration  recited  that 
the  plaintiff^  by  deed  of  indenture  duly  executed,  sold  and 
conveyed  to  the  defendant,  for  the  consideration  of  $5,000, 
certain  real  estate  in  the  city  of  Brooklyn,  to  have  and  to 
hold,  &C.9  *^  subject  nevertheless  to  a  certain  bond  and  mort- 
gage given  by  the  said  plaintiff  to  Samuel  L.  Waldo,  bearing 
date,  &c.,  for  the  sum  of  thirty-seven  hundred  and  fifty  dol- 
lars ;"  and  then  proceeded  as  follows :  ^'  And  the  said  plaintiff 
avers  that  the  at  time  of  the  execution  of  the  said  deed  oi 
indenture,  he  the  said  defendant  accepted  and  received  the 
same,  that  the  said  sum  of  money  mentioned  in  the  said  bond 
and  mortgage  was  then  and  there  in  arrear  and  unpaid  to 
the  said  Samuel  L.  Waldo  thereon  from  the  said  plaintiff, 
who  was  then  and  there  liable  to  pay  the  same,  and  which 
said  sum  formed  a  part  of  the  consideration  for  the  said 
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premises  and  was  dedaoted  out  of  the-  same  and  was  to  be 
paid  and  borne  by  the  said  defendant.  The  declaration  then 
stated  that  the  defendant  went  into  possession  under  the 
deed,  that  the  mortgage  not  being  paid,  Waldo  filed  his  bill 
against  the  plaintiff  and  the  defendant  and  obtained  the  or- 
dinary decree  of  foreclosure  and  for  a  sale  of  the  mortgaged 
premises,  that  the  same  were  sold  for  a  sum  which  left 
14,522.38  still  due  to  Waldo  and  which  the  plaintiff  was 
liable  to  pay,  and  which,  to  avert  an  execution  against  his 
property  therefor,  he  did  pay  to  the  said  Waldo."  By  means 
whereof  the  said  defendant  then  and  there  became  liable  to 
pay  to  the  said  plaintiff  the  said  sum  of  money  last  men- 
tioned with  the  interest  thereon,  And  being  so  liable  he  the 
said  defendant  afterwards,  to  wit,  on,  &c.,  at.  &c.,  in  consid- 
eration of  the  premises,  undertook  and  agreed  to  pay,  &o. 
Concluding  with  the  usual  breach.  General  demurrer  and 
joiuder. 

Slossan  4r  Schelly  for  the  defendant. 

W.  C  Hayeij  for  the  plaintiff. 

By  the  Courts  Beabdslet,  J.  The  count  demurred  to  states 
that  the  plaintiff  gave  a  mortgage  on  certain  real  estate  to 
one  Waldo,  upon  which  the  ordinary  decree  for  a  foreclosure 
and  sale  was  obtained,  and  the  mortgaged  premises  there- 
upon sold,  leaving  a  large  balance  of  the  mortgage  money 
due  for  which  the  plaintiff  was  liable,  and  that  to  avoid  an 
execution  to  levy  the  amount  so  remaining  due,  the  plaintiff 
paid  the  same  in  full  and  thereby  canceled  said  mortgage. 
Other  facts  are  stated  in  the  count,  and  which  will  be  no- 
ticed, upon  all  which  it  is  alleged  the  defendant  was  liable 
to  repay  said  money  to  the  plaintiff,  and  being  so  liable,  the 
said  defendant,  in  consideration  thereof,  promised  to  pay 
the  same. 

The  point  to  be  determined  is  as  to  the  defendant's  liability 
to  pay  this  money,  for  that  liability  is  the  only  consideration 
alleged  for  the  promise.  If  a  liability  for  the  money  is 
shown,  that  is  undoubtedly  a  sufficient  consideration  to  up« 
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hold  the  promise  and  in  that  point  of  view  the  count  would 
be  good. 

If  necessary,  the  promise  alleged  will  be  taken  to  have 
been  an  express  promise.  {Beecker  v.  Beecker,  7  Johns.,  99.) 

It  is  alleged  that  the  defendant  purchased  the  mortgaged 
premises  of  the  plaintiff,  and  took  a  deed  therefor  subject  to 
said  mortgage.  But  this  imposed  no  obligation  on  the  de- 
fendant to  pay  off  the  mortgage,  else  every  purchaser  of  an 
equity  of  redemption,  as  such,  makes  himself  liable  for  all 
incumbrances,  a  doctrine  not  for  a  moment  to  be  admitted. 
But  if  in  the  purchase  of  the  mortgaged  premises  of  the 
plaintiff  the  defendant  became  legally  or  equitably  liable  to 
pay  the  money  secured  by  the  mortgage,  that  liability  will 
sustain  the  promise  alleged  in  the  declaration.  {Hunt  v. 
Jtmidon,  4  Hill,  345,  348,  9.) 

The  pleading  demurred  to  alleges  much  more  than  a  mere 
purchase  by  the  defendant  of  the  equity  of  redemption.  It 
states  that  the  plaintiff  and  his  wife  conveyed  the  premises 
to  the  defendant,  in  fee,  in  consideration  of  five  thousand 
dollars,  as  is  expressed  in  the  conveyance,  subject  neverthe- 
less to  the  mortgage  previously  executed  by  the  plaintiff  to 
Waldo,  and  it  is  avered  that  the  defendant  accepted  and  re- 
ceived said  conveyance  and  subsequently  took  possession  of 
said  premises  by  virtue  thereof.  It  is  also  alleged  that  the 
sum  of  money  mentioned  in  said  mortgage  was  in  arrear  and 
unpaid,  at  the  time  of  said  conveyance,  and  "  formed  a  part 
of  the  consideration  for  the  said  premises  and  was  deducted 
out  of  the  same  and  was  to  be  paid  and  borne  by  the  said 
'  defendant.** 

This  is  not  expressed  with  great  precision,  but  I  under- 
stand it  to  be  an  averment  that  it  was  agreed  between  the 
plaintiff  and  the  defendant,  at  the  time  of  the  purchase  of 
the  mortgaged  premises  by  the  latter,  that  he  should  and 
would  pay  off  this  mortgage  with  so  much  of  the  purchase 
money  instead  of  paying  the  same  directly  to  the  plaintiff. 
The  statement  is  somewhat  informal  and  obscure,  but  it 
must  be  understood  in  this  sense  or  it  has  no  intelligible 
meaning.  Such  a  promise  would  unquestionably  be  binding 
and  the  demurrer  admits  that  it  was  made  as  alleged.    I  am 
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therefore  unable  to  doubt,  upon  these  facts,  that  the  promise 
stated  in  the  count  was  obligatory  on  the  defendant,  and 
that  the  demurrer  should  be  overruled. 

Taking  title  to  mortgaged  premises  from  the  mortgagor 
by  a  conveyance  which  declares,  as  this  does,  that  they  are 
conveyed  subject  to  the  mortgage,  and  this  followed  by 
actual  possession  under  such  conveyance,  makes  the  pur- 
chaser liable  for  the  payment  of  the  mortgage  money,  and 
is  a  substantial  ground  for  the  interposition  of  a  court  of 
equity  to  compel  the  purchaser  to  make  such  payment. 
( Waring  v.  Wordy  7  Ves.,  337 ;  Cumberland  v,  CodringtoUy 
3  Johns.  Ch.,  229,  254-9 ;  Jumel  v.  Jumely  7  Paige  591 ;  Hal- 
sey  V.  Reedy  9  id.,  446 ;  Dorr  v.  Peters y  3  Edw.  Ch,  R.,  132; 
Powell  on  Mort.  by  Rand,  883  and  notes.)  The  count  alleges 
such  a  purchase  in  this  instance,  and  that  possession  was 
taken  by  the  purchaser.  If  it  were  necessary,  I  should 
strongly  incline  to  the  opinion  that  these  facts  show  a  suf- 
ficient consideration  to  uphold  the  promise  as  alleged,  but 
it  is  unnecessary  to  place  the  case  on  this  ground,  for  an 
express  promise  to  pay  the  mortgage  as  part  of  the  purchase 
money  is  stated,  and  that  seems  to  place  the  validity  of  the 
promise  to  repay  what  the  plaintiff  had  advanced  to  satisfy 
the  mortgage,  bej^ond  all  question. 

Judgment  for  the  plaintiff  with  leave  to  amend  on  the 
usual  terms. 


Tab  Highland  Bane  vs.  Wynkoop,  impPd  with  Bjbbstbd. 

A  new  trial  will  be  granted  If  the  materiaTpoints  of  the  cause  have  not  been 
submitted  to  the  jury,  although  it  is  not  improbable  that  upon  the  testimonj 
gi^en  the  Joiy  might  have  found  a  yerdiot  such  as  has  already  been  ren- 
dered. 

In  a  suit  against  two  persons,  one  the  payee  and  endorser,  and  the  other  an 
accomodation  endorser  of  a  promissory  note,  admissiona  by  the  former  a« 
to  the  object  for  which  the  note  was  made,  that  object  being  in  dispute,  are 
not  evidence,  aa  against  the  latter,  and  the  judge  should  so  chaige  the  jury 
on  the  trial. 

Assumpsit  on  a  promissory  note  signed  D.  G.  Quackenbosa 
k  Co.,  dated  the  16th  June,  1841,  for  ten  thousand  dollars. 
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payable  one  year  after  date  at  the  Highland  Bank,  to  John 
Kiersted  or  order,  and  endorsed  by  said  Kiersted  and  by  the 
other  defendant,  Wynkoop.  The  declaration  contained  the 
general  counts,  and  a  copy  of  the  note  was  annexed,  with  a 
notice  that  said  note  would  be  given  in  evidence  under  said 
counts.  The  defendants  separately  pleaded  the  general  issue. 

The  execution  of  the  note  and  the  genuineness  of  the 
endorsements  were  proved  or  admitted,  and  the  note  was 
read  in  evidence  to  the  jury.  Demand  of  payment,  and 
notice  of  nonpayment  to  the  endorsers,  was  also  shown,  aud 
the  plaintiff  rested. 

The  testimony  of  Herman  J.  Quackenboss  taken  on  a  com- 
mission was  then  read  in  evidence  for  the  defendants,  he 
having  been  duly  released  This  witness  stated  that  he 
signed  the  name  of  the  firm,  D.  G.  Quackenboss  &  Co.,  to 
said  note ;  that  it  was  a  renewal  of  a  like  note,  the  series 
of  which  had  run  from  the  spring  or  summer  of  1837,  and 
were  "  left  at  the  Highland  Bank  as  collateral  for  the  legi- 
timate business  paper  of  the  different  firms  of  D.  G.  Quack- 
enboss &  Co.,  Quackenboss  &  Co.,  and  John  Kiersted  &  Co., 
then  due  or  thereafter  to  become  due."  The  witness  further 
stated  that  before  1837  business  in  New  York  and  also  in 
Green  county  was  done  in  the  name  of  Quackenboss  &  Co. 
In  New  York  this  firm  (Quackenboss  &  Co.)  was  composed 
of  Herman  J.  Quackenboss,  the  defendant  Kiersted  and  one 
Bichnell,  but  the  firm  of  the  same  name  in  Green  county 
was  composed  of  said  Herman  J.  Quackenboss  and  said 
Kiersted. 

In  January  or  February,  1837,  the  firm  in  Green  county 
assumed  a  new  name,  that  of  D.  G.  Quackenboss  &  Co., 
D.  G.  Quackenboss  being  taken  in  as  a  partner.  That  firm 
then  consisted  of  the  said  H.  J.  and  D.  G.  Quackenboss  and 
said  Kiersted. 

Herman  J.  Quackenboss  and  Kiersted  then  constituted  the 
firm  of  John  Kiersted  &  Co.,  also  doing  business  in  Green 
county. 

Bichnell  had  left  the  firm  of  Quackenboss  &  Co.  in  New 
York,  in'  1836,  and  in  1837  that  firm  was  composed  of  Her- 
man J.  Quackenboss  and  Kiersted. 
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About  May  or  June,  1837,  the  witness  said  lie  drew  a  note 
for  ten  thousand  dollars,  payable  one  year  from  date  at  the 
Highland  Bank,  to  order  of  John  Kiersted,  to  which  he 
siguel  the  name  of  D.  6.  Quackenboss  &  Co.,  and  Kiersted 
endorsed  it.  Witness  procured  Wynkoop,  one  of  the  defen- 
dants, to  endorse  it,  ^'  with  the  express  understanding  that 
the  note  would  be  left  at  the  Highland  Bank  as  collateral 
security  only  for  the  legitimate  business  paper  of  the  dif- 
ferent firms  above  mentioned,  which  might  then  be  due  or 
upon  which  they  might  ask  accomodation,  or  upon  drafts, 
notes  01  acceptances,  passing  through  said  bank  of  the  dif- 
ferent firms  for  procuring  "  money  for  the  use  of  said  firms 
and  not  otherwise.  This,  the  witness  states,  was  fully  ex- 
plained to  the  officers  of  the  bank  when  the  note  was  sent 
to  said  bank.  This  note  of  1837  was  renewed  annually 
unril  the  note  in  suit  was  given  in  1841 — ^the  endorse- 
ments being  procured  from  year  to  year,  with  the  same 
understanding  as  at  first,  both  with  the  endorsers  and  the 
bank. 

A  question  arose  on  the  trial  whether  the  note  in  suit  had 
been  given  or  received  as  collateral  security  for  a  note  en- 
dorsed by  the  firm  of  Strong  &  Ballah,  but  as  that  note  was 
excluded  from  the  case  by  the  verdict  of  the  jury,  the 
evidence  touching  it  need  not  be  stated.  The  witness,  on 
cross  examination,  said  he  did  not  personally  leave  the  note 
in  suit  with  the  bank,  but  sent  it  to  said  bank,  and  that  he 
did  not  hold  any  conversation  about  it  at  said  bank,  at  or 
about  the  time  it  was  left  at  or  sent  to  said  bank. 

After  reading  the  testimony  of  Herman  J.  Quackenboss 
the  defendants  rested. 

Various  questions  were  made  about  the  note  endorsed  by 
Strong  &  Ballah,  but  the  verdict  has  excluded  them  from 
the  case. 

After  the  reading  of  said  deposition  an  objection  was 
made  that  there  was  no  proof  that  a  copy  of  the  ten  thousand 
dollar  note  in  suit  had  been  served  with  the  declaration, 
and  thereupon  by  leave  of  the  circuit  judge  a  suggestion  of 
such  service  was  entered  on  the  copy  of  pleadings  filed  with 
the  clerk  of  the  circuit,  and  proof  of  such  service  was  also 
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otherwise  given.  The  sheriflF's  certificate  and  return  of  such 
service  were  read  in  evidence,  subject  to  objection. 

The  counsel  for  the  plaintiflFs  produced  and  proved  various 
notes,  as  those  for  which  the  ten  thousand  dollar  note  in 
suit  was  collateral  security,  and  they  were  also  read  in 
evidence,  subject  to  objection.  One,  dated  14th  October 
1841,  at  ninety  days,  for  $3,500,  signed  Quackenboss  &  Co., 
and  payable  to  the  order  of  John  Kiersted  &  Go.  at  the 
Highland  Bank.  Endorsed  John  Kiersted  &  Co.  One,  like 
last  in  all  respects,  except  being  dated  12th  November  1841. 
One,  dated  18th  October  1841,  at  three  months,  for  |2,300, 
payable  at  said  bank,  signed  by  said  Kiersted  and  payable 
to  the  order  of,  and  endorsed  by  said  Herman  J.  Quacken- 
boss. 

Alfred  Post,  a  witness  for  the  plaintiffs,  testified,  that  he 
became  cashier  for  the  plaintiffs  in  April,  1840,  and  that  he 
had  had  a  conversation  with  Kiersted,  about  the  three  notes 
last  mentioned  and  the  note  endorsed  by  Strong  &  Ballah. 
The  counsel  for  Wynkoop  objected  to  this  conversation  being 
proved,  but  the  court  decided  that  it  was  admissible,  and  the 
witness  testified  that  the  conversation  was  before  the  suit 
brought ;  that  Kiersted  said  the  three  notes  above,  (exclud- 
ing that  endorsed  by  Strong  &  Ballah)  were  right.  He  ex- 
amined them,  and  also  the  Strong  &  Ballah  note ;  said  the 
ten  thousand  dollar  note  (now  in  suit)  was  to  apply  to  the 
three,  but  not  to  the  one  endorsed  by  Strong  &  Ballah,  and 
that  if  the  latter  was  not  claimed  by  .the  bank  he  should 
make  no  resistance.  This  witness  said  that  Herman  J. 
Quackenboss,  in  person,  left  the  said  ten  thousand  dollar 
note,  now  in  suit,  with  the  bank,  and  at  the  time  stated  it 
was  left  "  as  collateral  security  for  any  paper,  notes  or  drafts 
on  which  Quackenboss  &  Co.,  Herman  J.  Quackenboss,  Her- 
man J.  Quackenboss  &  Co.,  John  Kiersted,  John  Kiersted  A 
Co.,  D.  G.  Quackenboss,  D.  G.  Quackenboss  &  Co.  were  draw- 
ers or  endorsers,  due  or  to  become  due."  This  testimony 
was  objected  to  by  the  defendant's  counsel,  but  the  objection 
was  overruled.  The  witness  said,  the  ten  thousand  dollar 
note,  as  was  stated  by  the  said  H.  J.  Quackenboss,  was  to 
apply  to  the  paper  then  in  the  bank,  and  to  the  renewds* 
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thereof.  The  three  notes  above,  as  well  as  the  one  endorsed 
Strong  &  Baliah,  were  renewals  of  notes  running  in  the  bank 
when  said  ten  thousand  dollar  note  was  received.  The 
notes  so  renewed  by  the  three  above  notes,  were  signed  and 
endorsed  as  the  renewals  were. 

The  bank  claimed  to  recover  the  amount  of  the  three 
notes  above,  and  the  one  endorsed  S.trong  &  Ballah,  which 
notes  were  unpaid  and  the  several  endorsers  duly  charged 
thereon.  Testimony,  in  confirmation  of  that  of  the  witness 
Post,  was  given  by  the  plaintiffs. 

One  Farnham  was  offered  as  a  witness  for  the  plaintiffs. 
He  had  been  a  stockholder  and  director,  but  had  sold  his 
stock  and  resigned  his  directorship.  He  was  objected  to  as 
a  witness  but  was  admitted. 

The  principal  and  interest  of  the  said  three  notes  of  14th 
October  1841,  12th  November  1S41  and  18th  October  1841 

amount  to $10,115.66 

The  Sfrong  &  Ballah,  added,  would  make 18,669.76 

The  principal  and  interest  of  the  $10,000  note. .     10,605.18 

The  plaintiffs  insisted  that  the  ten  thousand  dollar  note 
was  security  for  the  four  notes,  which  amounted  to  said 
sum  of  $18,669.76.  Some  testimony  had  been  given  to  show 
that  the  firm  of  Quackenboss  &  Co.  had  been  dissolved,  be- 
fore the  notes  of  October  and  November,  1841,  were  given, 
but  the  judge  expressed  an  opinion  that  the  fact  was  not 
materiaL 

The  judge  charged  that  according  to  the  evidence  the  ten 
thousand  dollar  note  was  made  and  delivered  as  collatetal 
security  for  other  notes  running  in  the  bank  at  the  time,  and, 
as  the  case  is  understood,  that  said  note  was  good  security 
to  the  bank  for  the  purposes  for  which  it  was  originally  in- 
tended by  the  parties  thereto,  and  that  having  been  entrust- 
ed to  Herman  J.  Quackenboss  to  be  delivered  at  the  bank, 
it  would  be  presumed  to  have  been  tnade  for  the  purposes 
for  which  he  delivered  it  unless  the  contrary  was  shown. 
The  judge  expressed  an  opinion  that  upon  the  proof  the 
bank  was  entitled  to  recover  to  the  amount  of  the  three 
notes  above,  that  is  the  $10,115.56 — but  as  to  the  Strong  & 
Ballah  note  his  opinion  was  against  any  allowance  being 
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made  in  regard  to  it.  He  repeated  the  opinion  before  ex- 
pressed that  the  dissolution  of  the  firm  of  Quackenboss  & 
Co.  was  an  immaterial  fact,  ''and  directed  the  jury  if  they 
should  find  that  the  parties  to  the  ten  thousand  dollar  note 
intended  it  as  security  for  the  payment  of  all  the  notes 
claimed  by  the  plaintiff,  including  the  note  " — ^''endorsed  by 
Strong  &  Ballah,  then  they  should  find  the  full  amount  of 
the  ten  thousand  dollar  note  with  interest,  but  if  they  should 
find  that  the  'Strong  &  Ballah  note'  was  not  intended  to  be 
covered  and  secured  by  the  note  for  ten  thousand  dollars, 
that  then  they  should  find  the  amount  due  upon  the  other 
three  notes  with  interest." 

The  jury  found  for  the  plaintiff  $10,115.66i, — ^the  amount 
of  said  three  notes,  excluding  the  Strong  &  Ballah  note. 

A  case  was  made  by  the  defendants. 

By  the  Courty  Beabdsley,  J«  According  to  the  testimony 
of  Herman  J.  Quackenboss,  the  ten  thousand  dollar  note, 
in  suit,  and  those  of  the  same  amount  which  preceded  it, 
were  made  to  ''  be  left  with  the  Highland  Bank  as  collateral 
security  only  for  the  legitimate  business  paper  of  the  dif- 
ferent firms"  of  D.  G.  Quackenboss  &  Co.,  Quackenboss  & 
Co.,  and  John  Kiersted  &  Co.,  "due,  or  upon  which  they 
might  ask  accommodation,  or  upon  drafts,  notes  or  accept- 
ances passing  through  said  bank  of  the  different  firms",  to 
procure  money,  as  I  read  the  case,  for  the  use  of  said  firms, 
and  not  otherwise.  This  witness  states,  that  the  bank  was, 
at  all  times,  fully  aware  of  the  object  for  which  these  suc- 
cessive notes  were  made  and  endorsed,  and  consequently  can 
not,  if  the  statement  of  the  witness  was  correct,  be  allowed 
to  use  them  for  a  different  purpose. 

But  the  testimony  of  Alfred  Post,  who  in  this  respect  is 
fortified  by  other  witnesses,  puts  a  different  complexion  on 
this  part  of  the  case.  He  says  the  ten  thousand  dollar  note 
in  suit  was  left  with  the  bank,  not  only  as  collateral  security 
for  such  paper  as  was  indicated  by  the  witness,  H.  J. 
Quackenboss,  but  also  to  secure  various  other  notes  and 
drafts,  then  due  or  to  become  due,  and  such  renewals  there* 
of  as  the  bank  might  thereafter  make. 
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The  bank  sought  to  recover  on  the  ten  thousand  dollar 
note  as  security  for  four  other  notes,  of  which  one  was  en- 
dorsed by  Strong  &  Ballah,  but  the  latter  was  disallowed 
by  the  jury,  and  may  be  thrown  out  of  view. 

The  jury  however  found  a  verdict  for  the  amount  of  the 
other  three  notes,  two  of  which  were  for  three  thousand  five 
hundred  dollars  each,  signed  Quackenboss  &  Co.  and  en- 
dorsed by  John  Kiersted  &  Co.,  and  the  other  for  two  thous- 
and three  hundred  dollars,  signed  by  the  defendant  Kiersted 
alone,  and  endorsed  by  said  H.  J.  Quackenboss  alone,  thus 
affirming  that  said  ten  thousand  dollar  note  was  a  legal 
security  to  the  bank  for  these  three  different  obligations. 
This  conclusfcn  may  be  correct,  but  it  depends  upon  various 
preliminary  facts  which  ought  to  be  determined  by  a  jury. 

According  to  the  testimony  of  H.  J.  Quackenboss,  I  should 
regard  the  ten  thousand  dollar  note  as  security  for  the  two 
notes  of  three  thousand  five  hundred  dollars  each,  which 
were  allowed  by  the  jury,  but  not  as  such  security  for  the 
one  of  two  thousand  three  hundred  dollars  which  was  also 
allowed.  But  taking  the  testimony  given  by  Post  and 
others,  on  the  part  of  the  bank,  as  correct,  the  ten  thousand 
dollar  note  was,  undoubtedly,  collateral  security  for  all  three 
of  these  notes,  and  upon  that  assumption  the  verdict  is  for 
the  proper  amount. 

The  circuit  judge,  according  to  the  case  as  made,  seems 
hardly  to  have  left  the  material  facts,  which  were  in  con- 
flict, to  the  decision  of  the  jury.  I  think  he  should  have 
charged  the  jury  that  they  were  first  to  inquire  whether  the 
plaintiffs  had  notice  of  the  purpose  and  object  for  which  the 
ten  thousand  dollar  note  was  made  and  endorsed,  and  if  so, 
then  to  ascertain  what  such  purpose  and  object  were.  If 
made  and  endorsed,  as  collateral  security  for  the  notes  sign- 
ed by  Quackenboss  &  Co.  and  endorsed  by  John  Kiersted  & 
Co.,  and  the  one  signed  by  Kiersted  alone  and  endorsed  by 
H.  J-  Quackenboss,  then  a  verdict,  equal  to  the  amount  of 
these  three  notes,  should  be  found ;  but  if  it  was  not  made 
to  secure  all  of  them  the  verdict  should  be  for  the  amount 
of  such  of  them  as  were  fairly  within  its  scope  and  object. 

32 
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If  the  jury  however  should  find  that  the  ten  thousand  dol- 
lar note  was  received  by  the  plaintiflfs  without  any  other 
notice  of  the  design  and  object  for  which  it  had  been  made 
and  endorsed,  than  what  was  disclosed  by  the  person  who 
transfered  it  to  the  bank,  then  the  jury  must  determine  for 
what  purpose  and  object  it  was  so  transfered  to  the  bank ; 
what  obligations  were  thereby  to  be  secured,  and  regulate 
their  verdict  accordingly. 

It  is  not  improbable  that  upon  the  testimony  given  in  the 
cause  the  jury  might  find  such  a  verdict  as  has  already  been 
rendered ;  but  I  can  not  understand  from  the  case  that  these 
points,  which  seem  to  me  essential,  were  submitted  for  their 
decision.  On  the  contrary,  the  charge  seems  tp  have  taken 
them,  in  effect,  from  the  jury.  I  think  the  judge  should 
have  told  the  jury,  distinctly,  that  they  must  find  that  the 
note  was  made  and  endorsed,  as  security  for  such  paper  as 
the  individual  note  of  Kiersted,  endorsed  by  H.  J.  Qnacken- 
boss  alone,  or  that  it  was  received  by  the  bank  for  that  pur- 
pose, and  without  notice  that  it  had  been  originally  made 
and  endorsed  for  a  more  limited  purpose,  before  they  could 
regard  that  note  in  finding  their  verdict.  To  the  defendant 
Kiersted,  this  may  not  be  of  any  importance,  as  he  is  re- 
sponsible on  his  individual  note,  in  any  event ;  but  the  de- 
fendant, Wynkoop,  is  strictly  a  surety,  and  is  responsible  on 
the  ten  thousand  dollar  note  or  not  at  all.  In  my  opinion 
a  new  trial  should  be  had  that  the  jury  may  pass  upon  the 
points  material  to  a  proper  determination  of  the  cause. 

Evidence  of  what  the  defendant  Kiersted  had  said  or  ad- 
mitted, was  certainly  admissible  against  him,  although  not 
so  against  the  defendant  Wynkoop,  and  it  should  have  ap- 
peared that  the  judge  so  advised  the  jury. 

Various  objections  were  made  in  the  progress  of  the  trial 
which  were  correctly  overruled,  and  which  need  not  be 
particularly  mentioned. 

I  would  not  suggest,  or  imply  an  impression,  that  the  jury 
erred  in  rejecting  the  Strong  &  Ballah  note,  or  that  they 
might  not  well  have  found  such  a  verdict  as  they  did  upon  the 
evidence  before  them.    The  difficulty  in  sustaining  the^ver- 
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diet,  in  my  view  of  the  case,  is,  not  that  the  verdict  is  against 
the  weight  oif  evidence,  but  that  the  material  points  in  con- 
flict were  not  submitted  to  the  jury  for  their  determination. 


New  trial  ordered. 


Pay  vs.  Bell. 

A  promise  by  defendant  to  pay  for  work  done  by  plaintiff  on  the  goods  of  a 
third  party  on  which  plaintiff  has  a  lien  for  his  work,  and  whioh  lien 
plaintiff  thereupon  reUnquishes,  is  not  within  the  statute  of  frauds. 

Erbob  to  the  common  pleas.  The  facts  are  stated  in  the 
opinion  of  the  court. 

By  the  Court y  Beardsly,  J.  Bell  sued  Pay  in  the  justice's 
court  in  assumpsit  and  recovered  judgment  for  forty-eight 
cents  damages  with  costs.  It  appeared  on  the  trial  that  one 
Daharch  had  employed  the  plaintiff  to  mend  a  shoe  and  a 
pair  of  boots.  The  plaintiff's  charge  for  the  whole  work 
was  one  dollar,  fifty-two  cents  of  which  had  been  paid  by 
the  defendant,  and  this  suit  was  brought  to  recover  the 
balance.  The  defendant  denied  that  he  agreed  to  pay  for 
any  thing  except  the  work  done  oti  the  boots,  and  he  also 
insisted  that  the  promise  to  pay  for  repairing  the  shoe,  if 
proved,  was  void  as  an  undertaking  to  pay  the  debt  of  Da- 
harch. When  the  promise  was  made  the  boots  were  with  the 
plaintiff,  who  had  a  lien  upon  them  as  security  for  their  repair, 
but  the  shoe  had  already  Been  mended  and  sent  home,  and  as 
to  that  the  lien  was  gone.  The  plaintiff  insisted  that  the  de- 
fendant promised  to  pay  for  both  jobs,  and  the  jury  were 
perhaps  justified  in  finding  the  fact  to  be  so.  Such  being  the 
case  the  promise  was  not  within  the  statute.  It  was  a  new 
undertaking  founded  on  a  new  and  distinct  consideration, 
the  relinquishment  by  the  plaintiff  of  his  lien  on  the  boots, 
and  which  was  sufficient  to  uphold  the  promise  made.  ( 1  Cow. 
Treatise,  281 ;  1  Esp.  N.  P.  R.,  122,  note ;  Houlditch  v.  Milne, 
3  Esp.  N*  P.  R,  86 ;  WiJliams  v.  Leaper,  2  Wilson,  308 ;  Slin^ 
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gerland  v.  Marse^  7  Johns. ,  463 ;  Shelton  v.  Brewster y  8  Johns., 
376 ;  Mercein  v.  Jindrusy  10  Wend.,  461 ;  Rogers  v.  Kneeland, 
13  Wend.,  114;  Olmstead  v.  Greenly y  18  Johns.,  12;  Lore^s 
case,  1  Salk.,  28;  RonUinson  v.  Gibby  Ambler,  330.) 
The  judgment  of  the  common  pleas  should  be  affirmed. 

Judgment  affirmed. 


Thb  Ameseoan  Life  Ins.  and  Trust  Gompant  vs.  Dobbin  and 
others,  ex'rs  of  James  Dobbin,  deceased. 

Bj  the  restraining  act,  1  R.  S.,  600,  f  4,  corporations  not  expressly  incorpo- 
rated for  banking  purposes  are  prohibited  from  '^  discounting  bills,  notes  or 
other  evidences  of  debt  **  and  from  '^  buying  and  selling  bills  of  exchange/' 
kc.f  and  by  2  R.  S.,  457,  f  2,  this  prohibition  is  extended  to  foreign  corpo- 
rations. But  the  above  provision  of  the  restraining  act,  being  penal  in  its 
*  nature,  must  be  construed  strictly,  and  as  it  forbids  the  buying  and  selling 
of  bills  of  txckang€  only,  a  foreign  corporation  is  not  prohibited  from  pur- 
chasing promUsory  nofrt. 

Where  the  evidence  left  it  nneertain  whether  a  transaction  amounted  to  a  pur- 
chase or  a  discount  of  a  note,  the  Judge  should  not  have  decided  the  ques- 
tion as  a  matter  of  law,  but  should  have  submitted  it  to  the  determination 
of  the  jury. 

Where  a  promissory  note,  given  in  the  ordinary  course  of  business  and  avail- 
able in  the  hands  of  the  holder,  is  transfered  by  him  at  a  discount  exceed- 
ing seven  per  cent,  the  transaction  isnot/ier  «e  usurious,  although  the  seller 
endorses  or  guaranties  the  paj'ment  of  the  note.  It  may  be  regarded  as  a 
bona  flde  sale,  and  not  a  discount,  notwithstanding  such  endorsement  or 
guaranty.     Per  Bbardslet,  J.,  citing  authorities. 

Assumpsit  to  recover  the  amount  of  a  promissory  note, 
dated  July  27,  1839,  signed  Evans  and  Carman,  for  one 
thousand  dollars,  payable  to  the  order  of  James  Dobbin,  four 
months  from  date  with  interest,  and  indorsed  by  said  Dobbin. 
The  general  issue  was  pleaded.  The  cause  was  tried  in  May, 
1843,  before  Kent,  Gir.  J.  The  plaintiffs  were  admitted  to 
be  a  corporation  duly  created  and  organized  by  and  under 
an  act  of  the  legislature  of  the  state  of  Maryland.  It  was 
admitted  that  James  Dobbin  died  shortly  after  the  date  of 
the  note  in  suit  and  that  the  defendants  were  his  executors. 
The  indorsement  of  said  note,  demand  of  payment  and  no- 
tice were  also  admitted,  and  the  note  was  read  in  evidence. 
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It  was  admitted  by  the  plaintiffs  that  previously  to  the  15th 
February,  1837,  and  until  and  after  the  30th  November, 
1839,  the  plaintiffs  kept  an  office  in  Wall  street  in  the  city 
of  New  York.  A  book  was  produced  by  the  plaintiffs  and 
given  in  evidence  by  the  defendants,  called  ^'  Domestic  Biilsy* 
which  was  marked  in  columns,  appropriately  headed,  so 
that  the  entries  therein  show  the  presentment  of  various 
notes  and  bills  of  exchange  to  said  company,  and  the  trans- 
fer thereof  to  (he  plaintiffs ;  which  notes  and  bills  were  pay- 
able elsewhere  than  in  the  oity  of  New  York.  The  sai^ 
entries,  in  their  appropriate  columns,  state  the  names  of 
the  presenters  of  such  bills  and  notes ;  the  names  of  the 
indorsers,  of  the  payers,  the  place  of  payment,  time  of  pay- 
ment, the  period  of  time  to  the  time  of  payment,  rate  of 
exchange  allowed  to  the  company,  amount  of  discount  and 
exchange,  total  amount  of  the  obligation,  amount  paid  to 
the  presenter  and  date  of  the  purchase  as  called  in  said  en- 
tries by  the  plaintiffs.  This  book  was  admitted  to  have  been 
kept  at  the  said  office  by  the  plaintiffs,  and  contained  a 
statement  of  a  part  of  their  proceedings  in  said  office.  These 
entries  in  said  book  were  from  August  1,  1836,  to  June  26, 
1841,  and  cover  twenty-seven  pages  of  said  book.  Certain 
entries  in  said  book  of  the  date  of  16th  February,  1837,  state 
that  on  that  day  Evans  &  Carman  presented  to  said  plaintiffs 
a  note  payable  June  17,  1837,  by  Holmes  &  Carroway  at 
Mobile,  in  Alabama,  indorsed  by  James  Dobbin ;  that  the 
time  the  said  note  had  to  run  was  122  days,  rate  of  exchange 
five  per  cent ;  the  amount  of  discount  and  exchange  thereoa 
$148.55,  the  total  amount  of  note  being  #2,015.18,  and  the 
net  proceeds  paid  therefor  by  the  plaintiffs  to  Evans  &  Car-* 
man  amounted  to  tl,B66.63.  Said  book  indicated  it  as  a 
purchase  of  said  note.  The  defendants  then  proved  that 
the  note  last  mentioned  was  dated  September  14,  1836,  at 
nine  months,  payable  at  Mobile  in  Alabama ;  that  it  was  in- 
dorsed by  said  Dobbin ;  that  it  had  been  given  by  the  makers 
thereof,  Holmes  A  Carroway,  to  Evans  k  Carman  for  goods 
sold  by  Evans  &  Carman.  That  Evans  t  Carman  applied 
to  the  plaintiffs  at  their  said  office  to  obtain  the  money  upon' 
said  note,  and  the  plaintiffs  agreed  ^ith-  them  to  take  said 
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note,  and  let  them  have  the  money  therefor,  on  the  terms 
stated  in  said  entries  in  the  aforesaid  book,  the  interest  be- 
ing computed  at  seven  per  cent,  and  exchange  as  stated  at 
five  per  cent  And  thereupon  the  plaintiffs,  at  said  office, 
advanced  to  Evans  &  Carman  $1|866.63,  the  amount  of  said 
note,  less  the  said  interest  and  exchange,  and  took  said  note. 
Evidence  was  given  to  show  that  the  rate  of  exchange  at 
that  time  was  about  one  and  a  half  per  cent  on  bills  payable 
at  sight,  but  no  question  as  to  usury  was  decided  by  the 
judge.  Said  note  of  Holmes  &  Garroway  was  not  paid,  but 
was  returned  protested  in  July,  1837,  at  which  time  Evans 
&  Carman  paid  a  part  of  the  amount  of  it  to  the  plaintiffs 
and  gave  to.  the  plaintiffs  a  new  note  for  the  balance,  at  four 
months,  •  indorsed  by  said  JamQs  Dobbin  as  accommodation 
indorser,  and  thereupon  the  said  note  of  Holmes  &  Carroway 
was  given  up  to  said  Evans  &  Carman  by  the  plaintiffs. 
The  aforesaid  note  so  given  by  Evans  &  Carman  was  reduced 
and  renewed  from  time  to  time,  until  the  note  in  suit  was 
given  in  renewal  thereof. 

The  judge  charged,  as  matter  of  law,  that  the  plaintiffs  in 
taking  the  note  of  Holmes  and  Carroway,  under  the  circum- 
stances in  proof,  violated  the  laws  of  this  state  against  un- 
authorized banking,  and  that  therefore  they  could  not 
recover.  To  this  the  counsel  for  the  plaintiffs  excepted 
There  was  a  verdict  for  the  defendants,  and  plaintiffs  move 
for  a  new  trial  on  ^  bill  of  exceptions. 

By  the  Caurfy  Bbabdslbt,  J.  The  note  of  Holmes  &  Car- 
roway indorsed  by  James  Dobbin,  the  defendants'  testator, 
was  given  to  Evans  &  Carman  for  goods  sold  by  them,  and 
in  their  hands  was  an  ordinary  business  note  which  they 
would  have  had  an  undoubted  right  to  collect  at  maturity. 
In  February,  1837,  when  this  note  had  about  four  months  to 
run,  Evans  &  Carman,  who  then  held  it,  applied  to  the 
plaintiffs  at  their  office  in  the  city  of  New  York,  to  obtain 
the  money  upon  it,  which  they  thereupon  agreed  to  advance, 
first  deducting  from  the  amount  of  the  note  interest  for  the 
time  it  had  to  run,  and  exchange  at  five  per  cent,  the  note 
being  payable  &t  Mobile  in  the  state  of  Alabama.     Upon 
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these  terms  the  note  was  trabsfered  to  the  plaintifTs  and  they 
advanced  to  Evans  &  Carman  the  amount  of  the  net. pro- 
ceeds over  and  above  interest  and  exchange,  as  had  been 
agreed. 

It  is  not  shown  that  Evans  &  Carman  indorsed  this,  noto 
on  its  transfer,  or  in  any  manner  guarantied  its  payment. 
Nor  is  it  at  all  clear  upon  the  testimony,  as  stated  in  the  bill 
of  exceptions,  that  they  were  responsible  to  the  plaintiffs 
for  the  money  so  advanced.  If  the  advance  was  by  way  of 
loan,  the  note  being  transfered  to  the  plaintiffs  as  collateral 
security  for  its  repayment,  Evans  &  Carman  were  certainly 
liable;  but  if  the  advance  was  as  payment  on  a  bona  fidQ 
purchase  of  the  note  by  the  plaintiffs  it  could  not  be  regarded 
as  a  loan,  and  the  sellers  would  incur  no  obligation  to  repay 
the  money  although  the  note  should  turn  out  to  be  worths 
less.  This  principle  is  indisputable.  (Byles  on  Bills  of  Ex* 
change,  90,  1,  2 ;  Finn  v.  Harrison^  3  T.  B.  757 ;  Evans  v. 
WhyU,  5  Bing.,  485;  Ex  parte  Shuttlewarih,  3  Ves.,  368 ;  Ty- 
deil  V.  Clark,  1  Esp.,  447 ;  Freeman  ads.  Briitin,  2  Harr.  !EL 
209.) 

In  the  plaintiffs'  book  of  " Domestic  Billsy^  this  transac*^ 
tion  is  indicated  as  a  purchase  of  the  note,  but  that  is  not 
decisive  of  its  true  character ;  it  may  have  been  really  a 
transfer  of  the  note  to  secure  a  loan,  although  the  parties 
chose  to  call  it  a  purchase.  This  may  have  been  merely 
colorable,  and  that  it  was  so  is  rendered,  at  least,  probable 
by  the  fact  that  Evans  &  Carman  provided  for  the  note 
when  it  came  back  to  the  plaintiffs  protested  for  non-pay- 
ment It  does  not  appear  why  Evans  &,  Carman  assumed 
this  burthen,  but  they  probably  did  so,  although  that  is  not 
stated  in  the  bill  of  exceptions,  because  they  had  so  agreed 
on  receiving  the  money  of  the  plaintiffs. 

Had  Evans  &;  Carman  endorsed  this  note  when  it  was 
tranfered  to  the  plaintiffs,  that,  although  evidence  of  a  dis-B 
count  and  loan  instead  of  a  bona  fide  sale  of  the  note,  would 
not  have  been  conclusive  on  the  point.  It  has  been  repeat- 
edly adjudged  that  where  business  paper  available  in  the 
hands  of  the  owner,  as  this  note  was,  is  transfered  by  him  at 
a  discount  exceeding  seven  per  cent,  the  transaction  is  not 
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per  se  usurious,  although  the  seller  indorses  or  guaranties 
the  payment  of  the  security  transfered.  It  may  be  regarded 
as  a  bona  fide  sale  of  the  obligation  and  not  as  a  discount 
and  loan,  notwithstanding  such  indorsement  or  guaranty. 
{Cram  y.  Hendricks^  7  Wend.,  569 ;  Magugen  v.  Mecui^  21  id.y 
285 ;  Rapyelyea  v.  Andersony  4  Hill,  472 ;  JVichols  v.  Pearson, 
7  Peters,  103  ;  French  v.  Grindloy  16  Maine,  163 ;  Farmer  v. 
SewaU,  16  id.,  456.) 

That  there  is  a  plain  and  solid  distinction  between  the 
purchase  at  the  reduced  price  and  the  discount  of  negotia^ 
ble  paper,  is  obvious  enough.  It  can  only  be  necessary  to 
advert  to  the  distinction  as  existing,  and  not  to  explain 
wherein  the  difference  consists.  Several  of  the  cases  refered 
to  proceed  on  the  distinction,  and  some  things  are  so  plain 
of  themselves  as  really  to  be  obscured  by  explanation. 
Promissory  notes  and  bills  of  exchange  given  for  value,  and 
therefore  available  to  the  holder,  are  as  much  the  subject 
of  sale  and  transfer  as  any  other  property.  ^  They  may  be 
purchased  at  any  price  without  the  hazard  of  usury,  as  the 
only  question  will  be,  was  it  a  bona  fide  sale  or  a  loan  in 
disguise.  If  the  former,  the  usury  laws  have  no  bearing 
upon  it ;  but  if  it  was  a  disguised  loan  and  the  discount  ex- 
ceeds the  legal  rate  of  interest,  all  the  authorities  agree  that 
rt  is  usurious.  Money  thus  advanced  would  be  lent,  but  if 
paid  for  a  note  or  bill  reaUy  purchased,  whatever  the  price 
may  have  been,  it  can  not  with  propriety  or  truth  be  char- 
acteriz-ed  as  a  discount  of  such  note  or  a  loan  of  money. 

The  case,  however,  was  not  disposed  of  at  the  circuit 
upon  any  expressed  distinction  between  a  discount  or  a  pur- 
chase by  the  plaintiffs  of  the  note  of  Holmes  &  Carroway. 
In  general  terms  the  judge  held  and  decided,  as  matter  of 
law,  that  the  plaintiffs  in  taking  that  note,  "  under  the  cir- 
cumstances in  proof,  violated  the  laws  of  this  state  against 
unauthorized  banking,''  and  that  therefore  they  could  not 
recover  on  the  note  in  suit. 

This  opinion  of  the  learned  judge  necessarily  affirms  that 
**the  circumstances  in  proof"  were  free  from  all  doubt  and 
ambiguity,  and  so  decisive  and  controling  in  their  nature 
as  to  prove  beyond  all  contest  that  the  plaintiffs  in  receiving 
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the  Dote  violated  some  of  the  provisions  of  the  statutes 
against  unauthorized  banking.  It  comes  to  this  at  last,  for 
nothing  short  of  evidence  thus  direct  and  controling  could 
authorize  such  a  disposition  of  the  case  as  was  made.  In 
the  opinion  of  the  judge  this  may  have  been  a  discount  of 
the  note  by  a  corporation  having  no  power  and  being  for- 
bidden to  make  discounts,  and  on  that  ground  illegal ;  or 
the  supposed  illegality  may  have  consisted  in  a  purchase  of 
the  note  without  legal  authority  for  that  purpose.  But  the 
particular  view  entertained  is  nol  explained  in  the  bill  of 
exceptions. 

On  the  argument  various  provisions  of  the  statutes  were 
refered  to  as  bearing  upon  the  case,  1.  The  third  section  of 
the  restraining  act,  as  it  is  usually  called.  This  declares 
that  "  no  incorporated  company  without  being  authorized 
by  law,  shall  employ  any  part  of  its  effects  *'  for  the  purpose 
of  '^  making  discounts  or  issuing  notes  or  other  evidences 
of  debt,  to  be  loaned  or  put  in  circulation  as  cash."  (1  B.  S., 
712.)  And  by  the  fifth  section  all  notes  and  other  securities, 
"  made  or  given  to  secure  the  payment  of  any  money  loaned 
or  discounted,"  contrary  to  the  provisions  of  said  third  sec- 
tion, "  shall  be  void."  2.  The  sixth  section  of  said  act.  By 
this  no  body  corporate,  except  such  "as  are  expressly 
authorized  by  law,  shall  keep  any  office  for  "  any  such  pur- 
pose as  is  prohibited  by  the  third  section,  and  the  seventh 
imposes  a  penalty  of  one  thousand  dollars  for  keeping  such 
office.  3.  The  fourth  section  of  the  statute  relative  to  the 
general  powers,  privileges  and  liabilities  of  corporations. 
This  enacts  that  "  no  corporation  created,  or  to  be  created, 
and  not  expressly  incorporated  for  banking  purposes,  shaU, 
by  any  implication  or  construction,  be  deemed  to  possess  the 
power  of  discounting  bills,  notes  or  other  evidences  of  debt, 
of  receiving  deposits,  of  buying  gold  and  silver,  bullion  or 
foreign  coins,  of  buying  and  selling  bills  of  exchange,  or  of 
issuing  bills,  notes  or  other  evidences  of  debt,  upon  loan  or 
for  circulation."  (1  R.  S.,  600.) 

Some  of  these  provisions  are  manifestly  limited  in  their 
application  to  domestic  corporations,  that  is,  to  such  as  are 
created  by  or  under  the  authority  of  this  state ;  and  it  might 
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admit  of  some  doubt  how  far  any  of  them,  standing  by  them- 
selves, should  be  extended  to  such  foreign  corporations  as 
this  state  may  think  proper  to  tolerate  within  her  limits. 
But  it  is  unimportant  to  examine  this  point,  for  it  is  expressly 
provided  (2  R.  S.,  457,  §  2)  that,  "  where  by  the  laws  of  this 
state  any  act  is  forbidden  to  be  done  by  any  corporation  or 
by  any  association  of  individuals  without  express  authority 
by  law ;  and  such  act  shall  have  been  done  by  a  foreign 
corporation,  it  shall  not  be  authorized  to  maintain  any  action 
founded  upon  such  act,  or  upon  any  liability  or  obligation, 
express  or  implied,  arising  out  of,  or  made,  or  entered  into  in 
consideration  of  such  act/'  This  section,  as  the  revisers  of 
the  statutes  remark,  was  designed  to  guard  against  violations 
of  the  restraining  laws  by  foreign  corporations  (3  B.  S.,  754), 
and  its  effect  is  to  extend  the  prohibitory  clauses,  which  have 
been  set  forth,  to  foreign  equally  with  domestic  corporations. 

The  different  sections  which  have  been  stated  are  parts 
of  a  general  system  of  law  adopted  by  this  state,  and  in- 
tended to  restrain  and  suppress  unauthorized  banking. 

By  these  provisions  no  corporation,  foreign  or  domestic, 
except  such  as  are  authorized  by  the  law  of  this  st^te  (and 
none  but  banking  corporations  are  so  authorized),  shall  '^  be 
deemed  to  possess  the  power  of  discounting  bills,  notes  or 
other  evidences  of  debt."  Nor  the  power  "  of  buying  and 
selling  bills  of  exchange.''  And  they  are  expressly  pro- 
hibited from  employing  any  part  of  their  effects,  for  the 
purpose  of  "  making  discounts."  Nor  shall  they  keep  any 
office  for  the  prohibited  purpbses.  And  all  notes  or  other 
securities  made  or  given  to  secure  the  payment- of  any  mo- 
ney advanced  or  lent  on  discount,  contrary  to  these  provi- 
sions, or  upon  any  liability  or  obligation,  express  or  implied, 
arising  out  of  or  made  or  entered  into  in  consideration  of 
such  act,  are  void. 

These  powers  and  acts,  thus  denied  and  prohibited,  are 
the  usual  powers  and  business  of  banking  institutions,  and 
it  was  intended  by  these  enactments  that  no  corporation, 
unless  expressly  authorized  for  the  purpose,  should  exercise 
such  powers  or  be  a  party  to  any  such  act. 

The  invalidity  of  any  and  every  security  or  obligation 
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made  or  entered  into  in  violation  of  these  provisions  is 
affirmed  by  the  statute,  but  it  is  also  a  well  known  principle 
of  the  common  law.  The  statute  has  superadded  its  sanction, 
but  has  wrought  no  change  in  this  respect.  The  law  aims 
at  consistency  and  purity,  and  in  this  particular,  at  least,  is 
free  from  reproach.  It  aids  no  one  to  violate  its  behests, 
but  leaves  him  as  it  finds  him,  remediless,  to  the  consequences 
of  his  own  folly  and  turpitude.  Ex  turpi  causa,  non  oritur 
actio.  {Jfellis  v.  Clark,  20  Wend.,  24,  affirmed  in  error,  4  Hill, 
424 ;  Perkins  v.  Savage,  16  Wend.,  412 ;  DeGroot  v.  Vanduzefj 
.20  id.  393 ;  Pratt  v.  Adama,  7  Paige,  653.) 

These  plaintiffs  are  a  foreign  corporation,  and  whatever 
their  pgwers  and  rights  may  be  in  the  state  of  Maryland, 
where  the  charter  was  granted,  they  are  here  prohibited 
from  making  discounts,  buying  or  selling  bills  of  exchange, 
and  from  exercising  any  of  the  ordinary  powers  of  banking 
institutions. 

In  my  opinion  the  testimony  in  this  case  did  not  justify 
the  conclusion,  as  matter  of  law,  that  the  plaintiffs  dis- 
counted the  note  of  Holmes  &  Garroway.  It  may  have  been 
a  purchase  of  the  note,  out  and  out,  and  not  a  discount. 
There  was  testimony  tending  to  either  conclusion,  and  the 
point,  if  material,  was  peculiarly  proper  to  be  decided  by  a 
jury  in  view  of  all  the  attendant  circumstances.  {Ketchum  v. 
Barber;  4  Hill,  228 ;  Rose  v.  Dickson,  7  Johns.,  196 ;  Lowe  v. 
Waiter,  Doug.  736 ;  and  Cram  v.  Hendricks  and  Freeman  v. 
Brittin,  cited  before,) 

This  corporation  was  not  only  prohibited  from  **  making 
discounts  '*  of  bills  and  notes,  but  from  "  buying  and  selling 
bills  of  exchange."  This  security,  however,  was  a  promis- 
sory note  and  not  a  bill  of  exchange,  and  therefore  was  not 
within  the  latter  prohibition.  The  clause  is  penal  in  its 
nature  and  not  to  be  extended  by  construction.  If  the  pur- 
chase of  notes  could  be  supposed  to  fall  within  the  reason 
of  the  prohibition  against  purchasing  bills  of  exchange,  that 
would  not  authorize  the  court  to  extend  the  words  beyond 
their  appropriate  signification.  The  subject  to  which  the 
prohibition  is  sought  to  be  extended  must  be  within  the  fair 
import  of  the  terms  used,  as  well  as  the  spirit  of  the  provi- 
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sion,  or  it  is  not  reached  by  the  enactment.  This  is  the 
settled  rule  in  the  construction  of  penal  statutes.  (Dwarris 
on  Stat.,  736, 7 ;  JerUcimon  v.  Thomasy  4  T.  R.,  665 ;  Ex  parte 
Hill,  3  C.  A  P.,  225 ;  Rex  v.  Handyy  6  T.  R.,  286 ;  Fletcher  v. 
Lord  Sondesy  3  Bing.,  501 ;  United  States  v.  WiUberger^  5 
Wheat,  95 ;  Sharp  v.  Speity  4  Hill,  76.)  * 

I  have  not  looked  into  the  charter  of  this  corporation  to 
see  what  powers  were  originally  confered  upon  it.  That 
point  is  not  presented  on  the  biU  of  exceptions,  and  I  assume 
that  the  corporation,  as  created,  was  fully  authorized  to 
purchase  bills  and  notes.  By  our  statute  it  is  forbidden  to 
buy  bills  of  exchange,  but  I  find  no  such  prohibition  as  to  pro- 
missory notes.  If  this  therefore  was  a  purchase  of  the  note 
of  Holmes  &  Garroway,  it  violated  no  law  and  was  in  all 
respects  unobjectionable.  If  the  judge,  however,  regarded 
it  as  a  discount,  and  not  a  purchase  of  the  note,  as  he  pro- 
bably did,  I  think  he  should  have  submitted  it  to  the  deter- 
mination of  the  jury,  and  not  have  nonsuited  the  plaintiiSfs 
on  the  ground  that  it  was  a  mere  matter  of  law. 

These  views  dispose  of  the  point  ruled  at  the  circuit. 
Other  questions  were  discussed  on  the  argument,  some  of 
which  may  be  material  to  a  final  decision  of  the  cause.  But 
they  have  not  been  examined  or  considered. 

New  trial  ordered. 


Van  Nostrand  vs.  Wbight. 


The  surrogate  has  no  right  to  order  a  sale  of  the  real  estate  of  a  decedent, 
where  the  petition  for  sale  is  unaocompanied  with  a  detailed  account  of  the 
personal  estate  and  debts. 

An  nnaoknowledged  deed  from  a  feme  covert  to  her  husband  is  void. 

The  deed  of  an  infant  is  good  till  disaffirmance.  And  where  grantee  takes 
I>ossession  under  such  a  deed,  there  can  be  no  breach  of  the  coyenant  of 
seizin  contained  therein,  until  the  grantor  entors  or  in  some  legal  mode 
avoids  the  conveyance. 

Action  of  covenant  for  breach  of  covenant  of  seizisi 
upon  which  defendant  took  issue. 
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The  deed  containing  the  covenant  in  question  was  dated 
June  28th,  1837,  purporting  to  convey  a  lot  of  land  in  the 
town  of  Hempstead,  Queens  county,  executed  by  the  defen- 
dant, and  Mercy  Ann,  his'  wife,  for  the  consideration  of 
♦  1,100. 

The  plaintiff,  also,  gave  in  evidence  a  deed  from  Phebe 
florton,  and  Mercy  Ann  Amerman,  but  then  Mercy  Ann 
Wright,  as  administrators  of  D.  Horton  deceased,  to  Isaac 
Wright  of  the  same  premises  in  fee. 

This  was  a  deed  which  purported  to  have  been  given  in 
pursuance  of  an  order  of  sale  by  surrogate  of  the  county. 
Mercy  Ann  Wright,  one  of  the  grantors,  was,  at  the  time 
of  the  sale  and  conveyance,  the  wife  of  the  purchaser  and 
grantee.  The  acknowledgment  of  the  deed  is  taken  the 
same  as  if  she  had  been  discovert  at  the  time. 

A  petition,  in  the  usual  form,  to  the  surrogate,  applying 
for  a  sale  of  the  real  estate  on  account  of  deficiency  of  per- 
sonal assets,  was  given  in  evidence.  The  only  account  ac- 
companying it  is  as  follows : 

The  amount  of  inventory  is $360 

The  amount  of  debt 1,850 

Balance  of  debts  against  estate $1,490 

An  order  to  show  cause  for  a  sale,  and  appointment  of 
guardian  for  infant  heirs,  report  and  confirmation  of  sale 
were,  also,  given  in  evidence. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  David 
Horton  died  in  1822  seized  in  fee  of  the  premises  in  quest- 
ion, leaving  three  children,  Smith  W.  Horton,  Mercy  Ann 
Amerman  and  Adeline  Horton,  and  two  grand-children, 
David  Horton  and  Eliza  Ann  Horton,  children  of  a  deceased 
son,  who  were  his  heirs  at  law.  Mercy  Ann  was  a  widow 
at  the  time,  and  afterwards  married  the  defendant  in  the 
spring  of  1824.    The  plaintiff  then  rested. 

The  counsel  for  defendant  then  read-  in  evidence  pro- 
ceedings in  chancery  reforming  the  deed  of  the  sale  by  the 
administrators,  as  respected  the  form  of  the  conveyance; 
the  orders  of  the  surrogate  not  having  been  set  out  at  large, 
in  pursuance  of  the  statute..  It  was  also  proved  that  the 
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plaintiff  had  conveyed  the  premises  to  one  George  Leavens 
in  May,  1838,  and  that  they  were  re-purchased  in  August,  1839, 
at  master's  sale  on  foreclosure  of  the  mortgage  given  for 
the  purchase  money.  It  was  then  admitted  by  the  plaintiff, 
that  Isaac  Wright  and  Mercy  Ann,  his  wife,  Adeline  Horton, 
William  Bfish  and  Ann  Eliza,  his  wife  (formerly  Ann  Eliza 
Horton,  one  of  the  grandchildren),  and  David  Horton,  the 
other  grandchild,  all  executed  releases  of  their  several  in- 
terests and  estates  in  the  premises  in  question  to  Leavens, 
while  he  was  owner  and  in  possession  of  the  same  before 
the  foreclosure  and  sale  under  the  mortgage ;  and  before  the 
commencement  of  this  suit — ^that  but  a  nominal  considera* 
tion  was  expressed  in  the  releases,  and  none,  in  fact,  paid  by 
said  Leavens. 

Said  release  or  quitclaim  was  not  acknowledged  by  either 
of  the  parties 'thereto,  so  as  to  entitle  it  to  be  put  on  record, 
and  at  the  time  of  the  execution  and  delivery  Adeline  was 
under  age — Ann  Eliza  was  the  wife  of  said  Bush. 

When  the  testimony  closed,  the  judge  intimated  that 
he  should  instruct  the  jury  to  find  a  verdict  for  the  plaintiff 
for  five-eighths  of  the  purchase  money  paid  by  him  with  in- 
terest from  the  date  of  the  defendant's  deed — ^the  amount 
agreed  upon,  $928.12^ ;  and  charged  accordingly,  and  verdict 
found  for  that  amount.  Defendant  moves  for  a  new  trial  on 
exceptions. 

By  the  Court,  Nelson,  Ch.  J.  1.  The  surrogate  had  no 
jurisdiction  in  the  case  to  order  a  sale  of  the  real  estate, 
within  all  the  cases  heretofore  decided  by  this  court  on  the 
subject  of  these  sales,  for  want  of  an  account  of  the  personal 
estate  and  debts  accompanying  the  petition.  {Jackson  v. 
Crawfordy  12  Wend.,  533 ;  Ford  v.  Walsworthy  15  id.,  449 ; 
Bloom  V.  Burdicky  1  Hill,  130. 

The  deed  I  apprehend  was  also  void  for  the  reason  that 
one  of  the  grantors  was  a  feme  covert,  conveying  to  her 
husband.  All  deeds  executed  by  a  ^married  woman  without 
an  acknowledgment  according  to  the  provisions  of  the 
statute  are,  at  common  law,  utterly  void.  {Mary  Portington^s 
CdsCy  10  Co.,  43,  Perkins;  sec.  6, 11 ;  Doe  v.  Howland,  8  Cow., 
277 ;  2  Kper's  H.  A  W.,  96.) 
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•  The  wife,  on  account  of  the  coverture,  can  not,  at  law, 
grant  to  her  husband.  (1  Inst.  187;  1  Prest  on  abst  333;  1 
BL  Com.  442  and  N.  39,  Chitt/s  ed.) 

2.  Then  as  to  the  amount  of  the  recovery,  the  learned 
judge,  I  think,  erred  in  directing  the  verdict  for  five-eighth 
of  the  purchase  money. 

Adeline  who.  was  entitled  to  two-eighth  it  is  true  was  un- 
der age  at  the  time  of  the  execution  and  delivery  of  the 
quit  claim  to  Leavens ;  but  it  does  not  appear  that  she  has 
ever  done  any  act  disaffirming  the  deed.  The  title  passed 
under  her  conveyance  to  the  grantee,  and  he  continues  vested 
with  both  the  legal  and  actual  seizin  having  been  in  posses- 
sion, or  those  holding  under  him,  until  such  disaffirmance. 

This  doctrine  was  fully  examined  in  the  late  case  of  Bool 
V.  Mix  (17  Wend.,  119,  and  see  pp.  134 — 5),  and  found  well 
settled  as  above  stated.  As  to  her  two-eighths,  the  plaintiff 
having  become  vested  with  it,  there  can  be  no  breach  of  the 
covenant  until  she  enters  or  in  some  other  legal  mode  avoids 
the  conveyance. 

This  leaves  a  defect  as  to  the  title,  only,  in  respect  to  three* 
eighths,  to  which  measure  the  recovery  should  have  been  re- 
duced, instead  of  five-eighths  of  the  purchase  money,  the 
amount  of  the  verdict. 

New  trial  granted,  unless  the  plaintiff  deduct  two-fifths  of 
the  verdict. 


MUCHLEB  vs.  M0LHOLLEN. 


A  simple  charge  of  false  swearing  before  a  Justice,  withont  showing  that  it 
refered  to  the  giving  of  tettimonj  in  the  trial  of  a  cause,  or  on  some  legal 
occasion,  is  not  of  itself  slanderous.  And  the  fact,  that  defendant  inten* 
tionallj  guarded  the  charge  so  as  to  avoid  stating  the  court  or  magistrate 
before  whom  the  alleged  false  swearing  occured,  will  not  alter  the  above  rule. 

Held  accordingly,  where  the  words  used  were,  "  He  swore  false,  and  I  can 
prove  it ;  but  I  am  not  liable  because  I  have  not  said  in  what  suit  he  testi- 
fied " — **  He  swore  to  a  damned  lie,  and  I  can  prove  it,  but  I  am  not  liable 
because  I  have  not  said  in  what  suit  he  testified '' — '*  M.  swore  false,  and  I 
can  prove  it,  but  I  will  not  tell  before  what  Justice  he  testified'' — "M.  swore 
&lse,  and  I  can  prove  it,  bat  I  will  not  tell  before  what  court  he  gave  hii 
iestimonj." 
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Dehubbbb.  This  was  an  action  of  slander,  and  the  worda 
set  forth  in  the  declaration  were — ^'^He  swore  false,  and  I 
can  prove  it ;  but  I  am  not  liable  because  I  have  not  said  in 
what  suit  he  testified  " — **  He  swore  to  a  damned  lie,  and  I 
can  prove  it,  but  I  am  not  liable  because  I  have  not  said  in 
what  suit  he  testified  " — ^^  Morgan  swore  false,  and  I  can 
prove  it,  but  I  will  not  tell  before  what  justice  he  testified*' — 
*^  Morgan  swore  false,  and  I  can  prove  it,  but  I  will  not 
tell  before  what  court  he  gave  his  testimony/'  There  was 
no  averment  of  a  cause  pending,  or  of  a  court,  or  officer, 
competent  to  administer  an  oath,  before  whom  the  plaintiff 
had  been  sworn  and  examined  as  a  witness.  The  defendant 
demurred  and  the  plaintiff  joined  in  depiurrer. 

By  the  Courts  Nelson,  Gh.  J.  A  simple  charge  of  false 
swearing  before  a  justice  without  a  colloquium  showing  that 
it  refered  to  the  giving  of  testimony  in  the  trial  of  a  cause, 
or  on  some  legal  occasion,  has  been  frequently  determined 
not  to  be  of  itself  actionable.  {Hopkins  v.  Beedle^  1  Gaine's, 
347 ;  Stafford  v.  Green^  1  Johns.,  606 ;  Ward  v.  Clark,  2  id., 
10  J  Cfiapin  v.  Smithy  13  id.,  80.) 

In  Stafford  v.  Green  the  words  were,  "  He  swore  false  be- 
fore Squire  Andrews,  and  I  can  prove  it" — and  in  Ward  v. 
Clark — ^^^He  has  sworn  falsely,  he  has  taken  a  false  oath 
against  me  in  squire  Jamison's  court ",  yet  this  court  held 
the  words  not  actionable,  for  want  of  the  colloquium  of  a 
cause  pending  before  a  magistrate  competent  to  administer 
the  oath. 

It  is  supposed,  in  this  case,  that  the  charge  of  false  swear- 
ing is  made  actionable,  per  se,  for  the  reason  the  defendant 
intentionally  guarded  the  charge,  so  as  to  avoid  stating  the 
court  or  magistrate  before  whom  the  false  swearing  occur- 
red. But,  according  to  the  above  cases,  if  he  had  been  less 
cautious  in  venting  his  malice  against  the  plaintiff,  and  had 
named  the  magistrate  or  court,  still,  the  words  would  have 
fallen  short  of  sustaining  the  action,  without  the  colloquium. 
And  we  are  unable  to  perceive  how  the  deliberate  and  de- 
signed suppression  of  the  fact,  which,  if  published  in  con- 
nexion with  the  words,  would  not  then  have  made  them 
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actionable^  can,  in  legal  contemplation,  or  in  reason,  enhance 
or  add  to  their  actionable  properties. 

The  charge  may  indeed  be  less  ingennons  and  manly,  be- 
traying a  distrust  of  the  truth  of  it  on  .the  part  of  the  calum- 
niator, and  fear  of  responsibility ;  but  the  disguise  or  sup- 
pression can  add  nothing  to  the  legal  character  of  the  words 
as  spoken  and  published. 

Judgment  for  defendant  on  demurrer,  with  leave  to  amend 
on  usual  terms. 


The  People  ex  reL  Beekman  and  others  t;^.  Bukk,  late  sheriflf 
•  of  Montgomery. 

Under  the  redemption  acts  the  holder  of  the  legal  title  to  a  Junior  judgment  Is 
entitled,  on  redemption,  to  leoeive  a  conrejance  of  the  lands  Arom  the  Bheriff, 
ineapectiye  of  the  equitable  interests  of  others  in  the  judgment  under  which 
he  redeems. 

Thus ;  sheriff  sold  lands  under  four  judgments  for  $835.80.  The  first  of  those 
judgments  was  against  L.  and  anoUier,  the  second  against  L.  and  C,  and  the 
third  and  fourth  against  L.  alone.  There  was  a  fifth  judgment  against  L. 
alone  for  $9,000.  Plaintiff  In  this  judgment  assigned  it  absolutely  to  four  of 
his  creditors  to  secure  payment  of  $1,506.82,  and  one  of  the  assignees  trans- 
fered  his  claim  to  B.  Plaintiff  in  judgment  No.  5  made  a  second  assignment 
of  it  to  two  other  creditors,  who  transfered  their  claim  also  to  B.;  and 
said  plaintiff  then  made  a  third  assignment  of  his  judgment .  to  secure  a 
debt  of  $1,280,  and  this  was  transfered  to  S.  S.  also  became  the  owner  of 
a  judgment  (No.  6)  against  L.  and  C.  B.  and  two  of  the  assignees  in  the  first 
assignment  of  judgment  No.  5  claimed  to  redeem  the  interest  of  L.  alone, 
and  paid  the  sheriff  $582.06,  being  the  amount  bid  at  the  sale  less  one  half 
of  judgment  No.  2,  which  was  against  L.  and  C.  S.  offered  to  join  in  re- 
deeming under  judgment  No.  5,  but  this  was  refused  ;  he  then  paid  the 
sheriff  $910,  the  whole  amount  bid  and  interest,  and  claimed  to  redeem 
under  judgment  No.  6  the  interest  of  L.  and  C;  he  also  claimed  to  redeem 
the  interest  of  C.  alone  under  a  judgment  (No.  8)  which  he  owned  against 
C.  One  D.  claimed  to  redeem  the  interest  of  C.  alone,  under  a  judgment 
(No.  7)  against  L.  &  C,  and  paid  the  sheriff  $690,  being  one  half  of  judg- 
ments Nos.  2  and  6,  which  were  against  L.  and  C,  with  interest.  On  mo- 
tions for  writs  of  mandamus  requiring  the  sheriff  to  convey,  heldf 

That  the  first  assignment  of  judgment  No.  6  transfered  the  whole  legal  inter- 
est in  the  judgment  to  the  assignees  thereof,  and  that  B.  and  the  two  as- 
signees who  redeemed  were  entitled  to  a  deed  of  the  undivided  share  of  L. 
in  the  premises. 

34 
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It  might  be  that  the/  would  hold  the  land  in  trust  for  S.,  aa  to  the  surplos 
after  satisfying  their  own  demands ;  but  that  did  not  affect  their  claim  to 
have  a  conveyance  from  the  sheriff. 

It  is  no  objection  that  one  of  the  four  aesignees  named  in  the  first  assignment 
of  judgment  No.  5  did  not  Join  the  other  two  and  the  transferee  of  the  third 
in  the  redemption,  as  between  the  latter  and  S. 

When  S.  attempted  to  redeem  under  Judgment  No.  6  the  interest  of  both  L. 
and  C,  and  paid  but  the  amount  bid  at  the  sale,  he  failed  to  reach  the  in- 
terest of  L.  which  B.  and  others  had  just  purchased  under  judgment  No.  5; 
and  they  were  therefore  entitled  to  the  deed  of  L.'s  interest  in  the  premises. 

Held  further,  as  between  S.  and  D.,  that  S.  had  under  Judgment  No.  6  re- 
deemed C.'s  interest  in  the  premises,  and  was  therefore  entitled  to  the  deed 
of  that  interest. 

To  entitle  D.  to  a  conveyance  of  C.'s  interest,  he  should  have  paid  what  S. 
had  necessarily  paid  on  redeeming,  and  also  the  amount  of  S.'s  Judg- 
ment No.  6.  (2  B.  S.,  372,  i  55.)  He  (D.)  could  not  redeem  under  4  54,  as 
that  section  provides  only  for  a  creditor  having  a  Uen  upon  an  undivided 
share  of  the  property,  and  not  upon  the  whole  of  it,  as  was  the  case  witlp 
him. 

A  creditor  having  a  Judgment  against  two  tenants  in  common  of  lands  sold 
under  execution  can  redeem  the  interest  of  one  of  the  debtors.  Per  Bbok- 
eoN,  J. 

James  Gubban  and  Daniel  Leonard  were  the  owners  as 
tenants  in  common  in  equal  shares  of  a  mill  and  ten  acres 
of  land  in  the  county  of  Montgomery.  There  were  several 
judgments  which  were  liens  upon  the  land,  as  follows : 
(1.)  Henry  Sponable  v.  Leonard  &  Oaks,  $97.20.  (2.)  Jesse 
Elock  V.  Leonard  &  Gurran,  $602.35.  (3.)  Mills  and  others 
V.  Leonard,  $10.48.  (4.)  Posdick  v.  Leonard,  $125.68. 
(5.)  James  Gurran  v.  Daniel  Leonard,  docketed  December 
1,  1842,  for  $9,000,  on  bond  and  warrant  of  attorney  condi- 
tioned to  pay  $4,500.  (6.)  Saddler  v.  Leonard  &  Gurran, 
$696.60,  docketed  January  10, 1843.  On  the  14th  June,  1843, 
the  sheriff  of  Montgomery  sold  the  land  by  virtue  of  execu- 
tions upon  the  four  first  mentioned  judgments,  and  Jesse 
Klock  became  the  purchaser  for  the  sum  of  $835.80,  being 
the  amount  due  on  the  four  judgments. 

James  Gurran,  the  plaintiff  in  the  fifth  judgment,  made  a 
written  statement  by  which  it  appeared  that  he  was  indebted 
to  several  persons,  as  follows :  to  George  Lake  $740.41 ;  to 
Sarah  Garter  $420;  to  John  Nellis  $146.41;  and  to  Jesse 
Gurran  $200 ;  making  in  all  $1,506.82.  On  this  paper,  after 
mentioning  his  judgment,  he  made  an  assignment  as  follows : 
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**  For  the  purpose  of  securing  the  payment  of  the  within 
mentioned  $19606.82  due  this  day  to  the  persons  within 
mentioned  respectively^  as  within  mentioned^  to  them,  I 
hereby  sell^  assign  and  transfer  to  the  said  Gteorge  Lake, 
Sarah  Garter,  John  Nellis  and  Jesse  Gurran  the  above  men- 
tioned judgment  and  all  moneys  owing  thereon^  and  authorize 
them  to  use  all  lawful  means  to  collect  the  same  to  satisfy 
their  claims  and  demands  or  liabilities,  with  interest,  out 
of  and  from  all  moneys  that  may  in  any  way  be  realized 
thereon,  and  respectively  in  the  order  within  mentioned,'* 
&c.  George  Lake  afterwards  assigned  all  his  interest  in  the 
judgment  to  the  relator  Beekman. 

James  Gurran  made  a  second  assignment,  by  which,  after 
reciting  the  assignment  to  Lake  and  others,  he  transfered 
the  balance  of  the  judgment  to  H.  R.  &,  N.  Kennedy  to 
secure  several  sums  of  money  therein  mentioned ;  and  the 
Kennedys  afterwards  assigned  their  interest  to  the  relator 
Beekman.  By  a  third  assignment,  reciting  the  two  first, 
Gurran  transfered  his  remaining  interest  in  the  judgment  to 
the  Herkimer  Gounty  Bank  to  secure  the  payment  of  $1280. 
The  bank  transfered  its  interest  in  the  judgment  to  Alfred  G. 
Story.  The  judgment  of  Sadler  v.  Leonard  &  Gurran  (6.) 
had  also  been  assigned  to  said  Story. 

On  the  14th  September,  1844,  Beekman,  Garter  and  Jesse 
Gurran  went  to  the  sheriff  and  claimed  to  redeem  under  the 
judgment  No.  6,  Gurran  v.  Leonard,  and  paid  the  sheriff 
$582.06,  that  being  the  amount  bid  on  the  sale,  less  one  half 
of  the  judgment  No.  2,  which  was  against  both  Leonard  and 
Gurran — the  assignees  claiming  to  redeem  Leonard's  interest 
in  the  property  only.  At  the  same  time  Story  appeared,  also 
claiming  an  interest  in  the  judgment  No.  5,  and  offered  to 
unite  with  Beekman  and  others  in  redeeming,  and  to  con- 
tribute his  proportion  of  the  money.  But  Beekman  and 
others  would  not  consent  to  this  proposition.  Immediately 
after  Beekman  anc^  others  had  paid  their  money,  Story  as 
assignee  of  the  judgment  No.  6,  Sadler  v.  Leonard  &  Gurran, 
claimed  to  redeem  the  interest  of  both  Leonard  and  Garran 
in  the  premises.  He  paid  to  the  sheriff  $910,  being  the 
whole  amount  bid  at  the  sale  with  interest.    He  insisted 
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that  the  redemption  first  made  by  Beekman  and  others  was 
void,  for  the  reason  that  they  owned  only  a  part  of  the 
judgment. 

Story  also  claimed  to  redeem  the  interest  of  Curran  only  in 
the  property,  and  in  addition  to  what  had  already  been  done, 
he  produced  a  judgment  (No.  8)  of  the  Herkimer  County 
Bank  against  Curran,  docketed  January  20, 1843,  for  t2»331 
62,  whichad  been  assigned  to  said  Story.  Afterwards,  on 
the  same  day  Solomon  Devendorf,  Jr.  claimed  to  redeem,  so 
far  as  related  to  the  interest  of  Curran,  under  a  judgment  in 
favor  of  said  Devendorf  against  both  Leonard  and  Curran 
(No.  7),  docketed  January  14,  1843,  for  $28474 ;  and  he 
paid  to  the  sheriff  $690,  being  one  half  of  the  judgments 
Nos.  2  and  6,  which  were  against  both  Curran  and  Leonard, 
with  interest. 

All  the  papers  were  in  due  form ;  and  it  was  agreed  that 
the  court  should  order  peremptory  writs  of  mandamus,  ac- 
cording as  the  rights  of  the  parties  should  be  adjudged. 

The  several  parties  made  cross  motions  for  writs  of  man- 
damus requiring  the  sheriff  to  convey  according  to  their 
respective  claims. 

/.  A.  Spencer  and  E.  S.  Capran,  for  Beekman,  Carter  and 
Jesse  Curran. 

A.  LoomiSf  for  A.  G.  Story. 

JV*.  Hill,  Jr.,  for  Devendorf. 

By  the  Court,  Bronson,  J.  The  relators,  Beekman,  Carter 
and  Jesse  Curran,  as  the  assignees  of  judgment  number  five, 
which  was  against  Leonard  alone,  insist  that  they  have  ac- 
quired the  title  of  the  original  purchaser  to  the  share  or 
interest  of  Leonard  in  the  property.  (2  R.  S.,  372,  §64.) 
This  claim  is  resisted  by  Story  on  the  ground  that  Beekman 
and  others  are  assignees  of  a  part  only  of  the  judgment 
number  five ;  and  no  one  can  purchase  but  a  creditor  having 
a  judgment,  which  must  mean  the  whole  of  the  judgment. 
(  §  51.)    It  may  be  granted  for  all  the  purposes  of  tJie  present 
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motion,  that  the  assignee  of  a  part  only  of  a  judgment  can 
not  become  a  purchaser  under  this  statute ;  for  I  think  the 
whole  legal  interest  in  the  judgment  was  transfered  to  the 
assignees,  leaving  nothing  but  an  equity  in  the  assignor  to 
be  paid  the  surplus  money,  if  any  there  should  be,  after 
satisfying  the  debts  for  the  security  of  which  the  assign- 
ment was  made.  The  language  of  the  instrument  clearly 
goes  to  the  whole  of  the  judgment,  and  there  was  nothing 
in  the  nature  of  the  transaction  which  should  restrict  its 
legal  influence.  The  trust  in  favor  of  the  assignor  ia  rela- 
tion to  the  surplus  was  not  expressed.  It  only  arises  by 
implication.  Had  it  been  expressed,  the  assignor  would 
have  retained  nothing  more  than  an  equitable  interest,  which 
could  not  affect  the  legal  title  to  the  judgment. 

Curran  has  transfered  a  portion  of  his  equity,  through  the 
Herkimer  County  Bank,  to  Story ;  and  it  may  be  that  Beek- 
man and  others  will  hold  the  land  in  trust  for  Story,  so  far 
as  relates  to  any  surplus  after  satisfying  their  demands. 
But  that  can  not  affect  their  claim  to  have  a  conveyance 
from  the  sheriff. 

Another  objection  is  made  on  the  part  of  Story.  Nellis 
did  not  go  to  the  sheriff  with  the  three  other  assignees  at 
the  time  the  purchase  was  made.  But  that  only  raises  a 
question  whether  his  name  should  be  inserted  as  a  grantee 
in  the  deed ;  or,  if  the  deed  should  be  given  to  the  three, 
whether  there  would  not  be  a  trust  in  his  favor.  Those  are 
matters  between  Nellis  and  his  associates,  with  which  other 
creditors  can  have  no  concern.  If  only  one  of  the  four  joint 
owners  of  the  judgment  had  gone  to  the  sheriff,  the  absence 
of  the  others  would  not  have  invalidated  the  purchase.  I 
need  not  say  how  it  would  be  should  the  one  claim  to  act 
for  himself  to  the  exclusion  of  the  other  owners,  for  no  such 
question  is  made  by  this  case. 

When  Story  attempted  to  purchase  under  the  Sadler  judg- 
ment (No.  6),  he  paid  nothing  more  than  the  original  bid 
with  interest.  As  he  proposed  to  reach  the  interest  of 
Leonard,  as  well  as  of  Curran,  he  should  have  paid  the 
whole  or  some  part  of  the  older  judgment  against  Leonard 
under  which  Beekman  and  others  had  just  before  purchased. 
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Not  having  done  bo,  he  failed  to  reach  the  share  or  interest 
of  Leonard,  and  as  to  that  share  Beekman  and  others  are 
entitled  to  the  deed. 

The  next  question  is  between  Story  and  Devendorf,  and 
relates  to  Gurran's  interest  in  the  property. 

As  Story  paid  the  whole  sum  of  money  which  was  bid  at 
the  sale,  with  interest,  he  made  an  effectual  purchase  under 
the  Sadler  judgment  (No.  6)  of  Gurran's  share  or  interest  in 
the  property.  Although  the  judgment  was  against  both  of 
the  tenants  in  common  whose  land  had  been  sold,  I  think 
the  creditor  might  purchase  the  share  of  one,  without  the 
other,  on  paying  the  whole  sum  bid  at  the  sale.  The  case 
comes  plainly  within  the  51st  section  of  the  statute.  As  the 
judgments  Nos.  1,  3  and  4,  and  one-half  of  the  judgment 
No.  2  had  been  paid  on  the  purchase  of  Leonard's  share  by 
Beekman  and  others,  it  would,  perhaps,  have  been  sufficient 
for  Story  to  pay  the  remaining  half  of  judgment  No.  2  with 
interest;  that  being  the  only  prior  unsatisfied  lien  upon 
Gurran's  share  of  the  property.  But  he  paid  more,  and  thus 
brought  the  case  within  the  very  words  of  the  statute. 

Devendorf  had  the  next  lien  (No.  7),  and  he  also  attempted 
to  purchase  the  share  of  Gurran.  To  effect  that  object  he 
should  have  reimbursed  to  Story  the  sum  which  he  had  paid 
to  acquire  the  title,  with  interest ;  or  at  the  least  so  much 
as  was  necessarily  paid  by  Story ;  and  as  the  Sadler  judg- 
ment was  the  prior  lien,  Devendorf  should  also  have  paid  to 
Story  the  whole  amount  due  on  his  judgment.  (§  55.)  But 
he  paid  only  half  of  the  amount  due  on  the  Sadler  judgment, 
and  so  failed  to  make  an  effectual  purchase.  He  seeks  to 
bring  his  case  within  the  54th  section  of  the  statute.  But 
that  section  was  made  to  provide  for  a  creditor  having  a 
lien  upon  an  undivided  share,  and  not  upon  the  whole  of 
the  property.  (See  Envin  v.  Schrvoer^  19  John.,  379.)  De- 
vendorf's  judgment  was  against  both  Leonard  and  Gurran, 
and  his  lien  consequently  extended  to  the  whole  of  the  pro- 
perty. 

If  a  creditor  having  a  judgment  against  both  of  the  tenants 
in  common  can  not,  as  I  think  he  may,  purchase  the  share 
of  one  only  of  the  debtors,  then  neither  Devendorf  under 
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bis  judgment,  which  was  against  both  of  the  tenants  in  com- 
mon, nor  Story  under  the  Sadler  judgment,  which  was  also 
against  both,  acquired  the  interest  of  Gurran  in  the  property. 
But  by  proceeding  another  step  we  shall  find  that  Story 
acquired  it  under  the  judgment  of  the  Herkimer  County 
Bank  against  Curran  (No.  8),  which  was  a  lien  upon  the 
undivided  share  of  Curran  in  the  property  which  had  been 
sold,  and  upon  nothing  more.  That  is-the  precise  case  pro- 
vided for  by  the  54th  section.  Story  paid  more  than  was 
necessary  to  secure  his  object,  but  that  could  do  no  harm. 

The  result  is,  that  the  sheriff  ^muBt  execute  a  deed  to 
Beekman  and  others  for  the  undivided  share  of  Leonard  in 
the  property,  and  to  Story  for  the  share  of  Curran. 

Ordered  accordingly 


CoHSTOCE,  President  of  the  Mechanics'  Banking  Association 

vs.  WiLLOUGHBY. 

An  ftssociation  formed  under  the  general 'banking  act  of  1838,  (a)  ma^,  after 
haying  gone  into  operation,  for  the  purpose  of  transfering  the  same  to  tht 
comptroller  as  aecuritjfor  circulating  notes,  lawfuUj  acquire  tiUe  to  state 
stocks  and  bonds  and  mortgages.  (6) 

Such  an  association  has  the  right  to  increase  its  capital  and  the  number  of  its 
associate  members  from  time  to  time  as  is  thought  proper. 

If  the  question  arises  whether  a  certain  transaction  is  a  loan  or  a  sale,  and  if 
the  former  whether  usurious,  it  should  be  submitted  tosthe  JU17.  {c) 

Ebbob  to  the  Superior  court  of  the  city  of  New  York. 
Comstock,  president  of  the  Mechanics'  Banking  Association, 
an  association  formed  under  the  general  banking  law  of 
1838,  as  is  alleged,  brought  an  action  of  debt  in  the  superior 
court  of  the  city  of  New  York  against  Willoughby.  The  ac- 
tion was  commenced  in  May,  1840,  and  the  plaintiff  declared 
on  a  bond  given  by  the  defendant  to  plaintiff,  president  of 

(a)  It  was  at  one  time  considered  doubtful  whether  the  general  banking  act 
of  1838  was  not  unconstitutional  under  article  7,  f  9,  of  the  constitution, 
which  requires  a  two*  third  vote  to  create  a  bodj  corporate,  associations  formed 
under  that  act  being  considered  corporations ;  and  in  JDt  Bow  r.  The  PtopU^ 
1  Den.  9,  the  supreme  court  held  the  act  unconstitutional,  it  not  having  been 
passed  hj  a  two-third  vote.    It  has  been  decided  that  such  assooiations  arc 
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the  Mechanics'  Ban^ng  Association,  in  the  penal  sum  of 
one  hundred  and  twenty  thousand  dollars,  bearing  date  the 
second  day  of  November,  1838. 
The  condition  of  said  bond  w^  that  the  defendant  should 

corporations  generally ;  Talmagt  7.  PeU,  9  Paige,  410 ;  WiUoughby  v.  Com- 
gtockj  3  Hill,  389  ;  that  they  are  corporations  for  taxation  purposes ;  The  Peo- 
pU  y.  Attestors  of  WatertotDfij  1  Hill,  616 ;  Tke  People  v.  Supervisors  of  Nj^gora^ 
4  HiH ;  S.  C.y*Iid.,  504 ;  that  they  may  be  sued  as  corporation^  by  summons ; 
Cass  7.  Ths  Mechanics*  Banking  Association,  1  Sandf.,  693 ;  that  such  associa- 
tions are  moneyed  corporations,  and  subject  to  all  the  provisions  of  1  R.  S., 
589,  regarding  moneyed  corporations;  Leavitt  v.  Tiflerj  1  Sandf.  Ch.,  207; 
Boisgerard  7.  New  York  Banking  Company ,  2  id.,  23;  Sagory  v.  Dubois,  3  id., 
466 ;  QiUst  7.  Dubois,  3  Gomst.,  479 ;  and  that  they  are  bound  and  afiected 
by  the  statutes  relating  to  moneyed  corporations— excepting  only  so  far  as 
such  statutes  are  inconsistent  with  the  provisions  of  the  act  to  authorize 
the  business  of  banking,  or  of  the  acts  amending  the  same ;  Talmage  v. 
Pell,  3  Seld.,  347,  8.  But  it  is  now  well  settled  that  banking  associations, 
formed  under  the  general  banking  act  of  '38,  are  not  bodies  corporate  ufithin 
tke  nuaning  of  the  constitution,  and  that  that  act  is  constitutional,  though  not 
passed  by  a  two- third  70te.  Warner  7.  Beers,  23  Wend.,  103;  Giffordv. 
Livingston,  2  Den.,  380,  overruling  De  Bow  7.  The  People,  1  id.,  9 ;  Palmer  7. 
Lawrence,  1  Seld.,  389 ;  Talmage  7.  Pell. 

(6)  Associations  formed  under  the  act  of  '38  are  banking  corporations,  and 
possess  only  authority  to  carry  on  the  business  of  banking  in  the  manner  and 
with  the  powers  specified  in  the  said  act.  They  have  no  power  to  purchase 
state  or  other  stocks  for  the  purpose  of  selling  them  for  profit,  or  as  a  means  of 
raising  money,  except  when  such  stocks  ha7e  been  received  in  good  fiuth,  as ' 
security  for  a  loan  made  by,  or  a  debt  due  to  such  association^  or  when  taken 
in  payment  in  whole  or  in  part  of  such  loan  or  debt.  Second  resolution  of 
the  court  of  appeals  in  Talmage  7.  Pell,  3  Seld.,  348.  And  where  such  a  bank- 
ing association  purchased  stocks  of  the  state  of  Ohio,  with  the  jntent  (which 
intent  was  known  to  the  7endor)  of  trafficking  in  them,  and  tnmsfered  mort- 
gages held  by  it  as  collateral  security  for  the  price  of  the  stocks,  held,  that  the 
transaction  was  illegal,  and  that,  the  association  having  become  insolvent,  the 
receiver  could  repudiate  the  purchase  and  reclaim  the  mortgage.  Talmage  7. 
PeU.  Such  a  banking  association  can  not  purchase  state  stocks  on  the  credit 
of  the  bank,  for  the  purpose  of  either  pledging  or  selling  them  to  redeem  the 
outstanding  circulating  notes,  and  the  president,  who  conducted  the  negotia- 
tion, is  chuged  with  knowledge  of  its  illegality  and  can  not,  by  advancing  to 
the  seller  the  price  agreed  to  be  pald^  enforce  the  payment  against  the  associ- 
ation. Bank  Commissioners  v.  St.  Lawrence  Bank,  3  Seld.,  513.  This  case 
appears  distinguishable  from  the  principal  case  {Comstocky.  WiUoughby,  Pre- 
sident,  ^c),  inasmuch  as  the  stocks  were  purchased  to  redeem  outstanding 
notes,  and  not,  as  in  the  latter,  as  a  security  for  a  new  issue. 

(c)  Ketchum  v.  Barber,  4  Hill,  228,  per  Nel805,  Ch.  J.;  Smith  7.  Lynet,  3 
Seld.  41 ;  BartUtt  7.  WUliamt,  1  Pick.,  288 ;  Stevens  7.  Davis,  3  Mete.,  211 ; 
Collin  7.  Qunter,  I  Keen.,  368. 
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pay  or  caase  to  be  paid  to  the  plaintiff,  president  as  aforesaid, 
or  his  successors  or  assigns,  sixty  thousand  dollars  on  or 
before  the  second  day  of  November,  1848,  with  interest  at 
six  per  cent  per  annum,  payable  half  yearly,  on  the  first 
days  of  May  and  November  in  each  and  every  year,  unless 
the  said  principal  sum  should  be  sooner  demanded  by  the 
comptroller  of  the  state  to  enable  him  to  fulfill  the  duties 
imposed  on  him  by  the  general  banking  act  of  18th  April, 
1838 ;  the  said  defendant  was  also  by  said  condition  bound 
to  pay  the  said  principal  sum,  if  sooner  demanded,  one  half 
part  on  a  previous  notice  of  six  months,  and  the  residue  after 
a  previous  notice  of  one  year. 

The  defendant  pleaded  non  est  factum^  and  gave  notice 
that  said  bond  was  void  for  usury ;  that  it  is  also  void  be- 
cause the  association  in  making  the  loan  purporting  to  be 
secured  by  said  bond,  violated  the  statute  hj  dealing  in  the 
purchase  and  exchange  of  stocks ;  that  all  the  transactions 
of  said  association  since  the  attempt  to  create  the  same  are 
violations  of  the  statute,  whereby  said  bond  is  without  con- 
sideration; the  said  association  is  dissolved,  does  not  exist, 
and  never  has  existed,  &c. 

The  cause  was  tried  on  the  first  Monday  of  June,  1842, 
and  a  verdict  found  for  the  plaintiff,  on  which  judgment  was 
rendered  in  October,  1842,  in  his  favor. 

On  the  trial  certain  exceptions  were  taken  by  the  defend- 
ant. It  appeared  in  testimony  that  about  September,  1838, 
the  defendant  applied  to  Messrs.  Packer  &  Co.  of  New  York, 
to  purchase  of  them  fifty  thousand  dollars  of  the  stock  of 
the  state  of  Maine  redeemable  in  1848,  bearing  an  interest 
of  five  per  cent,  and  which  he  offered  to  buy  at  par,  payable 
in  a  mortgage  on  property  in  Brooklyn.  He  was  told  by 
Parker  &  Go.  that  the  Mechanics'  Banking  Association  would 
probably  take  his  mortgage,  and  that  if  he  could  make  an 
arrangement  with  that  association,  Parker  &  Co.  would  take 
the  stock  of  that  association  in  exchange  for  Maine  stock ; 
the  defendant  afterwards  told  Parker  &  Co.  he  had  made 
the  arrangement  with  said  association  to  give  a  mortgage  and 
receive  their  stock  provided  the  arrangement  to  exchange 
such  stock  for  the  Maine  stock  could  be  carried  out,  and  the 
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association  also  told  Parker  &  Go.  the  same^  whereupon  in 
order  to  carry  out  said  arrangement  the  said  association  and 
Parker  &  Co.,  on  the  29th  of  September,  1838,  made  an  agree- 
ment in  writing  by  which  said  association,  in  terms,  agreed  to 
purchase  of  Parker  &  Go.  fifty  thousand  dollars  of  the  stock 
of  the  state  of  Maine,  payable  in  stock  of  the  association,  each 
at  par,  it  being  understood  that  the  association  was  not  bound 
to  receive  the  stock  unless  the  defendant  furnished  them  with 
mortgages  to  the  same  amount,  as  agreed  by  him  on  the 
same  day.  This  agreement  was  based  upon  the  original 
arrangement  between  Parker  &  Go.  and  the  defendant,  and 
was  intended  to  give  effect  to  that  arrangement.  The  de- 
fendant told  Parker  &  Go.  he  wanted  this  Maine  stock  to 
deposit  with  the  comptroller  (as  he  was  about  establishing 
a  bank)  as  security  for  bills  to  be  issued.  Two  days  before 
the  above  agreement  was  put  in  writing,  between  Parker 
&  Go.  and  said  association,  the  defendant  proposed  in  writing 
to  said  association,  to  give  them  a  mortgage  for  fifty  thou- 
sand dollars,  with  interest  at  six  per  cent,  for  fifty  thousand 
dollars  of  Maine  five  per  cent  stock,  and  on  the  day  of 
making  the  aforesaid  agreement  between  Parker  &,  Go.  and 
said  association,  the  defendant  and  said  association  agreed 
as  follows,  that  is,  the  association  were  to  transfer  fifty 
thousand  dollars  of  the  said  Maine  stock  to  the  defendant, 
if  Parker  &  Go.  delivered  the  same  to  the  association,  upon 
the  defendant's  giving  a  bond  and  mortgage  for  the  same  sum, 
Ac.  In  consequence  of  this  arrangement  with  the  defend- 
ant, the  association  and  Parker  &  Go.  made  the  agreement 
of  the  same  date  which  has  already  been  mentioned.  The 
tripartite  arrangeihent  thus  entered  into  between  the  asso- 
ciation, the  defendant  and  Parker  &  Go.  was  subsequently 
carried  into. execution;  Parker  &  Go.  delivered  to  the  asso- 
ciation the  Maine  stock  and  received  fifty  thousand  dollars 
of  the  stock  of  the  association;  the  association  on  the  same 
day  delivered  the  Maine  stock  to  the  defendant  and  received 
his  bond  and  mortgage.  The  bond  and  mortgage  are  for 
sixty  thousand  dollars,  being  for  the  said  fifty  thousand  dol- 
lars of  Maine  stock,  and  ten  thousand  dollars  of  the  stock 
of  the  said  association  subscribed  for  and  received  by  the 
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defendant.  When  Parker  &  Co.  received  the  fifty  thousand 
dollars  of  stock  they  subscribed  the  articles  of  association 
and  became  associates,  and  the  defendant  did  the  same  as  to 
his  ten  thousand  dollars  of  stock.  The  bank  had  then  been 
in  operation  about  a  month.  On  6th  March,  1839,  defend- 
ant transfered  his  stock  in  the  association,  by  way  of  hypo- 
thecation, under  which  it  was  finally  sold  in  September, 
1840. 

A  book  of  the  association,  called  a  '^  book  of  mortgages," 
was  produced  by  the  defendant,  in  which  were  entries  which 
mention  that  the  defendant  applied  in  October,  1838,  to  the 
association  for  a  ^'  loan "  of  ten  thousand  dollars  of  their 
stock ;  and  which  entries  also  refer  to  the  application  for  the 
fifty  thousand  dollars  as  an  application  for  a  '^  loan,''  and 
that  the  committee  of  the  association  agreed  to  the  same. 
These  were  proved  to  be  the  memoranda  made  by  the  com- 
mittee on  the  subject.  Testimony  was  given  to  show  that 
the  Maine  stock  was  not  worth  par,  and  also  as  to  the  value 
of  the  stock  of  the  association,  to  show  that  it  was  below 
par.  • 

The  counsel  for  the  defendant  raised  the  following  points 
and  requested  the  judge  to  charge  accordingly :  First.  The 
association  formed  under  the  general  banking  law  having 
no  other  powers  but  those  strictly  granted  to  them  by  that 
law,  they  have  no  power  to  change  their  stock  for  the  stock 
of  any  other  company  or  state ;  nor  have  they  any  power  to 
deal  in  the  purchase  and  sale  of  stocks  of  corporations  or 
states.  Second.  All  such  transactions  when  entered  into  by 
such  associations  are  void  and  all  securities  taken  in  such 
cases  are  also  void  and  can  not  be  enforced  in  law.  Third. 
The  transaction  between  the  association  abd  Parker  &  Co., 
purporting  to  exchange  the  stock  of  the  association  for  the 
stock  of  the  state  of  Maine,  was  absolutely  void,  and  the 
association  acquired  no  title  whatever  to  the  stock  of  the 
state  of  Maine  attempted  to  be  transfered  to  them.  Fourth. 
It  was  also  void,  being  repugnant  to  the  policy  of  the 
general  banking  law,  and  a  fraud  upon  it,  in  the  essential 
particular  of  the  capital  of  the  company.  Fifth.  The  asso- 
ciation having  no  title  to  the  stock  forming  the  principal 
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consideration  of  the  bond,  the  entire  bond  is  void.  Sixth. 
Granting  for  the  argumant's  sake,  that  the  association  had 
acquired  a  title  to  the  Maine  stock  on  the  maxim  ^'  potior 
conditio  possidentis,"  or  for  any  reason  that  may  be  assigned, 
they  had  no  power  to  sell  it  to  the  defendant,  and  every 
security  taken  on  such  sale  would  be  void.  Seventh.  They 
had  power  to  use  it  as  part  of  their  assets  for  the  purpose 
of  a  loan,  and  it  must  be  considered  as  a  loan  if  the  court  is 
bound  to  give  the  transaction  such  favorable  interpretation 
as  may  sustain  it.  Eighth.  Whether  the  transaction  between 
the  defendant  and  plaintiff  assumed  the  appearance  of  a  sale 
or  a  loan,  it  is  under  all  the  circumstances  thereof  to  be  con- 
sidered in  law  a  loan.  And  in  this  view  it  was  a  loan  of  the 
funds  of  the  plaintiff  to  the  defendant  in  the  form  of  the  five 
per  cent  stock  of  the  state  of  Maine  upon  the  security  of 
defendant's  bond  and  mortgage.  1.  It  must  be  so  consideied 
because  in  no  other  way  could  the  plaintiff  legally  act  in  the 
premises.  2.  It  so  appeared  from  the  plaintiff's  book. 
Ninth.  The  five  per  cent  stock  of  the  state  of  Maine  was  a 
depreciated%tock,  having  been  purchased  by  the  company 
at  96  per  cent  a  short  time  prior  to  the  transaction,  and,  no 
change  in  its  value  having  taken  place  down  to  the  time  of 
the  loan,  this  was  its  market  value.  Tenth.  The  association 
had  power  to  terminate  the  loan  at  any  tim^.by  giving  six 
months'  notice  as  to  one  half,  and  twelve  months'  notice  as 
to  the  remainder.  If  by  enforcing  this  right  the  association 
could  at  any  period  of  the  ten  years  secure  usurious  interest, 
the  contract  must  be  considered  as  made  with  this  view  and 
is  usurious  and  void.  Eleventh.  Upon  every  rule  of  calcu- 
lation it  is  usurious  and  void.  Twelfth.  The  whole  trans- 
action is  a  fraud  on  the  general  banking  law,  and  in  violation 
of  its  policy  and  void.  Thirteenth.  The  stock  of  the  Me- 
chanics' Banking  Association  was  also  a  depreciated  stock, 
it  was  at  no  time  worth  par,  and  this  adds  strength  to  all  the 
preceding  conclusions. 

The  plaintiff's  counsel  insisted  that.  First.  The  transac- 
tion of  Septeipber  29,  and  November  2,  1838,  by  which  the 
plaintiff's  bank  acquired  the  bond  and  mortgage  in  contro- 
-versy,  was,  as  to  them,  issuing  their  stock  at  par  upon  the 


NEW  YORK— 1844.  277 


Comftlock  v.  Willoughby. 


faith  of  that  bond  and  mortgage.  There  was  no  loan 
of  money  nor  any  proposition  or  dealing  for  a  loan  before 
the  transaction,  nor  any  circamstancea  evidencing  a  covert 
loan  before  or  after  the  date  of  the  bond ;  consequently  it 
was  not  u-urious.  Second.  If  the  contract  between  the  de- 
fendant, Parker,  and  the  bank  for  the  defendant's  acquiring 
the  Maine  stock  be  considered  as  having  been  had  directly  with 
the  plaintiff's  bank,  there  is  no  usury  in  that.  It  was  merely 
a  sale  and  purchase  of  stock  to  the  defendant  who  wanted 
stock,  not  to  raise  money  on,  but  to  hold.  It  was  not  openly 
or  covertly  a  loan  of  money ;  consequently  the  transaction 
was  not  usurious.  Third.  Independently  of  the  preceding 
propositions,  there  was  no  evidence  showing  that  the  stocks 
taken  by  the  defendant  on  the  giving  of  the  bond  and  mort- 
gage were  taken  above  their  actual  value  so  as  to  render  the 
transaction  less  favorable  than  a  loan  at  seven  per  cent  per 
annum  interest.  Fourth.  And  even  if  the  market  value  to 
others  of  the  Maine  stock  or  bank  stock  had  been  so  far  be- 
low par  as  to  be  less  advantageous  to  others  than  a  seven 
per  cent  loan,  still  the  stock  was  worth  to  the  defendant  and 
realized  to  him  at  the  time  full  par  value. 

The  judge  charged  the  jury  as  follows :  That  the  banking 
association  under  the  act  entitled  ^'  An  act  to  authorize  the 
business  of  banking,"  passed  April  18,  1S38,  had  the  power 
and  right  by  law  to  procure  such  stocks  and  bonds  and 
mortgages  as  might  lawfully  be  deposited  with  the  comp- 
troller as  the  basis  of  circulating  notes  to  be  issued  to  and 
by  them,  and  the  procuring  of  such  stocks  or  bonds  and 
mortgages  for  such  purpose  was  lawful  and  not  against  the 
policy  or  letter  of  the  statute ;  and  that  if  the  transaction 
by  which  the  stock  in  question  was  procured  by  the  associa- 
tion was  either  for  the  purpose  of  depositing  with  the  comp- 
troller or  of  immediately  procuring  the  bond  and  mortgage 
of  the  defendant  for  the  purpose  of  their  being  so  deposited, 
then  the  bond  in  suit  was  not  invalid  unless  it  was  usurious. 
That  if  the  transaction  upon  which  the  bond  of  the  defend- 
ant was  given  was  for  an  issue  of  stock  of  the  plaintiff's 
association  at  par,  or  for  the  stock  of  the  state  of  Maine, 
actually  purchased  by  the  defendant  either  from  Parker  & 
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Co.  or  the  plaintiffs,  and  was  not  covertly  a  loan  but  really 
a  purchase,  of  the  stock,  and  was  not  a  design  or  shift  to 
evade  the  appearance  of  its  being  a  loan  when  it  was  really 
and  in  fact  a  loan,  then  the  bond  was  not  usurious  or  invalid 

■ 

on  that  account.  And  if  upon  both  these  points  the  jury 
should  be  of  opinion  for  the  plaintiff,  then  they  should  ren- 
der a  verdict  for  the  plaintiff,  otherwise  for  the  defendant. 
To  which  the  counsel  for  the  defendant  excepted. 

The  jury  found  for  the  plaintiff  one  hundred  and  twenty 
thousand  dollars  damages,  and  a  motion  for  a  new  trial 
having  been  overruled,  the  case  came  before  this  court  on  a 
writ  of  error. 

J.  .^nthanf  for  plaintiff  in  error. 

1.  At  the  time  of  the  transactions  detailed  in  this  case, 
the  Mechanics'  Banking  Association,  of  which  the  plaintiff 
was  president,  had  been  duly  organized  under  the  general 
banking  act,  and  was  in  full  operation  under  the  same,  and 
the  said  transactions  were  carried  on  with  said  association 
in  such  its  character. 

2.  Such  associations  have  no  other  powers  but  those 
strictly  granted  to  them  by  the  statute,  which  gives  them 
no  power  to  create  any  new  stock  after  they  are  organized, 
nor  to  exchange  their  stock,  new  or  original,  for  the  stock 
of  any  other  company  or  state,  and  the  court  below  erred 
in  ruling  they  had  such  power. 

3.  Such  associations  have  no  power  to  traffic  in  stocks,  or 
bonds  and  mortgages  of  any  kind,  in  any  way,  by  purchase 
and  sale  or  barter,  and  the  court  below  erred  in  ruling  that 
they  had  such  power. 

4.  The  court  below  erred  in  ruling  that  such  banking  as- 
\                         sociation  had  a  right  and  power  to  purchase  stock  and  bonds 

and  mortgages,  provided  they  did  so  for  the  ^purpose  of  do- 
posit  with  the  comptroller,  as  the  basis  of  circulating  notes 

I  to  be  issued,  the  said  statute  confering  no  such  power. 

I  5.  All  such  transactions  beyond  the  legal  powers  of  such 

associations  are  void,  and  all  securities  taken  in  such  cases 
are  also  void,  and  can  not  be  enforced  in  law. 
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6.  The  transactioD  between  the  Mechanics'  Banking  As- 
sociation and  Parker  &  Co.,  purporting  to  exchange  the  new 
issues  of  the  association  for  the  stock  of  the  state  of  Maine, 
was  absolutely  void,  and  the  association  acquired  no  title 
whatever  to  the  said  stock  so  attempted  to  be  transfered  to 
them,  and  the  court  below  erred  in  ruling  otherwise. 

7.  The  transaction  is  equally  void,  whether  viewed  as  a 
simple  barter,  as  stated  in  the  last  point,  or  as  a  circuitous 
mode  of  acquiring  a  title  to  Willoughby's  bond  and  mort- 
gage, and  the  court  erred  in  ruling  otherwise. 

8.  The  court  below  erred  in  ruling  that  the  transaction 
by  which  the  association  procured  the  Maine  stock  was 
legalized,  provided  the  same  was  immediately  applied  to 
procuring  therewith  the  bond  and  mortgage  of  Mr.  Wil- 
loughby,  for  the  piirpose  of  deposit  with  the  comptroller, 
the  statute  recognizing  no  such  power  or  right. 

9.  The  whole  transaction  was  repugnant  to  the  general 
policy  of  the  banking  act  and  a  fraud  upon  it,  and  is  in  all 
its  parts  void,  and  all  securities  growing  out  of  it  are  also 
void. 

10.  The  consideration  for  the  bond,  on  which  the  present 
suit  is  brought,  for  the  reasons  stated  in  the  preceding 
points,  entirely  failed,  and  the  bond  is  void. 

11.  The  delivery  of  the  stock  of  the  Mechanics'  Banking 
Association  and  of  the  state  of  Maine  to  Willoughby,  upon 
his  executing  to  the  defendant  in  error  a  bond  and  mortgage, 
taken  in  connection  with  the  documentary  evidence  in  the 
case,  was  clearly  a  loan,  and  it  was  the  duty  of  the  court 
below  to  have  so  declared  it  to  the  jury. 

12.  The  court  below  erred  in  leaving  it  as  a  matter  for 
the  jury  to  decide  whether  it  was  a  sale  or  a  loan. 

13.  The  question  of  usury  was  improperly  put  to  the  jury 
by  the  court  below ;  the  jury  ought  to  have  been  directed 
that  the  transaction  being  in  law  a  loan,  it  was  usurious  if 
they  should  find  from  the  depreciated  character  of  the  sto^k 
and  from  the  other  facts  in  the  case,  that  more  than  7  per 
cent  had  been  received. 

It  is  well  settled,  and  I  presume  need  not  be  here  discus- 
sed,  that  the  free  banks,  as  they  are  commonly  called,  creat*  * 
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ed  under  the  general  banking  act,  are  strictly  confined  to  the 
powers  granted  them  by  that  statute.  And  that  as  a  neces- 
sary consequence  all  acts  done  by  them,  and  all  securities 
taken  in  the  exercise  of  power  not  granted  to  them  by  the 
said  act,  are  entirely  void. 

Now,  in  order  to  apply  this  rule  of  law  to  the  case  under 
consideration,  it  becomes  necessary  to  e^ramine  for  a  moment 
the  structure  of  these  associations. 

The  general  banking  act  is  not  remarkable  for  legal  skill 
in  its  general  construction.  The  first  14  sections  are  oc- 
cupied with  provisions  regulating  the  action  of  associations 
which  i^e  not  created  until  we  read  the  15th  section,  and 
there  it  is  provided  very  clearly  that  the*  entire  machinery 
shall  be  arranged  before  the  free  bank  can  have  existence. 

1.  There  must  be  a  precise,  ascertained  capital  stock  ac- 
tually existing  and  in  the  hands  of  the  associates,  and 
in  that  sense  a  capital  paid  in. 

2.  It  must  be  divided  into  shares. 

3.  These  shares  must  be  held  by  named  shareholders,  and 
the  number  of  shares  held  by  each  must  be  ascertained 
and  fixed. 

4  There  must  be  a  designated  place  of  doing  business. 

6.  A  name. 

6.  A  period  of  existence. 

All  these  matters,  as  things  ascertained,  determined  and 
fixed,  must  be  so  specified  in  a  certificate  signed  and  sealed 
by  the  said  shareholders,  and  filed  with  the  county  clerk. 

Now,  in  the  case  of  the  Mechanics'  Banking  Association 
all  these  things  had  been  done,  at  the  time  of  the  tripartite 
transaction  between  Parker  &  Co.,  Willoughby  and  the  as- 
sociation. 

The  Mechanics'  Banking  Association  at  that  time  sought 
to  avail  itself  of  a  privilege  contained  in  said  act  of  con- 
verting a  portion  of  its  capital  into  a  circulating  medium 
for  the  purpose  of  banking,  which  could  only  be  effected  by 
transfering  to  the  comptroller  a  portion  of  the  public  debts 
of  the  United  States,  or  of  some  particular  state,  or  by  a 
like  transfer  of  bonds  and  mortgages. 

The  act  is  entirely  silent  with  regard  to  the  mode  or  man- 
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net  by  which  these  associations  may  acquire  such  public 
debts,  state  debts,  or  mortgages.  It  does,  however,  provide 
(n^  19)  that  the  original  stock  in  the  hands  of  the  associates 
may  be  sold  and  trausfered,  and  the  purchaser  thereby  be- 
come a  shareholder  and  succeed  to  all  the  rights  and  liabil- 
ities of  pvior  stockholders,  and  perhaps  it  may  have  been 
reasonably  infered  that  such  original  shares  may  be  made 
the  medium  of  purchase  of  such  public  debts,  state  debts, 
or  mortgages,  as  a  basis  for  such  contemplated  issues.  But 
conceding  this,  which  I  will  hereafter  contest,  can  it  be 
seriously  insisted  that  such  associations  have  the  power  to 
create  new  stock  to  an  unlimited  extent  beyond  the  capital 
for  this  purpose  ?  And  yet  such  is  the  course  pursued  in 
this  instance,  and  such  is  the  position  our  learned  opponent 
must  sustain,  and  such  is  the  decision  of  the  court  below. 

In  this  case  the  court  will  remark,  that  no  part  of  the 
capital  stock  of  the  association  is  nsed  in  the  trafSc  with 
Parker  &  Co.,  or  in  the  transaction  with  Mr.  Willoughby, 
but  new  stock  is  created  by  a  stroke  of  the  pen,  and  is  the 
sole  consideration  for  the  title  of  the  Mecanics'  Banking 
Association  to  the  stock  of  Maine  or  to  the  bond  and  mort« 
gage  of  Willoughby. 

What  is  the  value  of  this  new  stock?  What  limit  shall 
there  be  to  its  creation?  If  legalized  what  can  hinder  an 
association  with  the  minimum  capital  of  $100,000  becoming 
the  owners  of  all  the  stocks  in  Wall  street,  and  paying  for 
them  by  this  creation  of  a  new  and  visionary  capital  ? 

The  court  below,  when  pressed  by  these  and  similar  con- 
siderations, legalized  the  transaction  upon  a  very  novel  and 
extraordinary,  and  rather  unintelligible  hypothesis,  viz : 
that  the  transaction  by  which  the  stock  was  procured  was 
valid,  if  it  was  so  procured  by  the  association,  either  for  the 
purpose  0^  depositing,  or  of  immediately  procuring  the  bond  and 
mortgage  of  Mr,  Willoughby  for  the  purpose  of  being  so  de- 
posited. 

It  is  very  probable  that  the  jury  found  as  the  facts  seem 
to  have  been,  that  the  stock  of  Maine  was  purchased  with 
the  new  and  nnauthorized  stock  of  the  Mechancics'  Banking 
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Association,  '^  for  the  purpose  of  immediately  procuring  the 
bond  and  mortgage  of  Mr.  Willoughby,  to  be  deposited",  Ac. 
Where  did  the  learned  judge  find  this  extraordinary  pro- 
position ?  What  section  of  the  statute  sanctioned  it  ?  By 
what  consideration  of  policy,  consistent  with  the  geheral 
features  of  this  law,  is  it  sustained  ?  What  value  is  there 
in  the  simultaneous  character  of  the  transaction? 

It  appears  to  me  that  if  the  case  required  any  aid  beyond 
the  suggestion  already  made,,  it  receives  it  fully  from  the 
very  consideration  above  expressed,  the  effect  of  which  is 
to  make  the  transaction,  as  it  was,  one  entire  and  immediate 
transaction,  and  consequently  illegal  and  unauthorized  in 
all  its  parts. 

With  regard  to  these  banking  associations,  the  general 
impression  has  been  that  those  who  associate  in  this  func- 
tion and  bring  in  the  needful  capital,  take  care  at  the 
outset  to  have  their  assets  in  such  form  as  may  best  suit 
their  views — ^if  they  intend  to  bank  with  circulating  notes, 
some  of  the  association  will  take  care  to  possess  themselves 
of  public  or  state  stocks,  or  mortgages,  and  be  then  in  a 
condition  to  deposit  immediately  upon  the  creation  of  the 
association ;  and  this  we  insist  is  the  correct  and  only  feasi- 
ble course.  These  associations,  immediately  on  their  crea- 
tion, fall  under  the  provision  of  the  general  statute  govern- 
ing moneyed  corporations  (1  R.,  S.  588),  and  are  either  by 
its  language  or  spirit  expressly  prohibited  from  trafficking 
in  stock,  and  would  seem  to  be  denied  the  power  of  pur- 
chasing them,  even  by  an  exchange  of  the  original  stock. 
And  the  intention  to  deposit  them  with  the  comptroller  as 
the  basis  of  issues  could  not  create  the  right. 

All  supposed  difficulties  and  incongruities  existing,  or 
supposed  to  exist  on  this  head,  are  solved  by  the  suggestion 
that  the  law  presumed  the  existence  of  stocks  and  mort- 
gages as  part  of  the  property  of  the  bank  at  its  creation. 

It  is  not  necessary,  however,  to  discuss  this  point,  and  it 
is  here  adverted  to  merely  for  the  purpose  of  strengthening 
the  position  already  taken,  it  being  quite  clear  that  if  such 
traffic  would  not  be  tolerated  when  the  "  stock  properly  " 
having  a  real  value  was  made  the  basis  of  exchange,  much 
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less  could  it  be  tolerated  when  a  fictitious  stock  unatUhorized 
by  law,  and  utterly  valueless,  was  so  used. 

On  this  branch  of  the  case,  therefore,  thus  summarily 
opened,  and  which  embraces  the  first  ten  points  above  stat- 
ed, we  insist  that  this  must  be  treated  as  one  entire  transac- 
tion ;  and  that  consequently  the  following  positions  are  the 
necessary  result : 

1.  That  the  bond  in  question,  being  one  of  the  securities 
thus  taken  in  the  course  of  this  illegal  proceeding,  is 
utterly  void,  on  the  principle  of  the  cases  above  cited. 

2.  That  if  the  bond  can  by  aHy  reasoning  be  sustained  as 
a  valid  security,  to  the  extent  of  the  value  of  the 
Maine  stock,  it  is  clearly  void  for  failure  of  considera- 
tion to  the  extent  of  the  $10,000  of  new  stock  em- 
braced in  it. 

On  the  question  of  Usury,  which  is  next  to  be  considered, 
should  this  court  deem  this  to  be  a  valid  bond  to  any  extent, 
the  features  of  this  case  are  in  the  main  quite  similar  to  those 
disclosed  in  the  case  of  Seymour  v.  Strangy  4  Hill,  255,  and 
the  same  disposition  ought  to  have  been  made  of  it 

In  that  case  a  loan  under  a  device  of  a  sale  being  plainly 
the  subject  of  negotiation,  the  borrower  agrees  to  assign  to 
the  bank  of  Rochester  bonds  and  mortgages  on  real  estate 
to  the  amount  of  $13,000,  payable  in  five  years,  with  inter- 
est semi-annually,  undertaking  at  the  same  time  to  guarantee 
the  payment  of  the  mortgages.  In  return  the  bank  agreed 
to  give  $6,500  in  cash,  and  to  transfer  to  him  130  shares  of 
the  stock  of  the  Rochester  cotton  manufacturing  company, 
the  nominal  value  of  which  was  $6,500,  but  which  at  that 
time  was  depressed  in  the  market. 

This  transaction,  like  the  one  under  consideration,  was  in 
writing,  and  might  have  been  from  the  terms  used,  either  a 
sale  or  a  device  to  cover  a  loan.  The  judge  who  presided 
at  the  trial  of  the  cause,  left  it  to  the  jury  (as  the  judge  did 
in  the  case  under  consideration)  to  say  which  it  was,  and 
the  jury,  disregarding  as  they  are  apt  to  do  the  statute  of 
usury,  pronounced  it  a  very  honest  sale. 

This  court,  upon  an  application,  granted  a  new  trial,  and 
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upon  that  occasion  used  the  following  language  which  seems 
perfectly  applicable  to  and  decisive  of  the  present  case. 

"The  various  agreements,  notes  and  other  arrangements 
were  all  part  of  one  transaction,  and  the  effect  of  them  was 
to  secure  more  than  7  per  cent  per  annum  to  the  bank  for 
the  loan.  The  whole  was  radically  and  necessarily  vicious, 
and  there  was  no  question/or  the  jury. 

We  insist,  that  a  similar  course  ought  to  have  been  pur- 
sued here,  and,  to  enable  the  court  so  to  do,  various  calcula 
tions  were  in  the  course  of  argument  presented,  showing 
usury  in  various  contingencies  arising  out  of  the  peculiar 
feature  of  the  bond,  viz  :  the  right  to  call  in  the  principal 
before  the  expiration  of  10  years,  and  the  reservation  of 
interest  at  6  per  cent  on  the  Maine  stock  loan.  The  judge, 
however;  here  also  prefered  casting  the  responsibility  on  the 
jury,  and  instead  of  deciding  the  matter  of  usury,  or  at 
least  interpreting  for  them  the  written  documents,  left  the 
whole  matter  to  them  with  the  direction  "  that  it  was  not 
covertly  a  loan,  but  really  a  purchase  of  the  stock,  and  was 
not  a  design  or  shift  to  evade  the  appearance  of  its  being"  a 
loan,  when  it  was  really  and  in  fact  a  loan,  then  the  bond 
was  not  usurious." 

But  in  the  next  place,  if  the  court  should  on  examination 
find  any  thing  varying  the  present  case  from  the  case  of 
Seymour  v.  Strongs  and  relieving  the  court  below  from  the 
duty  of  deciding  on  the  matter  itself  as  "  radically  and  ne- 
cessarily vicious,''  we  then  insist  that  it  was  at  least  their 
duty  to  have  interpreted  for  them  the  written  documents, 
and  to  have  disembarrassed  their  minds  of  the  leading 
question  whether  this  was  a  sale  or  a  loan,  as  this  court 
has  clearly  directed  in  the  case  of  Steele  v.  Whipple y  21 
Wend.,  105. 

In  that  case,  the  question  of  usury  arose  upon  parol  and 
undisputed  evidence,  and  its  effect  was  resisted  by  the  plain- 
tiff, who  insisted  that  he  was  a  bona  fide  endorser.  The 
judge  submitted  it  to  the  jury  to  say — 

1.  Whether  there  was  usury  in  the  note. 

2*  If  there  was,  whether  the  plaintiff  was  a  bona  fide 
holder. 
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The  jury  having  found  for  the  plaintiff,  this  court  ordered 
a  new  trial  and  ruled  that  the  minds  of  the  jury  should  have 
been  disembarrassed  of  the  first  question^  by  being  told  that 
the  note  was  clearly  usurious. 

The  jury  in  the  case  under  consideration  became  also 
completely  entangled  in  form,  by  the  very  censurable  nega- 
tive pregnant  character  of  the  charge.  A  charge  naturally 
inviting  them  to  a  result  the  responsibility  of  which  the 
court  would  not  take  upon  itself,  as  it  might  and  ought  to 
have  done. 

We  do  not,  however,  ask  the  court  in  this  case  to  go  to 
the  length  of  either  of  these  cited  cases,  nor  to  apply  the 
very  sensible  moral  and  stringent  remark  of  the  dissentient 
judge  in  the  case  of  Ketchum  v.  Barber,  4  Hill,  231,  that 
there  are  cases  when  the  transaction  is  mathematically 
usurious,  and  this  is  one  of  them,  rendering  an  appeal  to 
the  jury  worse  than  idle.  But  we  do  insist,  that  it  was  the 
duty  of  the  judge  to  have  informed  the  jury  whether,  under 
the  written  documents,  this  transaction  was  a  sale  or  a  loan, 
and  not  to  have  left  that  question  to  their  decision  to  the 
very  manifest  injury  of  the  rights  of  the  defendant  below. 
If  the  judge  had  decided  that  the  written  documents  (when 
legally  interpreted)  showed  this  transaction  to  be  a  sate,  we 
have  our  remedy  by  an  appeal  to  this  honorable  court,  and 
if  on  the  contrary  he  had  decided  it  vms  a  loan,  a  verdict 
of  the  jury  that  there  was  no  usury  would  have  been  too 
clearly  erroneous  to  have  given  us  any  serious  embarrass- 
ment in  the  court  below. 

I  close  this  part  of  the  case  by  drawing  the  attention  of 
the  court  to  the  important  written  documents  there  refered 
to  the  jury  for  interpretation : 

1.  The  contract  between  the  bank  and  Parker  A  Co. 

2.  The  proposed  contract  between  the  bank  and  Wil- 
loughby. 

3.  The  written  conditional  agreement  on  the  part  of  the 
bank. 

4.  The  various  entries  in  the  books  of  the  bank,  in  which 
the  transaction  is  spoken  of  throughout  as  a  loan. 
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How  could  the  jury  give  the  proper  legal  interpretation 
to  the  documents  ?  and  what  right  had  the  court  to  devolve 
upon  them  such  a  duty  ? 

We  have  refrained  from  discussing  the  question  whether 
this  transaction  is  usurious  or  not^  deeming  that  inquiry 
taken  from  us  by  the  course  pursued  by  the  judge  below ; 
upon  the  whole  matter,  therefore,  which  we  are  now  allowed 
to  discuss,  it  appears  to  us  that  it  is  quite  impossible  to  sus- 
tain this  verdict  without  doing  infinite  mischief,  not  to  our 
client  merely,  but  to  the  public,  inasmuch  as  such  results 
would — 

1.  Give  to  free  banks  a  power  of  a  most  pernicious  and 
destructive  character,  and  would 

2.  Overthrow  all  the  rules  laid  down  by  the  court  to  pro- 
tect suitors  from  the  caprice  of  juries  on  questions  of 
usury. 

We  therefore  trust  that  the  judgment  will,  on  one  or  all 
of  the  grounds  assumed,  be  reversed. 

D.  Lord,  for  defendant  in  error. 

The  points  of  the  plaintiff  in  error  will  be  considered  in 
connection  with  the  facts  appertaining  to  them  respectively. 
They  do  not  need  all  to  b^  separately  discussed  as  they  re- 
solve themselves  into  two  or  three  conclusions. 

The  first  ground  taken  by  the  plaintiff  in  error  is,  that  the 
banking  association  had  no  power  by  a  new  issue  of  stock 
to  acquire  the  bond  in  question. 

Before  discussing  the  law  on  this  or  any  other  point  we 
remark  that  the  bond  is  on  its  face  valid  and  legal,  importing 
no  violation  of  law,  no  usury,  no  exceeding  of  statutory  or 
common  law  capacity  in  the  obligee.  If  the  obligor  is  to 
repudiate  his  bond,  he  must  make  out  his  whole  case  by 
proof.     {Archibald  v.  Thomas^  3  Cow.,  284.) 

Upon  the  particular  ground  of  objection  now  in  discus- 
sion the  obligor,  if  he  relies  upon  the  bond  being  unlawful 
from  not  being  sanctioned  by  the  articles  of  association,  is 
bound  to  show  the  articles ;  for,  if  by  any  legal  articles  of 
association  such  a  transaction  is  lawful,  the  court  will  not 
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in  the  absence  of  proof  by  the  defendant  imply  or  suppose 
it  to  be  unlawful. 

No  articles  are  produced  to  show  that  this  bond  or  the 
transaction  out  of  which  it  arose  was  not  permitted.  It 
only  remaiiis  then  to  consider  whether  the  issue  of  stock 
after  the  original  organization  of  the  association  must  of 
necessity,  under  the  law,  be  illegal  under  any  supposable 
articles. 

The  §  20  expressly  permits  the  associations  by  their  arti- 
cles to  provide  for  an  increase  of  capital  and  of  the  number 
of  associates  from  time  to  time  as  they  may  think  proper ; 
here  then  is  express  authority  for  the  association  to  have  a 
provision  in  their  articles  for  an  increase  of  capital  from 
time  to  time. 

The  §  27,  subd.  11,  requires  the  half-yearly  statements  to 
specify  the  increase  of  capital  from  time  to  time. 

The  §  28  provides  that  none  of  the  original  capital  shall 
be  withdrawn. 

The  result  of  these  provisions  is  that  the  minimum  of 
capital  is  fixed  by  the  law,  provision  is  made  that  this  shall 
Bot  be  diminished,  and  full  power  is  granted  allowing  of 
increase. 

It  not  being  shown  that  a  new  issue  of  stock  is  contrary 
to  the  articles  in  fact,  and  it  clearly  appearing  that  the  arti- 
cles may  lawfully  allow  of  a  new  issue  of  stock  by  way  of 
increase,  the  defendant  has  failed  to  show  that  a  new  issue 
of  stock  is  illegal  on' this  ground  of  excess  of  authority. 

It  is  also  proper  to  observe  that  it  appears  in  the  evidence 
oi'  Mr.  Cornell,  the  cashier,  produced  by  the  defendant  him- 
self as  a  witness,  that  the  stock  was  not  at  the  time  of  this 
transaction  fully  taken  up ;  for  he  says  (fol.  63)  ''at  the  time 
defendant  subscribed  and  afterwards  subscriptions,  were 
made  by  others  at  par  and  interest  in  cash  and  in  bonds  and 
mortgages." 

IL  It  is  next  contended  that  the  association  had  no  right 
to  acquire  the  Maine  stock ;  which  was  acquired  at  the  de- 
fendant's request. to  be  immediately  turned  over  to  him. 

The  Maine  stock  was  such  public  stock  as  was  the  proper 
subject  of  a  deposit  with  the  comptroller.    The  bargain  as 
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to  the  stock  was  coaditioaed  on  the  defendant's  giving  his 
bond  and  mortgage  proper  for  the  comptroller,  and  to  be 
approved  by  him  to  the  association,  upon  the  association  is- 
suing their  own  stock  to  Parker  &  Co.,  the  holders  of  the 
Maine  stock.  The  whole  arrangement  appears  in  the  docu- 
ments (fol.  54  to  59). 

Was  it  illegal  for  the  association  to  acquire  Maine  stock, 
which  it  could  deposit  under  the  law  ?  Was  it  illegal  to  ac- 
quire a  bond  and  mortgage  which  it  could  deposit  under 
the  law  1  Was  it  illegal  to  issue  its  own  stock  in  exchauge 
for  funds  whioh  it  could  deposit  under  the  law  ?  Was  it  un- 
lawful to  exchange  one  kind  of  lawful  security  which  it  was 
competent  to  take  for  another  which  it  was  equally  com- 
petent to  take  1 — Where  was  the  illegality  in  any  step  of  the 
process  ?  It  appears  by  the  very  papers  constituting  the 
transaction  that  this  was  not  a  dealing  in  stock ;  for  the 
bank  was  to  make  nothing  out  of  it,  not  to  retain  it,  not  to 
sell  it,  but  merely  to  receive  it  for  the  benefit  of  the  defend- 
ant who  was  to  become  a  large  subscriber  to  their  stock,  and 
whom  they  were  to  serve  at  his  own  request  by  a  mere 
formal  receipt  and  transfer  of  the  Maine  stock. 

The  defendants  in  error  conceive  that  it  is  impossible  to 
doubt  that  in  these  particulars  also  the  bond  is  free  of  all 
illegality  or  excess  of  power. 

It  is  fit  to  observe  that  no  policy  of  the  banking  law  was 
in  any  manner  infringed  by  the  transaction  in  question.  By 
the  §  18  the  associations  are  authorized  to  carry  on  the 
business  of  banking ;  the  previous  sections  having  provided 
for  the  issuing  of  their  circulation.  That  circulation  was 
to  be  based  on  a  deposit  of  public  stocks  or  bonds  and  mort- 
gages ;  and  it  was  clearly  incidental  to  the  business  they 
were  authorized  to  carry  on,  to  procure  bonds  and  mort- 
gages  and  stocks  to  deposit ;  they  might  be  procured  as 
original  contributions  of  capital  to  the  common  fund,  for 
which  stock  would  be  issued,  or  they  might  be  purchased 
by  any  funds ;  and  the  power  of  thus  procuring  the  basis 
of  a  circulation  is  evidently  a  power  incidental,  if  not  abso- 
lutely  necessary  to  carry  on  their  business,  and  is  within 
the  very  words  of  the  §  18.    If  by  any  accident  the  trans- 
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action  had  been  interrupted  in  any  stage  of  it,  it  would  have 
been  lawful.  If  Parker  had  failed  to  transfer  the  Maine 
stock,  the  banking  association  and  Willoughby  would  have 
each  retained  their  respective  considerations.  If  Parker 
had  delivered  the  Maine  stock  and  received  the  bank  stock, 
and  Willoughby  had  refused,  the  association  would  hold  a 
stock  which  it  had  a  right  to  acquire,  and  hold  and  use  as  a 
fund  to  deposit  for  circulating  notes.  In  no  event,  either 
of  the  accomplishment  or  of  the  interruption  of  the  trans* 
action,  could  the  banking  association  have  been  placed  in 
any  unlawful  attitude.  We  therefore  submit  upon  the  whole 
of  this  branch  of  the  case,  that  the  court  below  did  not  err 
in  the  first  point  of  their  charge  which  affirmed  the  legality 
of  the  transaction,  if  it  was  not  usurious* 

These  remarks  appear  to  us  fully  to  dispose  of  the  first 
ten  points  of  the  plaintiff  in  error. 

III.  As  to  the  supposed  usury. 

The  counsel  of  Mr.  Willoughby  on  this  part  of  the  case 
are  driven  to  contend  that  although  this  was  not  in  the  ac- 
tual intention  of  the  parties  a  loan,  nor  a  device  to  cloak  a 
loan  under  the  form  of  a  sale,  yet  the  legal  intendment  of 
the  papers  and  undisputed  facts  of  the  case  make  it  a  loan 
and  also  make  it  usurious. 

As  to  the  facts:  the  counsel  of  Mr.  Willoughby  are  pleas- 
ed to  say,  that  **  Willoughby  was  anxious  to  obtain  a  loan  in 
that  (Maine)  stock  to  deposit  with  the  comptroller  as  the 
basis  of  the  circulating  notes."  This  is  perfectly  gratuitous. 
The  letter  of  Mr.  Willoughby  which  was  the  basis  of  the 
whole  transaction,  (foU55)  does  not  speak  one  word  of  a 
loan  of  Maine  stock.  A  loan  of  Maine  stock,  or  in  Maine  stock, 
must  either  mean  a  loan  of  such  stock  to  be  returned  speci- 
fically, or  a  loan  of  money  in  the  form  of  Maine  stock  to 
be  converted  at  his  loss  into  money.  Comyn  on  Usury,  94, 
and  cases  there  cited. 

Now  neither  of  these. was  Mr.  Willoughby^s  purpose.  He 
was  a  man  of  large  wealth.  He  was  projecting  a  bank,  by 
which  to  loan  to  others.  He  was  able  to  give  a  bond  and 
mortgage  of  sixty  thousand  dollars  on  unincumbered  estate, 
which  bond  he  knew  (and  as  the  event  has  proved)  that  tha 
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comptroller  was  willing  to  accept  as  the  basis  of  an  issue 
of  notes.  But  knowing  that  notes,  stamped  as  secured  hy 
real  estatey  were  not  likely  to  be  as  current  as  those  stamped 
as  secured  by  public  stock  accepted  by  the  comptroller,  he 
saw  his  advantage  in  procuring  the  latter,  thereby  securing  to 
himself  the  five  per  cent  income  on  the  Maine  stock  and  the 
profits  of  the  circulation  based  on  it.  Now  the  idea  of  spe- 
cific return  of  the  Maine  stock  was  quite  inconsistent  with 
the  purpose  of  a  deposit  with  the  comptroller,  who  must  be 
enpowered  to  hold  and  sell. 

The  idea  of  a  sale  of  the  Maine  stock  for  money  is  equally 
contrary  to  the  actual  and  professed  object  of  Mr.  Willoughby. 
If  sold  it  could  not  be  the  basis  of  his  circulation.  Besides 
there  is  not  a  syllable  of  testimony  on  his  part,  showing 
that  he  took  the  Maine  stock  as  a  loan  in  any  sense.  He 
appears  to  have  deposited  it  He  does  not  show  that  he 
sold  it  or  sustained  any  loss  by  a  conversion  of  it  into  money. 

The  ^counsel  of  Mr.  Willoughby  refer  to  the  association's 
book  of  mortgages  (see  fol.  76  to  82),  and  the  entries  of  Octo- 
ber 31, 1838,  and  January  19,  1839,  in  which  it  is  called  a 
loan  in  the  stock  of  the  association.  This  appears  by  the 
entry  (on  fol.  82)  of  November  6, 1838,  cotemporaneous  with 
the  transaction,  to  be  for  the  fifty  thousand  dollars  of  stock 
to  Parker,  owner  of  the  Maine  stock,  and  the  ten  thousand 
dollars  to  Willoughby  himself.  And  in  folio  85,  an  entry  of 
December  6th,  1839,  shows  t^at  this  bond  and  mortgage, 
with  others,  was  accepted  by  them  for  the  stock  of  the 
association. 

Now  certainly  what  the  committee  chose,  in  the  distribu- 
tion of  their  own  work,  among  themselves  to  denominate 
the  transaction  does  not  estop  or  preclude  the  association 
from  showing  its  real  nature.  All  these  entries  might  be 
proper  to  go  to  the  jury  for  their  consideration  in  deter- 
mining whether  the  transaction  was  a  loan  or  sale.  To  say 
that  they  preclude  all  inquiry,  and  that,  although  the  written 
contract  between  the  parties  and  their  acts  under  it  show 
that  it  was  in  fact  for  every  purpose  a  sale,  yet  a  court  must 
call  it  a  loan  for  the  purpose  of  pronouncing  it  void,  is  quite 
extravagant. 
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Then  the  fact  of  the  price  of  Maine  stock  was  certainly  a 
question  for  the  jury  to  determine,  and  is  a  vital  question  to 
Willojaghby  in  his  view  of  the  case ;  for  it  is  only  by  showing 
that,  at  the  time  he  took  the  stock,  it  was  selling  at  a  price 
80  low  as  to  overbalance  the  rate  of  interest  on  his  bond  be- 
ing under  seven  per  cent,  he  could  begin  with  any  pretence 

of  usury. 

In  like  manner  the  value  of  the  stock  of  the  association, 
parted  with  by  them  for  the  bond  in  suit,  was  a  question  of 
fact,  necessary  to  be  passed  upon  before  Willoughby  could 
begin  a  case  of  usury.  It  appears  that  the  association  be- 
gan in  the  latter  part  of  August,  1838  (Cornell,  fol.  57  for 
date,  fol.  61  time  of  transfer,  fol.  63  time  of  commencement); 
they  had  made  no  losses ;  subscriptions  were  making  at  the 
time  at  par  and  interest,  in  cash  and  bonds  and  mortgages 
(fol.  63),  and  no  sales  under  par  had  at  this  time  been  made 
(see  fol.  76,  Hart's  testimony);  certainly  then  no  court  would 
be  warranted  in  pronouncing  this  transaction  usurious  in 
law,  until  at  least  these  facts  were  settled. 

But  the  counsel  of  Mr.  Willoughby  think  that  the  judge 
even  in  leaving  the  question  to  the  jury  ought  to  have 
charged  them,  that  the  various  agreements,  notes  and  other 
arrangements  were  all  parts  of  one  transaction  and  the  effect 
of  them  was  to  secure  more  than  seven  per  cent  per  annum 
to  the  bank  for  the  loan. 

ifow  this  supposes  that  the  evidence  undisputedly  showed 
the  trasaction  to  be  a  loan.  It  is  very  hard  to  assert  that 
the  case  at  bar  was  in  judgment  of  law  a  loan  and  not  a  sale. 

The  case  of  Seymour  v.  Strongs  4  Hill,  does  not  in  its  facts 
approach  to  a  resemblance  of  the  case  at  bar,  but  the  lan- 
guage of  Judge  Cowen  (4  Hill,  454)  is  in  terms  applicable : 
"  Where  there  is  a  dispute  about  the  real  character  of  the 
transaction,  as  whether  it  be  a  sale  instead  of  a  loan  or  for- 
bearance or  device,  the  question  is  put  to  the  jury." 

The  counsel  of  the  plaintiff  in  error  also  cites  the  case 
of  Stede  v.  Whipple,  21  Wendell,  105.  We  dismiss  this  re- 
ference without  remark  other  than  that  it  is  an  authority, 
that  where  upon  undisputed  facts  a  transaction  is  on  its  face 
usurious  nothing  is  to  be  left  to  the  jury.    We  have  already 
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Bald  that  in  our  judgment  it  would  be  a  very  hardy  asser- 
tion to  say  so  of  the  case  under  discussion. 

Now  if  the  case  presents  the  question  of  fact  as  capable 
of  doubt,  whether  this  was  a  sale  or  not,  then  clearly  the 
charge  is  correct  and  the  judgment  is  to  be  affirmed. 

lY.  But  in  a  case  of  such  amount  the  defendants  in  error 
are  unwilling  to  leave  it  even  here.  We  conceive  that  the 
case  upon  the  evidence  is  a  case  without  any  evidence  upon 
which  the  defendant  below  could  go  to  the  jury  upon  a 
question  of  usury. 

If  the  transaction  was  a  sale  and  not  a  loan  or  device  to 
cover  a  loan,  then  usury  can  not  be  predicated  of  it.  Now 
consider  first  the  Maine  stock  as  the  consideration.  It  has 
already  been  submitted  as  above  th&t  Mr.  Willoughby  neither 
borrowed  the  Maine  stock  to  be  returned  specifically  nor 
with  the  intent  of  turning  the  same  into  money  b)'  a  sale  at 
a  loss.  It  was  therefore  neither  a  loan  of  stock  directly,  nor 
a  loan  of  money  directly  or  indirectly.  And  if  it  was  not  a 
loan  then  the  bond  and  mortgage  of  Willoughby  founded  on 
it  as  a  purchase  was  valid ;  and  being  given  to  the  association 
instead  of  Parker  &  Go.  it  is  no  less  valid  whatever  the  asso- 
ciation may  have  given  to  Parker  A  Co.  for  it.  We  are  the  pur- 
chasers of  an  obligation  given  upon  good  and  legal  considera- 
tion, and  our  right  is  good  however  insufficient  the  amount 
we  have  given.  It  also  was  directly  transfered  by  us.  Again, 
if  the  Maine  stock  to  Mr.  Willoughby  were  a  usurious  con- 
sideration, yet  if  the  association  at  Mr.  Willoughby's  request 
parted  with  a  full  equivalent  to  the  amount  of  the  bond  and 
mortgage,  it  is  respectfully  claimed  that  the  latter  is  valid 
in  our  hands.  A  usurious  borrower  may  borrow  either 
money  or  procure  other  property  to  pay  a  usurious  debt, 
and  his  bond  for  it  will  be  good  and  he  must  look  for  his 
redress  to  recovering  back  the  excess  from  the  usurious 
lender.  Here  Willoughby  applies  to  the  association  for 
stock  to  apply  to  the  now  supposed  usurious  bargain  with 
Parker.  That  stock  is  intrinsically  worth  par;  the  funds 
of  the  association  are  not  shown  to  have  met  with  any  loss. 
Subscriptions  were  daily  made  at  par  and  interest,  no  sales 
of  the  stock  under  par  had  been  made  .    Now  why,  if  we  at 
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his  request  issue  to  any  onei  on  any  consideration  however 
inadequate,  sixty  thousand  dollars  worth  of  our  stock,  must 
not  he  perform  his  engagement  to  pay  for  it.  For  this  rea- 
son also  we  conceive  there  is  no  pretence  of  claiming  any 
usury  against  the  association  who  have  given  to  Mn  Wil- 
loughby,  or  to  his  order,  sixty  thousand  dollars  worth  of 
stock  for  the  bond  in  suit. 

Nor  is  there  any  such  inadequacy  between  the  Maine  stock 
and  the  bond  as  would  constitute  usury  if  it  aU  rested  on  that. 
The  bond  was  payable  with  six  per  cent  interest,  the  Maine 
stock  with  five  per  cent,  both  at  the  same  credit  Now  if  the 
Maine  stock  was  to  be  kept  by  Mr.  Willoughby  he  would  lose 
one  per  cent  per  annum,  which  added  to  the  six  per  cent  in- 
terest of  his  bond  does  not  exceed  seven  per  cent.  Mr.  Wil- 
loughby has  attempted  to  show  Maine  stock  in  the  market 
to  be  worth  less  than  par.  But  he  has  not  shown  that  he 
took  it  to  sell,  whereby  that  loss  would  accrue.  On  the 
contrary  he  shows  positively  and  directly  that  he  took  it  not 
to  sell  but  to  keep.  He  does  not  show  that  in  fact  he  ever 
has  sold  it,  much  less  that  he  has  sold  it  at  a  loss. 

But  he  says  that  the  credit  at  six  per  cent  is  not  secured 
to  him  as  ho  is  liable  to  be  called  upon  on  demand.  If  this 
earlier  demand  could  be  made  by  the  bank  at  their  pleasure 
there  might  be  some  plausibility  in  this ;  but  if  it  is  to  de- 
pend solely  on  the  comptroller  upon  contingencies  which 
never  have  happened,  we  submit  that  this  would  not  render 
the  bond  usurious ;  if  it  were  the  bona  fide  expectation  and 
intention  that  the  full  credit  should  run  out,  of  course  it 
could  not  be  deemed  the  intention  of  the  parties  that  it 
should  be  earlier  demanded.  Now  the  latter  clause  in  the 
condition  of  the  bond  as  to  the  earlier  demand  at  six  and 
twelve  months'  notice  is  applicable  to  and  a  qualification 
of  the  comptroller's  demand,  and  not  an  option  to  the  obligees 
at  their  pleasure  to  demand  at  such  notice.  This  is  the 
spirit  of  the  obligation  and  is  the  plain  meaning  of  the  con- 
dition taken  altogether. 

There  is  also  another  consideration  to  be  taken  into  view 
even  supposing  the  money  demanded  earlier  than  the  com- 
mon term  of  credit  of  the  bond  and  the  Maine  stock.    Mr. 


294  CASES  IN  THE  SUPREME  COUBT. 

Comatock  v.  Willoaghby. 

Willoughby  took  the  Maine  stock  not  merely  for  the  five 
per  cent  interest  which  it  yielded,  but  also  for  the  advan- 
tage he  would  make  on  a  circulation  of  bills  to  be  loaned 
out  by  him  as  a  banker,  on  which  he  was  to  receive  interest 
and  derive  a  profit  also  from  the  loss  of  the  bills  in  their 
circulating.  Whatever  the  Maine  stock  might  be  worth  to 
a  man  obliged  to  sell  to  realize  money,  that  was  not  its  value 
to  him.  He  was  a  man  of  wealth,  wanting  this  kind  of  pro- 
perty for  its  most  profitable  use  and  which  may  have  been 
and  in  his  judgment  it  was  worth  to  him  more  than  his  bond. 
Bank  of  U.  S.  v.  Waggoner y  9  Peters,  378 ;  Stewart  v.  Farm* 
ers'  and  M.  Bank,  19  Johns.,  506 ;  Segar  v.  Miller^  1  Hill,  227. 

So  too  as  to  the  1 10,000  of  our  stock ;  he  did  not  take  it  to 
sell  and  raise  money.  He  kept  it  as  investment.  In  March, 
1839  (fol.  66),  he  borrowed  money  on  it,  kept  it  till  Septem- 
ber, 1840,  and  then  allowed  it  from  mptives  of  his  own  to 
be  sold. 

We  therefore  conclude  that  the  charge  of  the  court  on  the 
subject  of  usury  was  not  only  as  favorable  as  Mr.  Willoughby 
had  a  right  to,  but  far  more  so ;  and  that  as  to  him  it  is 
clearly  unexceptionable. 

In  conclusion,  the  defendant  in  error  can  not  but  point  to 

the  gross  injustice  of  Mr.  Willoughby's  pretences.    He  asks 

the  bank  to  issue  sixty  thousand  dollars  worth  of  stock  and 

then  says  it  was  an  excess  of  power  and  illegal  to  do  it.   He 

receives  the  Maine  stock  and  complains  that  taking  that  is 

also  illegal    He  bargains  as  a  wealthy  man  for  the  Maine 

stock  as  a  means  of  profitable  investment ;  he  receives  it, 

uses  it,  keeps  or  sells  it,  and  asks  the  court  to  say  that  he 

never  got  a  title  to  it.     To  countenance  his  defence  is  to 

favor  the  greatest  violation  of  good  faith.^    He  has  not  the 

pretence  of  poverty  or  oppression.   He  has  not  shown  the  loss 

of  a  cent  upon  the  Maine  stock,  and  his  loss  upon  the  sale  of 

the  stock  of  the  association  some  years  afterwards  was  the 

result  of  his  mere  determination  to  be  litigious.  And  although 

the  defendants  in  error  are  glad  to  see  that  through  xi  sense  of 

shame  lie  directs  his  counsel  to  say  that  he  has  made  many 

efforts  to  adjust  the  matter  honorably ,  the  defendants  are 
obliged  to  say  there  is  no  evidence  of  it  in  the  case,  nor  can 
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they  consider  the  conduct  of  a  man  who  is  able  to  pay  a  just 
debt  and  refuses  to  do  so^  honorable. 

An  association  of  mechanics,  they  look  without  envy  upon 
the  princely  style  of  Mr.  Willoughby's  life ;  but  they  can 
not  be  brought  to  believe  any  mode  of  adjusting  a  debt  hon- 
orable which  does  not  contemplate  full  payment,  especially 
when  the  fund  pledged  for  such  payment  is  adequate  and  is 
withheld  for  the  mere  purpose  of  saving  money  by  not  per- 
forming the  condition  of  his  bond. 

S,  Stevens,  in  reply. 

No  time  will  be  spenl  in  answering  that  part  of  the  argu- 
ment of  the  defendant  in  error,  which  is  based  upon  the  as- 
serted wealth  of  the  plaintiff  in  error,  or  the  motives  im- 
puted to  him  in  resisting  the  present  claim.  He  has  a  legal 
defence  to  the  claim,  and  by  the  laws  of  the  land  is  entitled 
to  the  benefit  of  it  He  asks  no  sympathy,  yet  he  might 
with  propriety  lay  some  claim  to  the  public  gratitude  for 
resisting  the  illegal  transactions  and  usurpations  of  power 
of  this  banking  association,  transactions,  which  if  they  can 
be  sustained,  will  well  entitle  these  institutions  to  the  appel- 
lation of  free  banks,  for  they  will  possess  '^  a  most  extra- 
ordinary degree  of  freedom." 

The  facts  in  this  case  are  few  and  simple,  and  present  two 
principal  questions  for  solution. 

First.  Had  the  Mechanics'  Banking  Association  any  au- 
thority to  make  the  contract  upon  which  they  obtained  the 
bond  in  question  ? 

Second.    Was  the  transaction  usurious  ? 

In  relation  to  the  first  question,  the  facts  are  simply  these: 
The  Machanics'  Banking  Association  bought  (50,000  of  the 
5  per  cent  stock  of  the  state  of  Maine,  in  payment  for  which 
the  association  issued  and  delivered  an  equal  amount  of  its 
own  stock.  The  Maine  stock  thus  procured  was  sold  or 
loaned  by  the  association  (and  which,  is  immaterial,  so  far 
as  it  regards  this  branch  of  the  argument)  to  the  plaintiff 
in  error,  and  it  at  the  same  time  issued  and  delivered  to  the 
plaintiff  in  error  ( 10,000  of  its  own  stock,  and  took  from 
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him  the  bond  in  question,  accompanied  by  a  mortgage  as 
collateral  security. 

This  whole  transaction,  we  submit,  was  entirely  unauthor- 
ized by,  and  therefore  a  violation  of,  the  statute  creating 
these  institutions. 

Associations  under  this  act  can  carry  on  no  other  busi- 
ness than  that  authorized  by  the  18th  section  of  the  act. 
They  are  strictly  confined  to  the  power  expressly  given  them 
by  the  statute,  and  all  acts  and  contracts  beyond  that  are 
.void. 

The  statute  does  not  authorize  them  to  deal  in  stocks — ^to 
buy  and  sell  stocks.  If  this  transaction  is  upheld,  there  is 
nothing  to  prevent  them  from  entering  the  stock  market  in 
Wall  street  and  becoming  stock  jobbers  to  any  extent ;  and 
the  act  under  which  they  are  organized,  instead  of  being 
what  its  title  imports,  ''An  act  to  authorize  the  business  of 
banking,"  will  be  an  act  to  authorize  the  business  of  stock 
jobbing. 

It  is  no  answer  to  this  argument  to  say  that  the  2d  section^ 
which  authorizes  these  associations  to  pledge  state  stocks 
and  bonds  and  mortgages  with  the  comptroller  as  security 
for  their  circulating  medium,  necessarily  authorizes  them  to 
purchase  those  stocks  and  mortgages. 

If  any  such  authority  is  given  by  the  2d  section,  it  is  only 
by  implication,  and  that  implication  can  extend  no  further 
than  to  enable  them,  in  the  most  simple  and  direct  manner, 
to  purchase  only  such  stocks  and  mortgages  as  are  necessary 
for  that  purpose,  with  the  money  paid  in  for  their  capital 
stock.  It  does  not  authorize  them  to  sell  state  stocks,  or  to 
purchase  them  for  the  purpose  of  exchanging  tiiiem  for 
bonds  and  mortgages,  or  for  any  other  purpose  whatever, 
except  to  deposit  with  the  comptroller. 

Nor  is  there  any  power,  express  or  implied,  authorizing 
these  associations  to  traffic  in  stocks,  for  the  purpose  of 
procuring  bonds  and  mortgages  to  deposit  with  the  comp- 
troller. 

If  this  banking  association  wished  to  obtain  Willoughby's 
bond  and  mortgage  to  deposit  with  the  comptroller,  what 
was  the  necessity  of  buying  this  state  stock  at  all — why  not 
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buy  the  bond  and  mortgage  in  the  first  instance  directly,  if 
the  whole  object  was  to  get  a  bond  and  mortgage  to  deposite 
with  the  comptroller — and  after  they  had  obtained  the 
Maine  stock,  why  traffic  it  off  for  a  bond  and  mortgage  1 
That  stock  would  have  answered  every  purpose  to  deposite 
with  the  comptroller,  at  its  fair  value.  True,  if  they  wished 
to  make  a  speculation  upon  this  stock — if  they  wished  to 
obtain  for  it  more  than  its  fair  and  real  value,  it  would  be 
necessary  to  traffic  it  off  for  a  bond  and  mortgage. 

It  might  with  as  much  propriety  be  contended  on  the  part 
of  the  defendant  in  error,  that  they  are  authorized  to  pur- 
chase and  hold  land,  for  the  purpose  of  giving  a  mortgage 
U]X)n  it  to  the  comptroller,  as  to  traffick  in  stocks  to  procure 
a  mortgage  for  that  purpose. 

Nor  had  the  association  any  authority  to  issue  its  own 
stock,  which  it  exchanged  for  the  Maine  stock,  or  the 
1 10,000  which  it  issued  to  the  plaintiff  in  error  as  a  part  of 
the  consideration  of  this  bond. 

The  association  was  already  organized  and  in  business 
when  this  new  emission  of  stock  was  issued.  It  was  for 
them  to  show,  if  such  weie  the  fact,  that  their  articles  of 
association  authorized  this  increase  of  their  capital  stock. 

The  argument  of  the  defendant  in  error,  that  the  onus  lay 
on  the  plaintiff  in  error  to  show  that  the  association  was  not 
authorized  to  increase  their  stock,  is  a  gross  fallacy.  It  is 
based  upon  the  supposition  that  the  association  is  to  be  pre- 
sumed to  have  authority  to  increase  its  capital  stock,  where- 
as it  is  incumbent  on  the  association  to  show,  affirmatively, 
authority  for  every  act  they  attempt  to  do— no  authority 
will  be  presumed.  The  plaintiff  in  error  showed  that  the 
defendant  in  error  was  a  banking  association  under  the  act 
of  1838 ;  that  act  does  not  authorize  the  association,  after 
it  is  organized,  to  increase  its  stock,  unless  such  increase  is 
provided  for  in  its  articles  of  association.  The  onus  was 
then  thrown  upon  the  association  to  show  that  such  provi- 
sion was  made  in  its  articles  of  association.  It  is  strictly 
confined  to  the  authority  given  it. 

But  the  statute  does  not  authorize  these  associations  to 
increase  their  capital  stock  for  the- purpose  iDf  trafficing  it 
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for  other  property  or  funds.  A  just  construction  of  the 
20th  section  of  the  act  will  confer  no  such  power.  The  ob- 
ject of  that  section  is  to  authorize  the  associations  to  pro- 
vide, by  their  articles,  for  an  increase  of  their  banking 
capital,  for  the  purpose  of  carrying  on  more  extensively 
the  business  authorized  by  the  18th  section,  and  for  that 
purpose  to  issue  new  or  additional  shares  of  stock  to  per- 
sons who  should  subscribe  and  pay  for  it  and  become  stock- 
holders and  associates  in  the  institution. 

It  would  be  a  perversion  of  the  statute  to  say  that  the 
association  might  increase  its  capital  stock  by  itself  becom* 
ing  the  holder  of  its  own  stock,  to  be  trafficed  off  for  other 
property.  Was  it  intended  that  these  associations  might 
provide  by  their  articles  that  their  president  and  cashier 
might  issue  stock  and  barter  it  for  a  bill  of  exchange,  or 
put  it  in  market  to  be  sold  for  the  purpose  of  raising  mgney  ? 
Such  a  construction  would  make  their  stock  as  much  a  circ- 
ulating medium  as  bills  of  exchange ;  a  currency,  certainly, 
not  very  desirable.  The  purchase  of  the  Maine  stock  by 
the  banking  association,  and  the  sale  of  it  to  the  plaintiff  in 
error,  were  unauthorized,  illegal  and  void,  and  the  bond 
therefore  is  wholly  void,  whatever  view  may  be  taken  of 
the  issue  of  the  $10,000  of  the  stock  of  the  association  to 
the  plaintiff  in  error,  as  a  part  of  the  consideration  of  the 
the  b6nd— a  bond  void  in  part,  in  consequence  of  a  part  of 
the  consideration  thereof  being  in  violation  of  a  statute,  is 
wholly  void.    Hurlstone  on  Bonds,  13. 

Upon  the  question  of  usury,  it  is  unnecessary  to  say  more 
than  has  already  been  said  in  the  opening  argument.  Upon 
a  bill  of  exceptions  the  question  is  whether  the  charge  upon 
that  branch  of  the  case  was  correct.  Upon  the  evidence  in 
this  case  the  question  whether  the  transaction  was  a  loan 
or  not,  was  a  question  of  law. 

The  evidence  is  in  writing.  The  agreement  entered  into 
between  the  parties  was  in  writing.  In  law  that  agreement, 
if  nothing  more  appeared,  would  perhaps  be  deemed  a  sale, 
if  the  bank  had  power  to  sell ;  but  then  comes  the  written 
entry  of  the  bank  (the  Mechanics'  Banking  Association) 
which  states  that  Willoughby's  application  to  the  bank  was 
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Sot  a  loan  of  its  stocks ;  the  written  agreement  between  the 
parties,  although  purporting  to  be  a  sale,  is  still  consistent 
with  its  being  a  loan  in  performance  of  the  application. 
Taking  the  whole  together,  it  was  a  question  of  law  upon 
the  construction  of  these  written  instruments^  whether  the 
transaction  was  a  sale  or  loan,  and  that  question  should  have 
been  decided  by  the  court ;  instead  of  that,  this  question 
of  law  was  submitted  to  the  jury,  and  that,  too,  without 
any  instructions  as  to  the  legal  effect  of  these  instruments. 
This  was  erroneous. 

If  it  were  proper  to  submit  this  question  to  the  jury  at 
all,  they  should  have  been  instructed  to  inquire— 

1.  Whether  the  application  of  Willoughby  was  for  a  loan 
or  not,  with  proper  instructions  as  to  the  conclusiveness  of 
the  entry  on  the  books  of  the  bank  upon  that  question,  and 
if  they  should  come  to  the  conclusion  that  his  application 
was  for  a  loan,  then  to  inquire  whether  the  agreement,  which 
was  finally  entered  into,  was  to  carry  into  effect  that  applica-> 
tion,  or  whether  it  was  an  original  transaction. 

If  it  was  intended  by  the  parties  to  carry  into  effect  the 
application  for  a  loan,  that  then  they  should  find  the  trans- 
action a  loan. 

But  it  seems  to  me  that  the  whole  question  should  have 
been  decided  by  the  court  as  a  question  of  law,  the  court 
gathering  the  object  and  intention  of  the  parties  from  the 
written  instruments,  as  in  other  cases.  If  I  am  correct  in 
either  of  these  views,  then  the  charge  upon  that  branch  of 
the  case  was  erroneous,  and  a  new  trial  should  be  granted. 

If  the  transaction  were  a  loan,  it  must  be  seen  at  a  glance 
that  it  was  grossly  usurious.  Test  the  question  with  the 
Maine  stock.  The  then  present  value  of  the  Maine  bonds, 
bearing  6  per  cent  interest,  did  not  exceed  95  cents  on  the 
dollar,  and  would  be  therefore  only  ^47,500 ;  the  interest 
upon  that  sum  for  one  yey  at  7  per  cent  would  be  $3,325 ; 
the  amount  of  the  principal  and  interest  at  the  end  of  the 
year  would  be  $50,825.  This  sum  is  all  that  the  bank  could 
legally  demand  for  a  loan  of  the  $50,000  in  Maine  bonds  for 
one  year. 

Willoughby  has  agreed  by  his  bond  to  pay  the  bank  for 
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this  loan  $50,000,  with  six  per  cent  interest.  The  amount 
to  be  paid  at  the  end  of  a  year  according  to  the  bond  (if  the 
loan  had  been  for  one  year  only)  would  be  $53,000,  being 
$2,175  over  7  per  cent  for  one  year.  The  excess  would  be 
in  that  proportion  for  a  longer  or  shorter  period.  At  the 
expiration  of  ten  years  (the  time  which  this  bond  has  to 
ruD)  the  bank  would  receive  $21,750  usurious  interest.  This 
is  wholly  irrespective  of  the  $10,000  of  the  stock  of  the 
bank  which  the  plaintiff  in  error  was  required  to  receive  to 
make  up  the  $60,000  for  which  his  bond  was  given,  and 
which  was  immediately  hypothecated  to  the  bank  for  $9,000 
in  cash,  and  which  in  1840  the  bank  sold  for  about  $7,000, 
being  $3,000  less  than  the  amount  at  which  it  was  put  into 
the  bond. 

By  the  Courts  Bbardslbt,  J.  The  defendant,  being  about 
to  establish  a  banking  institution  under  the  law  of  1838,  was 
desirous  to  obtain  stat^e  stock  40  deposit  with  the  comp- 
troller as  security  for  circulating  notes  to  be  issued  by  his 
bank.  For  this  purpose  he  made  an  arrangement  with  the 
Mechanics'  Banking  Association,  of  which  the  plaintiff  was 
president,  and  with  Messrs.  Parker  &  Co.,  by  which  he 
agreed  to  give  to  said  association  his  bond  and  mortgage  for 
the  stock  of  the  state  of  Maine,  which  he  desired  to  procure ; 
the  association,  at  the  same  time,  contracting  to  issue  the 
like  amount  of  their  own  stock  to  Parker  &  Go.  in  exchange 
for  the  state  stock  which  the  latter  were  t^  furnish.  Parker 
&  Go.  accordingly  transfered  to  the  association  the  required 
fifty  thousand  dollars  of  stock  of  the  state  of  Maine,  and  re- 
ceived therefor  that  amount  of  the  stock  of  the  association. 
This  amount  of  Maine  stock  was  received  bv  the  defendant, 
and  the  association  also  issued  to  him  ten  thousand  dollars 
of  their  own  stock  for  which  he  subscribed,  and  for  these 
two  parcels  of  stock,  amounting  together  to  sixty  thousand 
dollars,  the  defendant  gave  the  bond  and  mortgage  now  in 
question. 

The  judge  charged  the  jury  that  if  this  was  a  real  pur- 
chase of  state  stock  by  the  defendant,  and  not  a  loan  in  dis- 
guise, the  bond  was  free  from  usury. 
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There  was  nothing  in  this  part  of  the  charge  of  which  the 
defendant  can  rightfully  complain.  He  hardly  gave  a  shadow 
of  proof  to  raise  the  presumption  that  this  was  in  any  sense 
a  loan ;  but  had  the  testimony  on  that  point  been  of  a  more 
decided  character  in  his  favor,  the  instruction  would  still 
have  been  correct  in  point  of  law.  It  submitted  to  the  jury 
the  controlling  fact,  that  is,  whether  the  transaction  was ' 
really  a  purchase  or  a  disguised  loan,  and  their  verdict  has 
disposed  of  the  question  of  usury.  There  was  nothing  to 
show  a  case  of  usury  per  se ;  it  was  apparently  a  purchase 
rather  than  a  loan,  and  the  jury  have  found  that  it  was  not 
a  loau  in  disguise.  The  objection  that  the  bond  was  usuri- 
ous must  be  held  to  be  without  any  just  foundation. 

It  is  assumed  that  the  association,  of  which  the  plaintiff 
was  president,  was  duly  formed  and  organized,  as  no  objec- 
tion on  that  ground  was  made.  Nor  is  the  validity  of  the 
act  under  which  the  organization  took  place  called  into 
question ;  the  case  will  therefore  be  disposed  of  without 
regard  to  such  objections,  if  they  could  at  the  proper  time 
have  been  interposed  with  plausibility  or  even  with  success. 

It  can  hardly  be  denied  that  an  institution  organized  under 
the  general  banking  act  may,  for  the  purpose  of  transfering 
the  same  to  the  comptroller  as  security  for  circulating  notes, 
lawfully  acquire  title  to  state  stocks  and  bonds  and  mort- 
gages. This  power  may  not  be  confered  in  express  terms, 
nor  can  that  be  necessary ;  it  is  too  plainly  implied  by  what- 
is  expressly  declared,  to  admit  of  a  serious  doubt  Associa- 
tions unde^  this  act  are  in  terms  authorized  to  transfer  such 
stock,  and  bonds  and  mortgages,  to  the  comptroller  and  re- 
ceive from  him  circulating  notes  in  return.  (Laws  of  1838, 
p.  245,  §§2  to  14.)  Some  of  these  sections  expressly  refer 
to  the  associations  as  owners  of  the  stock  and  bonds  and 
mortgages  thus  transfered,  and  they  all  plainly  imply  such 
ownership. 

Having  undoubted  power  thus  to  own  and  use  such  secu- 
rities the  ri^ht  to  acquire  them  necessarily  exists.  They 
may  be  purchased  by  the  association  with  the  capital  paid 
in  by  the  shareholders  or  other  funds  of  the  institution,  and 
I  see  no  objection  to  shareholders  making  payment  for  the 
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stock  they  receive  on  subscription  in  the  same  manner.  The 
terms  on  which  these  securities  should  be  recieived  in  pay- 
ment for  stock,  so  as  to  make  the  same  equal  to  cash,  and 
therefore  just  between  the  several  associates  and  sharehold- 
ers, is  material  and  important  amongst  themselves,  but  can 
not  affect  the  Capacity  of  the  association  thus  to  acquire  such 
'  property,  or  the  validity  of  a  title  conveyed  upon  such  con- 
sideration and  for  such  purpose.  The  power  seems  to  me  to 
be  incontestable,  and  a  title  thus  acquired  above  all  im- 
peachment. 

The  twentieth  section  of  the  act  makes  it  '^  lawful  for  any 
association  of  persons  organized  under  this  act,  by  their 
articles  of  association,  to  provide  for  an  incretise  of  their 
capital  and  of  the  number  of  the  associates  from  time  to  time  as 
they  may  think  proper."    These  articles  may  have  contained 
such  a  provision  and  thus  the  new  issue  of  stock  to  the 
Messrs.  Parker  &  Co.,  and  the  defendant,  would  have  been 
clearly  authorized.     But  it  is  objected  in  the  argument  sub- 
mitted on  behalf  of  the  defendant,  that  although  it  may  be 
lawful  to  receive  state  stock  or  bonds  and  mortgages  from 
subscribers  for  stock  in  the  association,  and  in  payment  of 
such  subscriptions,  yet,  in  this  case,  the  association  having 
gone  into  operation,  no  power  existed  to  make  a  new  issue 
of  stock  to  Parker  &  Go.  and  the  defendant.     At  all  events 
that  such  a  power  was  not  to  be  presumed  or  taken  by  in- 
tendment, and  if  the  plaintiff  relied  upon  any  thing  contained 
in  the  articles  of  association  to  uphold  the  act,  he  was  bound 
to  give  those  articles  in  evidence.    But  this  olgection  was 
not  taken  on  the  trial  nor  any  one  to  that  effect.    It  was 
there  objected  that  associations  formed  under  the  general 
banking  law  had  "  no  power  to  change  their  stock  for  the 
stock  of  any  other  company  or  state ;"  not,  as  is  now  ob- 
jected, that  this  association,  at  the  time  and  under  the  cir- 
cumstances as  they  existed,  had  no  power  to  issue  the  sixty 
thousand  dollars  of  stock  refered  to.    Had  this  objection  been 
made  it  might  have  called  for  the  production  of  the  articles 
of  association,  but  the  ground  of  objection  which  was  stated, 
so  far  from  creating  a  necessity  for  their  production,  virtually 
conceded  that  the  association  was  fully  authorized  to  issue 
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such  new  stock.  The  objectioD  was  to  the  manner  of  dis- 
posing of  its  stock ;  a  want  of  "  power  to  change  their  stock 
for  the  stock  of  any  other  company  or  state,"  and  not  a  want 
of  authority  to  issue  it.  The  objection  now  taken,  as  it 
seems  to  me,  comes  too  late  and  should  be  disregarded. 

What  then  is  this  case  ?  An  association  is  formed  under 
the  ^'  act  to  authorize  the  business  of  banking,"  the  associa- 
tion providing  by  their  articles,  as  we  must  assume,  "  for  an 
increase  of  their  capital  and  of  the  number  of  the  associates, 
from  time  to  time."  ,Under  this  authority,  after  they  had 
gone  into  operation,  the  association  issued  fifty  thousand 
dollars  of  new  stock  to  Parker  &  Co.,  who  subscribed  for 
the  same,  and  received  in  payment  therefor  the  same  amount 
of  the  stock  of  the  state  of  Maine.  This  is  the  form  which 
that  part  of  the  transaction  assumed,  but  in  substance,  the 
association,  being  desirous  to  obtain  the  defendant's  bond 
and  mortgage  to  deposit  with  the  comptroller,  issued  sixty 
thousand  dollars  of  new  stock  of  which  the  defendant  re- 
ceived as  a  subscriber  ten  thousand  dollars,  and  Parker  & 
Go.  subscribed  for  and  received  the  remaining  fifty  thousand 
dollars,  the  same  being  delivered  to  them  by  the  direction 
and  for  the  benefit  of  the  defendant.  This  is  the  advance 
which  the  association  made,  in  return  for  which  they  re- 
ceived the  defendant's  bond  and  mortgage  for  sixty  thou- 
sand dollars,  and  he  received  the  fifty  thousand  dollars  of 
stock  of  the  state  of  Maine,  which  the  Messrs.  Parker  &  Go. 
advanced.  I  see  nothing  illegal  in  this  transaction,  nothing 
against  the  terms  or  the  policy  of  the  general  banking  act. 
The  charge,  in  my  opinion,  was  correct,  and  the  judghient 

should  be  affirmed. 

^  Judgment  affirmed* 


Flobentinb  v8.  Wilson. 


A  deed  ezeonted  in  oontemplation  of,  and  as  an  inducement  to  a  fatore  sepai»- 
tion  between  husband  and  wife,  is  Toid. 

Error  to  New  York  common  pleas,  where  the  action  was 
covenant  by  the  trustee  against  the  defendant  on  articles  of 
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separatioa  between  the  latter  and  his  wife,  to  recover  a 
weekly  allowance  for  her  support  and  maintenance. 

The  articles  recited,  that,  whereas  divers  unhappy  dif- 
ferences and  disputes  have  lately  arisen  between  the  said 
John  Wilson  and  Ellenor,  his  wife,  and  they  have  mutually 
agreed  to  live  separate,  and  apart  from  each  other,  during 
their  natural  lives ;  and  that  previous  to  such  separation  he, 
the  said  John  having  consented  theret^  both  proposed  and 
agreed  that  he,  the  said  John,  would  allow  and  pay  the  said 
Ellenor  for  her  support  and  maintenance,  and  also  during  a 
certain  term,  thereafter,  for  the  support  of  herself  and 
child,  a  certain  sum  of  money  payable  weekly,  now,  there- 
fore, this  indenture  Witnesseth,  &c.  Then  followed  a  cove- 
nant on  the  part  of  the  husband  that  he  would  permit  and 
suffer  his  said  wife  to  live  separate  and  apart  from  him,  and 
to  reside  in  such  place  or  places,  or  in  such  families,  and 
with  such  friends,  as  she  might  think  fit ;  and  that  he  would 
pay  to  the  trustee  for  the  support  and  maintenance  of  her 
and  her  child  a  weekly  allowance  of  six  dollars,  and  after 
the  expiration  of  the  year  four  dollars  a  week,  for  the  sup- 
port and  maintenance  of  his  said  wife,  besides  providing, 
for  the  support  and*  education  of  his  said  child,  which  the 
said  trustee  covenanted  should  be  in  satisfaction  of  all 
money,  necessaries,  and  of  all  personal  charges  and  ex- 
penses whatever  to  him,  the  said  husband,  for  the  support 
and  maintenance  of  his  said  wife. 

The  defendant  pleaded  in  bar  of  the  action  a  divorce 
subsequently  granted  by  the  legislature  of  New  Jersey  a 
vinculo  matrimonii,  to  which  the  plaintiff  demurred,  and 
defendant  joined. 

The  court  below  held  the  plea  bad,  but  gave  judgment 
against  the  plaintiff  on  the  ground,  that  the  articles  of 
separation  were  made  in  contemplation  of  a  future  separa- 
tion and,  therefore,  void. 

By  the  Court,  Nelson,  Ch.  J.     I  concur  with  the  court 
below,  that  the  recitals  in  this  indenture  clearly  show  that 
it  was  made  and  executed  in  contemplation  of,  and  as  an    ' 
inducement  to  a  future  separation  between  the  defendant 
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and  EUenor,  his  wife,  and  ought  not  to  be  upheld.  It  recites, 
that  the  parties  had,  mutually,  agreed  with  each  other  to 
live  separate  and  apart  during  their  natural  lives ;  and  that 
the  husband  had  proposed  and  agreed  that  he  would  pay 
for  her  support  and  maintenance  a  certain  weekly  allowance, 
in  pursuance  of  which  arrangement  the  articles  of  separa- 
tion were  entered  into. 

Whatever  may  be  our  opinion  in  a  case  where  a  separation 
had  actually  taken  place  for  good  and  sufficient  cause,  as  re- 
cognized by  the  law  of  the  land,  ia  consequence  of  which, 
and  as  arising  out  of,  and  founded  upon  such  a  state  and 
condition  of  the  marital  relations,  articles  of  separation 
have  been  entered  into  by  the  husband  for  her  maintenance 
on  being  relieved  from  all  liability  for  her  debts.  We  feel 
bouiid  to  say,  that  no  such  agreement  can  receive  our  sanc- 
tion, which  has  for  its  immediate  object  such  separation ;  an 
agreement  made,  and  entered  into  in  contemplation  of,  and 
with  the  express  view  of  bringing  it  about. 

To  give  validity  to  such  post  nuptial  contracts,  would  be 
but  holding  out  to  the  parties  temptations  to  the  voluntary' 
repudiation  of  conjugal  rights,  and  abaivlonment  of  marital 
duties — to  encourage,  in  efifect,  a  dissolution  of  ijf^e  marriage 
contract. 

Judgment  affirmed* 


Wilmerding  vs.  Hart  and  Habt. 

In  the  spring  of  1841  defendants  agreed  to  accept  the  drafts  of  W.  &  H.  to 
the  amount  of  $4,000,  to  be  refunded  by  consignments  of  flour  during  tlie 
season.  Large  consignments  were  made  and  generally  drawn  against ;  any 
not  drawn  against  were  credited  towards  the  $4,000.  In  November  of  that 
year,  W.  &  H.,  being  indebted  to  plaintiff,  gave  him  a  biU  of  lading  of  flour 
consigned  to  defendants,  accompanied  with  a  draft  on  them  against  such 
consignment'.  Defendants  received  this  consignment  in  December  and,  It 
being  unaccompanied  with  any  draft,  credited  it  towards  the  14,000.  In 
January  following^  plaintiff  presented  bill  of  lading  and  draft,  which  was 
refused  acceptance.  HeM,  that  defendants  had  no  lien  on  this  consignment 
beyond  advances  for  freight  and  charges ;  that  the  acceptances  for  the  14,000 
were  made  upon  the  personal  credit  of  W.  &  H. ;  that  their  giving  phds- 
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tiff  the  bill  of  lading  and  draft  passed  title  to  him  to  the  flour  so  drawn 
against ;  and  that  defendants  are  liable  to  him  for  the  net  proceeds  of  this 
floor,  to  the  amount  of  the  draft  and  interest. 

Assumpsit  upon  the  comlnon  counts.  Williamp  &  Hitch- 
cock were  millers  in  the  city  of  Rochster,  and  the  defend- 
ants commission  merchants  in  the  city  of  New  York,  and 
in  the  spring  of  1841,  the  latter  agreed  with  the  former 
to  accept  drafts  to  the  amount  of  some  $4000,  without 
being  covered  with  bills  of  lading,  for  the  purpose  of  put- 
ting them  in  funds  to  make  purchases  of  wheat  to  supply 
their  mill,  and  these  to  be  refunded  by  sending  flour  in 
the  course  of  the  season,  without  being  accompanied  with 
drafts. 

The  said  Williams  &  Hitchcock  had,  in  the  course  of  the 
season,  manufactured  and  consigned  to  the  defendants  flour 
to  the  amount  exceeding*  $40,000,  but  generally  covered  it 
with  drafts  upon  the  consignees,  which  were  accepted  and 
paid.  Occasionally,  a  lot  was  forwarded,  without  drafts, 
which  was  credited  on  general  account,  and  intended  to  be 
applied  to  the  $4,000  advance. 

The  plaintiff  in  this  suit  was  engaged  in  the  purchase  of 
wheat  for  Williams  &  Hitchcock  during  the  season  of  1841, 
and  in  October  found  himself  in  advance  to  them  of  about 
$2,000  of  his  own  funds,  and  for  the  purpose  of  refunding 
him  the  amount,  they  agreed  to  give  him  a  draft  upon  the 
defendants  for  $2,000,  and  accompany  it  with  a  bill  of  lad- 
ing of  flour  shipped,  so  as  to  insure  its  acceptance  and  pay- 
ment. The  draft  was.  given,  accordingly,  on  the  Ist  Novem- 
ber ;  at  this  time,  there  was  no  flour  ready  to  be  forwarded, 
but  wheat  on  hand  suflScient,  when  manufactured,  for  the 
purpose.  They  agreed,  as  soon  as  the  flour  was  manufactur- 
ed and  shipped  to  forward  to  the  plaintiflF  the  bill  of  lading 
that  he  might  attach  it  to  the  draft,  and  which  was  sent  to 
him,  accordingly  about  the  19th  of  the  month  for  370  bis-, 
and  the  draft  and  bill  of  lading  attached  transmitted  for  ac- 
ceptance and  payment.  It  was  presented  about  the  7th 
January  following,  and  protested  for  non-acceptance.  The 
flour  had  been  received  by  the  consignees  (the  defendants) 
about  the  first  of  December,  and  not  being  accompanied  with 
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any  draft,  was  supposed  intended  to  be  applied  towards  t)ie 
advance  of  the  $4,000 ;  it  was  soon  sold  and  credited  on 
general  account. 

The  plaintiff  afterwards  demanded  the  flour  which  was 
refused  as  it  had  been  sold.  He  also  made  demand  of  the 
net  proceeds  of  the  sales  which  was  refused,  the  defendants 
claiming  a  right  to  apply  them  to  their  own  account  against 
Williams  &  Hitchcock. 

The  judge  directed  a  verdict  for  the  plaintiff  for  (2,070. 
82,  value  of  flour  agreed  on,  with  interest,  subject  to  the 
opinion  of  the  court. 

By  the  Courty  Nelson,  CL  J.  I  .am  of  opinion  the  plain- 
tiff is  entitled  to  the  judgment.  ^ 

The  defendants  had  no  lien  upon  the  flour  beyond  the  ad- 
vances for  freight  and  charges.  The  acceptances  for  the 
$4,000  were  given  upon  the  personal  credit  of  Williams  & 
Hitchcock ;  as  there  is  nothing  in  the  case  providing  for 
any  specific  security  upon  consignments  thereafter  to  be 
made.  The  most  that  appears,  is  that  payment  was  to  bo 
made  by  shipments  of  flour,  in  the  course  of  the  season. 

The  agreements  between  Williams  &  Hitchcock,  and  the 
plaintiff,  in  October,  consummated  by  giving  the  draft  and 
annexing  thereto  the  bill  of  lading  of  the  shipment  in 
question,  operated  to  pass  the  title  to  the  latter ;  and  as  the 
defendants  have  failed  to  establish  their  lien,  or  any  other 
paramount  title  to,  or  interest  in  the  property,  they  must 
account  to  the  owner  for  the  net  proceeds,  or  at  least,  to 
the  amount  of  the  draft,  and  interest,  for  the  payment  of 
which  the  flour  was  assigned  as  collateral  security. 


Judgment  for  the  plaintiff. 


308  CASES  IN  THlE  SUPREME  COURT. 

Brown  and  others  v.  Galley  and  others. 


Bbown  and  others  t;^.  Gallbt  and  others. 

Bjeotment  lies  by  the  owner  in  fee  against  one  who  has  ezclnsfyelj  appropri- 
ated a  part  of  a  pablio  street  or  highway  to  his  own  private  nse. 

In  snch  a  suit,  eyidenoe  of  a  parol  license  from  the  owner  to  occupy  the  pre- 
mises is  inadmissible,  snch  agreement  being  within  the  statute  of  frauds. 

B.,  one  of  several  tenants  in  common,  gave  a  written  license,  so  fur  as  his  then 
existing  interest  went,  for  the  erection  of  a  public  market  house  on  the  pre- 
iiiis>€8  held  in  common,  the  other  tenants  in  common  dissenting.  M., 
another  of  the  tenants  in  common,  subsequently  conveyed  to  B.,  together 
with  other  premises,  those  on  which  the  market  house  was  erected,  "  sub- 
ject to  all  the  legal  rights  of  the  public  in,  to  and  over  the  same."  Held, 
in  ejectment  by  B.  and  others,  that  he  was  not  estopped  by  the  license 
which  he^had  previously  granted,  from  setting  up  his  after  acquired  title 
under  the  conveyance  from  M. 

ft  itemi^  had  the  instrument  from  B.  purported  to  give  a  complete  title,  in- 
stead of  being  a  mere  license  without  any  covenant  express  or  implied,  thai 
it  would  have  been  otherwise. 

Ejectment  for  part  of  a  street  m  the  city  of  Rochester. 
It  was  admitted  that  the  ipremises  were  originally  part  of 
town  lot,  No.  48,  in  township  No.  1,  in  what  was  called  the 
"twenty  thousand  acre  tract,*'  and  that  in  1813  Thomas 
Mumford  was  owner  of  one  undivided  half  of  said  lot,  and 
that  Mathew  Brown,  Jr.,  and  David  Brown,  two  of  the 
plaintiffs  in  this  suit,  and  one  Francis  Brown,  now  deceased, 
were  owners  in  common  of  the  other.  That  partition  was 
made  in  that  year  between  the  said  Mumford  and  the  said 
Browns,  and  mutual  deeds  exchanged ;  that  the  lot  was  sub- 
divided, allotted  and  numbered  on  a  map  of  the  same,  to 
which  reference  was  had  in  said  partition  deeds  for  the 
number  and  description  of  the  several  lots  as  conveyed. 
That  partition  was  not  made  of  the  premises  in  question, 
but  the  same  was  dedicated  by  said  map  as  a  public  street 
marked  thereon  as  "Court  street,"  now  called  "Brown 
street." 

That  in  the  year  1821,  Thomas  Mumford  coveyed  by  deed 
all  his  interest  in  the  premises  claimed  to  William  W.  Mum- 
ford, another  of  the  plaintiffs.  That  in  the  year  1824,  Fran- 
cis Brown  died,  having  devised  all  his  interest  to  his  sons 
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Francis  and  Daniel,  plaintiffs  in  the  snit,  and  to  his  wife 
Jane^  who  shortly  after  conveyed  her  interest  to  H,  P.  Pen- 
field,  another  plaintiff  in  the  suit. 

That  the  premises  were  used  as  snch  street  or  highway, 
from  the  time  of  said  partition  until  the  year  1828,  when  a 
building  was  erected  thereon  by  the  trustees  of  the  village 
of  Rochester  for  a  public  market. 

The  defendants  were  in  occupation  of  part  of  said  build- 
ing at  the  commencement  of  this  suit«  under  a  lease  from 
the  Mayor  of  the  city  of  Rochester. 

The  plaintiffs  rested,  and  defendants  moved  for  a  noasuit 
on  the  ground  that  the  action  would  not  lie  to  recover  pos- 
session of  premises  dedicated  as  a  public  street  or  highway, 
and  occupied  as  such.     The  motion  was  overruled. 

The  counsel  for  defendants  then  proposed  to  prove  a  parol 
license  from  the  plaintiffs,  previous  to  the  erection  of  said 
building,  to  erect  the  same  upon  said  street  instead  of  upon 
the  adjoining  lots,  which  had  been  dedicated  by  said  parti- 
tion map  to  the  public  for  markets,  and  to  use  said  market 
lots  or  part  of  same,  for  highways  or  streets,  which  was 
overruled  on  the  ground  that  parol  evidence  was  inadmissi- 
ble to  defeat  the  plaintiffs'  title. 

It  was  then  proved  that  in  the  year  1828,  Mathew  and 
David  Brown  (plaintiffs)  gave  a  written  consent  to  the  trus- 
tees to  erect  the  market  building  on  its  present  site,  and 
that  William  W.  Mumford  refused  to  execute  the  same. 

The  defendants  further  gave  in  evidence  a  quit  claim  deed 
from  William  W.  Mumford  to  Mathew  firown,  dated  May 
6th,  1840,  conveying  with  other  lands  the  premises  in  ques- 
tion, subject  to  all  the  legal  rights  of  the  public  in,  to  and  aver 
the  same. 

The  counsel  for  the  defendants  insisted  that  this  deed 
would  enure  to  the  benefit  of  the  trustees,  and  prevent  Ma- 
thew Brown  from  recovering  a  moiety  of  the  premises  under 
the  circumstances  of  his  previous  assent  to  the  erection  of 
the  market.    Which  view  was  denied  by  the  judge. 

The  judge  charged  that  Mathew  Brown  was  entitled  to 
recover,  under  the  deed  from  Mumford  to  him,  one  moiety 
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of  the  premises,  and  the  plaintiffs  Penfield,  Francis  and 
Daniel,  three-eighteenths  of  the  same ;  that  as  to  the  residue, 
the  jury  should  find  for  the  defendants.  Defendants  move 
for  a  new  trial  on  a  bill  of  exceptions* 

By  the  Courty  Nelson,  Ch.  J.  1.  The  case  of  GoadtUle 
ex  dem.  Chester  v.  Mker  and  Elmer  (1  Burr.,  133),  and  of 
Jackson  y.  Uaiheway  (15  Johns.,  447),  are  direct  authorities 
in  favor  of  the  owner  of  the  fee  to  sustain  ejectment  against 
one  who  has  exclusively  appropriated  a  part  of  a  public 
street  or  highway  to  his  own  private  use. 

The  former  case  was  twice  argued  in  the  king's  bench. 
Though  no  doubt  seems  to  have  been  entertained  by  the 
judges  in  respect  to  this  particular  point ;  the  fact,  however, 
proves  that  it  was  decided  after  having  been  fully  discussed 
and  considered.  I  do  not  find  that  the  point  has  ever  been 
doubted  in  England  since  that  case ;  but  it  is  sufficient  for 
us  that  it  has  been  expressly  affirmed  in  this  court  in  the 
case  to  which  I  have  refered.  (See  also  2  Johns.,  363 ;  6 
Mass.,  456 ;  1  Conn.,  103, 132,  per  Swift,  J. ;  Selw.  N.  P.  518  j 
Saund.  PL  and  Ev.,  447.) 

2.  The  learned  judge  was  right  in  excluding  the  parol 
evidence  offered  of  the  license  of  the  owners  of  the  fee  for 
the  erection  of  the  market,  and  occupation  of  the  premises 
for  the  use  of  the  same ;  such  agreement  being  void  within 
the  statute  of  frauds.  It  contemplated  a  permanent  use  and 
occupation  of  the  land,  which  in  Mumford  v.  Whitney  (15 
Wend.,  380)  was,  after  a  very  full  and  learned  examination 
of  the  question  by  Gh.  J.  Savage,  held  to  be  an  interest  ia 
the  land  itself,  coming  clearly  within  the  statute. 

The  question  there  was,  whether  a  license  to  abut  and 
place  the  dam  of  the  defendant  thrown  across  the  Genesee 
river  upon  land  of  the  plaintiff  was  valid  and  binding,  with- 
out being  reduced  to  writing ;  a  question  which,  in  principle, 
can  not  be  distinguished  from  the  one  before  us. 

It  is  supposed  that  the  deed  from  Mumford  to  M.  Brown, 
dated  May  6,  1840,  conveying  the  premises  in  question,  auh^ 
ject  to  all  the  legal  rights  of  the  public  tn,  to  and  over  the 
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same,  would  enure  to  the  benefit  of  the  city  by  operation  of 
his  (Brown's)  previous  written  consent  to  the  corporate  au- 
thorities to  erect  thd  market  house  in  question. 

If  that  instrument  from  Brown  to  the  trustees  had  pur- 
ported to  vest  in  them  a  complete  and  perfect  interest  in 
the  premises,  so  far  as  was  necessary  for  the  purpose  of 
erecting  and  maintaining  the  market  house  upon  the  same, 
he  might,  perhaps,  have  been  estopped  from  setting  up,  in 
derogation  of  such  privilege,  an  after  acquired  title.  ( 1  Johns. 
Cas.,  90 ;  12  Johns.,  201.) 

But  the  difficulty  here  is,  at  the  time  of  the  license  Mathew 
owned  only  one-sixth  of  the  premises,  and  the  instrument 
purported  a  consent  for  himself  and  to  the  extent  of  his  in- 
terest; nothing  more.  It  does  not  profess  or  assume  to 
grant  a  complete  and  absolute  right  to  the  easement  claimed, 
nor  is  it  pretended  that  there  was  any  covenant,  express  or 
implied,  that  he  had  the  right,  or  full  power  to  make  such  a 
grant ;  it  was  simply  a  license,  so  far  as  his  then  existing 
interest  was  concerned,  to  use  and  occupy  the  premises  for 
the  purposes  declared. 

His  assertion  of  the  title,  therefore,  subsequently  acquired 
from  Mumford,  )vho  refused  to  give  consent  to  the  trustees 
together  with  the  other  owners,  at  the  time,  is  not  inconsist- 
ent with  the  previous  grant  of  easement.  He  takes  the 
place  of  Mumford  unembarrassed,  possessed  of  all  his  rights 
and  entitled  to  all  his  remedies. 

New  trial  denied. 
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Sabah  W.  Coonley  vs,  Daniel  Coonlet. 

A  mortgage  by  a  third  person,  received  upon  a  pre-existing  debt,  is  no  extinr 
gnishment  thereof,  unless  expressly  agreed  to  be  accepted  in  Ml  discharge 
and  satisfaction,  (a) 

Merely  saying  to  the  mortgagor,  that  "  the  prinolpol  is  not  wanted,"  ia  not 
giving  time,  and  does  not  estop  the  plaintiff  from  denying  that  the  mortgage 
was  taken  in  satisfaction. 

Merely  omitting  to  call  for  or  enforce  payment  when  the  mortgagor  was  able  to 
pay,  does  not  render  the  mortgage  a  satlslaotion  of  the  pre-existing  debt. 

Checks  received  on  a  precedent  debt  as  momy^  must  be  presented  in  a  reason- 
able time,  or  the  person  by  whom  taken  thereby  makes  them  his  own. 

Ptr  Bbabdslbt,  J. 

Bo  when  a  note  or  bill,  payable  at  a  fatare  time,  is  endorsed  over  by  the 
debtor  upon  a  precedent  debt,  he  mnst  be  duly  charged  as  indorser,  or  all 
liability  on  his  part,  not  only  on  the  note  or  bill  itself,  but  also  on  the  ori« 
ginal  debt  on  which  the  note  or  bill  wtm  received,  is  gone.  Per  Bbabdslbt,  J. 

Action  op  debt  on  a  decree  of  the  surrogate's  court  for 
Albany  county,  tried  in  April,  1842,  at  the  Albany  circuit 
before  Gushman,  C.  Judge.  On  trial  the  decree  was  giyen 
in  evidence,  by  which  it  appeared  that  Daniel  Coonley  (the 
defendant)  and  Ambrose  Wiltsie  were  the  administrators  of 


(a)  A  bill  of  exchange  or  promissory  note  of  a  ihird  person,  {^ven  by  the 
debtor  to  the  creditor,  is  not  payment  of  a  previous  debt,  unless  expressly  so 
agreed.     Tobey  v.  Barker^  5  Johns.,  68 ;  Sdiermerhom  v.  Lointg^  7  id.,  311, 
and  cases  there  collected ;  Johnson  v.  Weed,  9  id.,  310 ;  Murray  v.  Govermeur, 
2  Johns.  Cas.,  438;  Herring  v.  Sangtr,  Sid.,  71;   Vdnelerfy.  Therauon,  3 
Pick.,  12 ;  WfUkint  v.  HUl,  8  id.,  622,  3 ;  Thatcher  v.  JHntmort,  5  Mass.,  299 ; 
Maneely  v.  McGety  6  id.,  143  ;  Greenwood  v.  Curtitf  6  id.,  358  ;  Goodenaw  v. 
Tyler ^  7  id.,  36  ;  Johnton  v.  Johneon,  11  id.,  359  ;  Etnenon  v.  Providence  Hat 
Man,  Co.,  12  id.,  237 ;  Hayt  v.  Stone  and  others,  7  Hill,  128 ;   Van  Eppe  v. 
JhUaye,  6  Barb.,  244;   VaU  v.  Foster,  4  Comst.,  312.    Nor  is  a  non-negotiable 
order  for  the  payment  of  money,  which  has  not  been  paid  or  accepted  by  the 
drawee,  payment  of  a  precedent  debt.    Hoar  v.  Clute,  15  Johns.,  224.    Nor  a 
check  afterw&rds  dishonored,  unless  expressly  taken  as  payment.    The  People 
Y.HovoeU,  4  Johns.,  296;  Olcott  y.  Rathbone,  5  Wend.,  490.    In    Vanetemr 
burgh  V.  Hoffman,  15  Barb.,  28,  it  is  said  that  in  this  state  a  negotiable  pro- 
missory note  is  not  prima  facie  payment  of  a  pre-existing  debt.    "  As  has 
been  already  remarked,  when  and  under  what  drcumstances  the  taking  of  a 
note  or  check  of  a  third  person  shall,  in  law,  be  deemed  a  payment  of  a  pie- 
existing  or  cotemporaneous  debt,  has  been  a  most  fraitful  subject  of  legal  dis- 
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the  estate  of  George  Goonlej,  deceased,  who  was  husband 
of  the  plaintiff,  and  that  the  sum  of  $2,942.97,  was  decreed 
to  her.  It  further  appeared  that  all  advances  made  to  the 
plaintiff  prior  to  the  date  of  the  decree  (February  11th, 
1839,)  by  defendant  and  Wiltsie,  were  to  be  considered  as  so 
much  advanced  in  part  fulfillment  of  this  decree,  and  that 

oaaaion.  The  case  of  Whitbeck  ▼.  Vam  Neuy  11  Johns.,  409,  may  be  oonsid- 
ered  a  leading  one  on  this  point  There  it  was  ezpresslj  ruled,  that  if  the 
Tender  of -goods  receiye  from  the  porchaser  the  note  of  a  third  i>erson,  (suoh 
note  not  h^ng  forged,  and  there  being  no  frand  or  misrepresentation  on  the 
I>art  of  the  parchaser,)  such  note  will  be  deemed  to  have  been  accepted  by 
the  vendor,  in  payment  and  satisfaction,  nnless  the  contrary  be  expressly 
proved.  In  this  case,  Spencer,  J.,  questions  the  soundness  of  the  reasoning 
of  the  judge  i^o  delivered  the  opinion  of  the  court  in  Johfwm  v.  Ward,  9 
Johns.,  309,  a  case  here  relied  upon  by  the  plaintiib.  He  says,  that  although 
he  assented  to  that  decision,  and  yet  believed  it  to  be  correct,  the  reasoning 
of  the  Judge  who  gave  the  opinion  went  further  than  he  intended,  and  further 
than  the  court  meant  to  go.  Thus,  it  is  laid  down,  that  there  must  be  a  clear 
and  special  agreement  that  the  vendor  shall  take  the  pai>er  absolutely  as  pay- 
ment, or  it  will  be  no  payment,  if  it  afterwards  turns  out  to  be  of  no  value." 
Per  curiam,  in  White  v.  Howard,  I  Sandf.,  86,  V.  When  the  sale  and  delivery 
of  goods,  and  the  acceptance  by  the  seller  of  the  promissory  note  of  a  third 
person  as  payment  in  full,  are  simultaneous  acts,  the  presumption  of  law  is 
that  the  payment  was  meant  to  be  absolute  and  final.  And  the  general  rule, 
that  that  the  acceptance  by  the  creditor  of  a  bill  or  note  of  a  third  person 
does  not  operate,  unless  by  express  agreement  of  the  parties,  as  a  satisfaction 
of  a  precedent  debt,  has  no  application  to  such  a  case.  Nodr,  Murray,  1  Duer, 
385.  When  the  sale  and  delivery  of  the  goods  are  simultaneous,  the  legal  in- 
femnce  is,  that  the  acceptance  of  the  note,  as  a  final  payment,  was  a  part  of  the 
agreement  and  a  condition  of  the  purchase.  And  if  a  receipt  then  given  by  the 
seller  for  the  note,  expressing  it  to  have  been  received  as  a  payment  in  full,  can 
be  contradicted  at  all,  it  can  only  be  so  by  proof  of  an  express  agreement  thit  it 
should  be  held  only  as  a  collateral  security.  Id.  In  Massachusetts  if  a  debtor  give 
his  negotiable  promissory  note  to  a  creditor  for  a  debt  due  on  simple  contract,  a 
presumption  is  raised  that  it  is  in  payment.  Butt$  v.  Dtan,  2  Mete.,  76  *  lUlty 
V.  Jewttt,  ib.,  168,  173;  Manetly  v.  MeOee,  6  Mass.,  143;  Baker  y.  Briggt,B 
Piclc.,  122;  Watkint  v.  HiU,  ib.,  522:  Bttd  v.  Upton,  10  Pick.,  522;  Jonet 
V.  Kennedy,  11  id.,  125 ;  Wood  v.  Bodwell,  12  id.  268.  But  this  presumption 
may  be  rebuted.  Thus,  it  has  been  held  in  the  state  of  New  York  that  giving 
the  debtor's  promissory  note  for  a  book  debt  only  suspends  the  right  of  action 
during  the  time  allowed  for  payment  of  the  note ;  that  a  receipt  in  full  of  all 
demands  for  such  book  debt  does  not  preclude  the  plaintiff  from  showing  the 
circumstances  under  which.it  was  given ;  and  that  the  note  not  having  been 
paid,  tne  plaintiff  is  entitled  to  recover  the  amount  of  his  book  debt,  with  in- 
terest fh>m  the  time  the  note  was  payable.  Putnam  v.  LtwU,  8  Johns.,  389 ; 
see  also  Cummingt  v.  HackUy^  ib. ,  202,  where  the  giving  of  a  bond  in  discharge 
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on  payment  of  the  portion  of  the  plaintiflF  the  defendant  was 
to  take  a  full  and  general  release  of  the  said  plaintiff.  Evi- 
dence was  given  by  the  defendant,  reducing  the  amount  of 
plaintiff's  claim.  A  receipt  was  given  in  evidence,  signed 
by  the  plaintiff,  which  was  as  follows;    "Received  from 


of  the  liability  of  defendants,  as  endorsers  on  notes  drawn  by  plaintiff,  was 
held  no  discharge  in  an  action  of  assumpsit  for  money  paid  for  defendants. 
So,  the  giving  a  receipt  for  a  note,  as  cash,  may  be  explained.  Tobey  v.  Barbtr^ 
5  Johns.,  68.  *'  Receipts  are  never  so  conclusiye  but  that  they  may  be  ex- 
plained," per  Kent,  J.,  in  Murray  ▼.  Chuvenuur^  2  Johns.  Gas.,  441.  And 
parol  proof  of  a  mistake  in  the  receipt  may  be  given.  Enngn  v.  Walker  ^  lid, 
146.  In  CoU  V.  Saekettf  I  HiU,  516,  it  is  expressly  decided  that  the  promis- 
sory note  of  a  debtor,  or  of  one  of  two  joint  debtors,  given  on  a  precedt'nt 
simple  contract  debt,  will  not  operate  as  payment,  though  expressly  taken  in 
full  satisfaction  and  discharge ;  and  see  the  same  principle  affirmed  in  El.vood 
V.  JDtifendorft  6  Barb.,  398.  But  where  after  dissolution  of  partn  rship,  out) 
partner  gave  his  own  note  for  part,  and  the  notes  of  third  parties  for  the 
balance  of  a  partnership  debt,  kdd,  a  discharge  of  the  other  partners,  suoh 
notes  having  been  taken  in  payment.  Way  tell  v.  Xwer,  3  Den.,  410. 

Generally,  the  negotiable  note  of  a  third  person,  if  taken  expressly  as  pay- 
ment, discharges  the  original  debt.   Cole  v.  Sackett  /  Grave*  v.  jPrtentf,  5  Sandf., 
568  {  though  the  note  be  for  a  less  amount  than  the  original  debt ;  Conkling 
y.  Kingf  10  Barb.,  372 ;  and  though  the  original  debt  be  a  Judgment ;  New 
York  State  Bank  v.  Fletcher,  5  Wend.,  85,    ''  I  take  the  law  to  be  that  it  is 
payment  if  expressly  received  as  such,  whatever  be  the  grade  of  the  pre- 
existing debt."  Id.,  per  Marcy,  J.,  delivering  judgment.    And  when  the 
debtor  offered  to  deliver  the  creditor  the  note  of  a  third  party  in  payment  for 
goods  or  to  pay  him  the  money  at  an  early  day,  and  the  creditor  thereupon 
took  the  note  and  credited  it  to  the  debtor,  held,  a  payment  and  that  the 
debtor  was  discharged.    St.  John  v.  Purdy^  1  Sandf.,  9.    So,  where  on  the 
purchase  of  goods  by  defendant  from  plaintiff,  the  latter  took  a  third  party's 
t      .    y         check,  for  the  amount,  and  wrote  the  defendant  that  the  account  was  paid,  and 
*v  "'  iifterwards  sued  him  for  the  price  of  the  goods,  the  check  being  dishonored ; 

^  held,  that  under  the  drcumstanoes,  the  check  was  payment  and  the  defendant 

'./t^V    .    '       no^  liable.   White  v.  Howard,  1  Sandf.,  81.    Whether  a  note  be  taken  abso- 
i"    '     '  luWy  in  payment,  or  not,  is  a  question  of  fact  for  the  jury.  Johneon  v.  Weed,  9 

I    ^  Johns.,  310 ;  Willard  v.  Germet,  1  Sandf.,  50.    And  where  it  was  a  material ' 

\\  -S.' '  .'    -'  quiestfon  on  the  trial  whether  the  plaintiffs  became  the  holders  of  the  note  sued 
^ ..'  on  under  such  circumstances  as  to  preclude  the  defence  of  the  defendant,  an 

'.  Moommodation  endorser ;  and  it  was  proved  that  the  plaintifb  obtained  it 
from  the  maker  on  an  application  for  a  security  for  a  precedent  debt  of  a 
larger  amount  which  the  maker  owed  them,  and  no  agreement  that  it  should 
operate  as  payment  was  shown,  and  the  judge  charged  that  it  was  a  question 
for  the  jury  whether  it  was  received  in  payment  and  satisfaction  or  not ;  held, 
erroneous,  there  being  no  evidence  to  support  a  finding  that  it  was  received 
in  payment.  Small  v.  Smith,  1  Den.,  583, 
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David  Coonley  and  Ambrose  Wiltsie,  administrators  of  the 
estate  of  George  Coonley,  deceased,  a  mortgage  against 
Stephen  T.  Thorn  for  nine  hundred  dollars,  dated  the  third 
day  of  January,  1837,  with  three  years  interest  paid  on  the 
bond,  and  in  cash  one  hundred  and  sixty-seven  dollars, 
twenty-six  cents,  this  twenty-fourth  day  of  March,  one  thou- 
sand eight  hundred  and  forty."  Another  receipt  was  pro- 
duced, dated  February  26th,  1839,  for  $80,  received  of  John 
Houghtaling  for  one  year's  rent  of  the  farm  of  George 
Coonley,  deceased,  and  signed  by  plaintiff.  Both  receipts 
were  objected  to  by  plaintiff's  counsel  as  not  proving  any 
payment  to  the  plaintiff  by  the  defendant,  but  were  admitted 
by  the  judge  subject  to  exception.  Thorn,  the  mortgagor, 
testified  that  he  had  paid  $63  interest  to  plaintiff,  for  the 
year  ending  January  3d,  1841,  when  she  told  him  that  "  the 
principal  was  not  then  wanted."  At  that  time  he  could 
liave  paid  the  mortgage  had  plaintifi*  required  it.  Much 
evidence  was  received  concerning  the  conversation  of 
plaintiff  and  the  defendant  at  the  time  of  and  in  relation  to 
the  taking  of  said  mortgage,  but  it  is  here  omitted,  its  char- 
acter appearing  from  the  opinion. 

At  the  close  of  the  evidence  the  judge  charged  the  law  to 
be,  that  when  a  demand  against  a  third  person  is  received 
for  a  pre-existing  debt,  it  is  not  in  satisfaction  of  such  debt 
unless  it  is  agreed!"  to  take  it  in  satisfaction  and  thereby  dis- 
charge the  original  debtor.  If  then  the  Thorn  mortgage 
was  received  by  Mrs.  Coonley  in  extinguishment  of  so 
of  her  demand  against  defendant,  there  must  be  sh 
order  to  avoid  the  effect  of  her  so  receiving  the  m 
to  have  been  actual  fraud  in  Coonley,  the  defendant, 
representation  of  the  facts  which  at  the  time  he  kne 
untrue ;  if  he  was  deceived  himself  in  the  statem 
made  to  the  plaintiff,  it  would  not  vitiate  her  agr 
with  him  to  take  it  for  her  debt.  Another  point 
consideration  of  the  jury  was  whether  the  plaintiff  had  not 
affirmed  the  contract,  and  assumed  the  mortgage  as  her  own, 
by  extending  the  time  for  the  payment  to  Thorn ;  if  she  did, 
she  is  estopped  from  denying  that  she  took  the  mortgage 
absolutely,  and  can  not  now  return  it  to  the  defendant  and 
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charge  him  with  the  amount  of  it.  J£  she  extended  the 
time  for  payment,  the  loss  must  fall  upon  herself.  To  this 
the  plaintiff's  counsel  excepted  and  requested  the  judge  to 
charge,  that  the  receipt  of  Thorn's  mortgage  by  Mrs.  Goon- 
ley  was  no  extinguishment  of  the  debt  due  on  the  decree ; 
that  the  taking  of  another  security  of  equal  solemnity  is  not 
an  extinguishment ;  that  the  taking  of  a  mortgage  of  a  third 
person,  although  it  had  been  expressed  to  have  been  Ln  full, 
would  not  have  been  an  extinguishment;  that  the  receipt 
given  in  evidence  by  its  tenor  and  legal  effect  purported 
that  the  plaintiff  only  received  the  mortgage,  to  be  applied 
if  paid ;  that  it  was  the  duty  of  the  defendant,  if  he  wanted 
the  mortgage  collected,  to  have  required  her  by  notice  to  do 
so,  as  she  had  no  assignment  of  the  mortgage  from  the  de* 
fendant  or  his  co-administrator ;  that  to  charge  the  plaintiff 
with  the  amount  of  the  Thorn  mortgage,  the  law  required 
the  defendant  to  prove  conclusively  an  express  agreement  by 
plaintiff  to  take  it  at  her  own  risk.  The  counsel  further 
requested  the  judge  to  charge,  that  if  Mrs.  Goonley  did  take 
the  mortgage  absolutely,  and  the  jury  believed  she  was  in- 
duced to  do  so  by  representations  of  its  value  and  security 
made  by  the  defendant  at  the  time  she  took  it,  which  in  fact 
were  untrue  although  the  defendant  made  such  representa- 
tions believing  at  the  time  they  were  true,  yet  she  wi^s  not 
to  be  charged  with  the  mortgage  and  the  loss  must  fall  on 
the  defendant ;  that  as  the  mortgage  turned  out  to  be  a  mere 
chattel  mortgage  on  buildings  to  be  removed  from  another 
person's  land  and  was  not  shown  to  be  recorded,  as  such  it 
never  was  any  security  on  real  estate,  as  both  plaintiff  and 
defendant  supposed  when  plaintiff  took  it,«and  therefore  any 
contract  respecting  it  was  void;  and  that  in  any  event, 
whether  the  plaintiff  took  the  mortgage  and  extended  the 
time  for  payment  or  not,  she  was  not  to  be  charged  with 
any  greater  amount  than  the  jury  should  be  of  opinion  the 
buildings  were  worth  when  she  received  it.  In  relation  to 
which  request  the  judge  further  charged  the  jury,  that  un- 
less the  plaintiff  expressly  agreed  to  take  the  mortgage  in 
satisfaction  and  discharge  of  the  same  amount  of  the  surro- 
gate's decree,  it  was  no  payment  or  satisfaction  of  the  decree ; 
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and  that  if  she  had  expressly  agreed  to  take  th^  mortgage 
in  payment  and  satisfaction  of  the  decree,  still  it  would  be 
no  payment  and  satisfaction  if  the  defendant  had  been  guilty 
of  any  fraudulent  misrepresentation  as  to  the  goodness  or 
security  of  the  mortgage.  But  if  the  defendant  had  acted  in 
good  faith  throughout  the  whole  transaction,  and  the  plain- 
tiiT,  with  all  the  knowledge  that  the  defendant  had  in  rela- 
tion to  the  security,  had  agreed  to  take  the  mortgage  instead 
of  money  in  payment  and  satisfaction  of  so  much  of  the  de- 
cree, it  must  be  deemed  as  a  payment  of  its  amount  upon 
the  decree.  That  a  delivery  of  the  bond  and  mortgage  to 
plaintifif  was  a  sufficient  transfer  of  it  to  her  without  any 
assignment,  and  authorized  her  to  collect  it;  that  if  at  the 
time  the  plaintiff  received  j;he  bond  and  mortgage  in  March, 
1840,  Thorn  the  mortgagor  was  good  and  able  to  pay  it,  and 
that  she  could  have  received  the  money  by  asking  for  it,  or 
could  have  collected  it  with  reasonable  exertions  for  that 
purpose,  for  a  year  after  she  received  it,  and  she  had  neg- 
lected to  collect  it  until  Thorn  had  ultimately  failed  and 
and  become  insolvent  and  unable  to  pay,  she  could  not  throw 
the  loss  upon  the  defendant;  or  if  the  plaintiff  had  agreed 
with  Thorn  to  postpone  the  payment  when  she  might,  but 
for  such  agreement,  have  obtained  from  Thorn  the  full 
amount  of  the  mortgage,  and  that  in  consequence  of  such 
agreement  the  payment  had  been  postponed  until  the  mort- 
gagor had  become  insolvent,  the  plaintiff  and  not  the  defend- 
ant must  suffer  the  loss.  The  plaintiff's  counsel  excepted. 
Verdict  for  defendant.  Plaintiff  moves  for  a  new  trial  on  a 
case  made. 

/.  Van  Bureuy  for  plaintiff,  insisted  that  no  agreement  was 
proved  between  the  plaintiff  and  defendant,  that  the  former 
should  take  the  mortgage  at  her  own  risk  in  payment  and 
satisfaction  of  the  decree  against  defendant ;  and  cited  Mul^ 
don  V.  Whitlockj  1  Cow.,  290 ;  OlcoU  v.  Rathboney  5  Wend., 
490 ;  Archer  v.  ZcA,  5  Hill,  200 ;  Waydell  v.  iuer,  ib.,  448 ; 
Tobey  v.  Barber^  5  Johns.,  68 ;  Hoffman  v.  Hulberty  13  Wend., 
375. 

8.  StcDenSy  for  defendant,  cited  OleoU  v.  Raihbone ;  Cham^ 
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berlyn  v.  DelavirBy  2  Wils.,  353 ;  Ward  v.  Evans,  2  Ld.  Baym., 
928 ;  Dayton  v.  Trully  23  Wend.,  346 ;  Jmes  v.  Savage,  6  id., 
658 ;  iSmtYA  v.  Wilson,  Andrew's  R.,  187, 228 ;  Hebden  v.  Hart- 
sink,  4  Esp.,  48 ;  Kearslake  v.  Morgan,  5  T.  E.,  513. 

By  the  Court,  Beabdslbt,  J.  The  main  question  is  which 
party  shall  bear  the  loss  of  Thorn's  mortgage. 

When  the  mortgage  was  transfered  to  the  plaintiff,  it  had 
been  due  to  the  defendant  about  two  years,  and  he  had  then 
been  debtor  to  the  plaintiff  on  the  decree  more  than  one 
year.  The  defendant  insists  that  the  mortgage  was  received 
in  satisfaction  and  discharge  of  the  amount  then  remaining 
due  on  the  decree,  or,  if  not  so  received,  that  the  subsequent 
acts  or  omissions  of  the  plaintiff  produced  that  result.  All 
this  is  controverted  by  the  plaintiff.  That  the  mortgage 
money,  had  it  been  paid,  would  have  extinguished  the 
balance  of  the  decree,  not  otherwise  satisfied,  admits  of  no 
doubt,  and  is  not  a  point  in  contest  between  these  parties. 

The  circuit  judge  charged  that  the  mortgage,  having  been 
transfered  to  the  plaintiff  upon  a  pre-existing  debt,  was  not 
to  be  deemed  an  extinguishment  of  such  indebtedness,  unless 
expressly  agreed  to  be  received  in  full  satisfaction  and  dis- 
charge thereof.  This  branch  of  the  charge  was  unobjec- 
tionable. 

But  the  learned  judge  also  told  the  jury  that  there  was 
another  point  for  their  consideration,  which  was,  "  whether 
the  plaintiff  had  not  affirmed  the  contract  and  assumed  the 
mortgage  as  her  own,  by  extending  the  time  for  payment  to 
•Thorn ;"  and  in  that  event  she  was  **  estopped  from  denying 
that  she  took  the  mortgage  absolutely,  and  could  not  now 
return  it  to  the  defendant  and  charge  him  with  the  amount  j" 
that ''  if  she  extended  the  time  of  payment  the  loss  must  fall 
on  herself." 

I  see  no  evidence  whatever,  in  the  case,  of  an  agreement 
by  the  plaintiff  to  extend  the  time  for  payment  of  this  mort- 
gage ;  all  she  said  was,  that  she  did  not  want  the  principal 
But  this  was  not  giving  time ;  indeed,  it  amounted  to  no- 
thing. Time  is  not  extended  by  simply  omitting  to  sue; 
something  positive  is  necessary.     Something  obligatory  on 
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the  creditor ;  his  hands  must  be  tied  so  that  he  can  not 
sue  if  he  would.  The  right  of  action  must  be  suspended  or 
barred.  {Orme  v.  Youngy  1  Holt's  N.  P.  R.,  84)  We  need 
not  inquire  how  far  a  right  to  prosecute  an  action  on  the 
decree  or  judgment  of  a  surrogate  can  be  suspended  by  a 
parol  engagement,  for  liere  was  no  evidence  of  an  agree- 
ment of  any  description.  In  this  instruction,  I  think  the 
judge  erred,  and  that  a  new  trial  should  be  ordered. 

This  would  dispose  of  the  case  but  that  there  are  other 
points  in  the  charge  which  it  is  proper  briefly  to  sotice. 

The  judge  instructed  the  jury  .that  if  Thorn,  thd  mort- 
gagor, was  able  to  pay  the  mortgage  when  it  was  received 
by  the  plaintiff,  and  if  she  could  have  had  the  money  by  ask- 
ing for  it,  or  could  have  collected  it  by  reasonable  exertions, 
and  had  neglected  to  do  so,  until  Thorn  became  insolvent 
and  unable  to  pay,  she  could  not  afterwards  throw  the  loss 
upon  the  defendant. 

This  instruction  assumes  that  the  mortgage  was  not  ori- 
ginally agreed  to  be  received  in  satisfaction  of  the  balance 
of  the  decree,  but  that  such  became  its  effect  by  the  plaint- 
iff's omission  to  call  for  and  enforce  payment  while  Thorn 
was  solvent  and  able  to  pay. 

The  mortgage  was  overdue  when  the  plaintiff  received  it. 
This  was  in  March,  1840,  and  Thorn  failed  in  July,  1841, 
having  paid  interest  to  the  plaintiff  to  the  third  of  January 
in  that  year. 

I  believe  no  case  can  be  found,  and  we  certainly  were 
furnished  with  none  on  the  argument,  which  countenances 
the  idea  that  the  mere  omission  to  enforce  payment  of  such  a» 
demand  as  this,  for  the  period  which  here  occurred,  although 
incolvency  takes  place  during  the  delay  and  the  debt  is 
thereby  lost,  is  any  defence  to  the  original  debtor  of  whom 
the  demand  was  received.  Here  was  no  express  agreement 
by  the  plaintiff  to  prosecute  the  mortgage,  and  one  can  not 
be  implied.  Nor  was  the  plaintiff,  even  if  that  could  affect 
the  question,  requested  to  proceed  and  collect  the  demand. 
She  simply  forbore  to  sue  or  press  for  payment,  and  in  do- 
ing 80  violated  no  obligation  of  law  or  duty,  towards  the 
defendant  or  any  one  else.    Delay  to  sue,  iintil  a  demand  is 
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canceled  by  lapse  of  time,  might  present  a  different  ques- 
tion ;  but  the  delay  which  occurred  in  this  instance  did  not, 
in  my  opinion,  in  the  slightest  degree  change  the  rights  or 
liabilities  of  these  parties. 

Where  checks,  or  bankers'  cash  notes,  substantially  the 
same  thing,  for  both  are  payable  on  demand  (1  Chit,  on 
Bills,  521,  10th  Amer.  ed.),  are  received  on  a  precedent 
debt,  oi  money y  they  must  be  presented  within  a  reasonable 
time,  or  the  person,  by  whom  they  were  received,  thereby 
makes  them  his  own.  The  case  of  Ward  v.  EvanSy  2  L(L 
Baym.,  928,  cited  on  the  argument,  was  of  this  description, 
as  also  is  Olcott  v.  Rathboney  6  Wend.,  490. 

So,  where  a  bill  or  note,  payable  at  a  future  time,  is  tc&en 
on  a  pre-existing  debt,  the  person  of  whom  it  is  received, 
being  holden  thereon  As  drawer  or  endorser,  and  so,  by  law, 
requiring  notice  of  non-acceptance  or  non-payment,  to  charge 
him  absolutely,  the  law  implies  an  undertaking  to  mc^e  de- 
mand and  give  due  notice,  and  an  omission  to  do  so  dis- 
charges the  person  by  whom  the  bill  or  note  was  so  turned 
out,  not  only  from  all  liability  on  the  instrument  but  from 
the  original  debt  on  which  it  was  received.  Several  cases 
of  this  description  were  refered  to  on  the  argument.  {Cham^ 
berlyn  v.  Delavirey  2  Wils.,  353 ;  Smith  v.  Wilsony  Andrews, 
187, 228 ;  Kearslake  v.  Morgan,  5  T.  R.,  313 ;  Dayton  v.  Trull, 
23  Wend.,  345 ;  Hebdm  v.  Hartsinky  4  Esp.,  48.)  The  last 
two  cases  were  rather  determined  on  a  principle  of  evidence, 
than  on  any  thing  else ;  they  hold,  and  certainly  correctly, 
that  where  bills  or  drafts  have  been  received  by  a  creditor 
"upon  a  debt  due  to  him,  and  the  time  for  payment  has  passed, 
it  will  be  presumed  they  were  paid  until  some  account  of 
them  is  given.  (See,  as  to  bills  or  notes  when  taken  for  debts. 
Chit,  on  Cont.,  766,  5th  Amer.  ed.) 

None  of  the  cases  cited  are  in  conflict  with  what  has  been 
stated.  In  Jone.^  v.  Savage,  6  Wend.,  658,  a  bill  of  exchange 
was  given  by  the  purchaser  on  the  purchase  of  goods,  and  it 
was  held  that  the  seller  could  not  recover  for  goods  sold, 
without  showing  that  the  purchaser  had  been  duly  charged 
on  the  bill. 

In  the  present  case  there  was  a  precedent  debt  3  but  no 
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bill  or  note,  drawn  or  indorsed  by  the  defendant,  and  payable 
at  a  future  time,  was  received.  An  over  due  mortgage  was 
transfered  to  the  plaintiff,  in  effect,  as  collateral  security  for 
what  the  defendant  owed  to  her,  and  that  was  alL  She  was 
not  bound  to  sue,  and  has  lost  no  right  by  omitting  to  do  so^ 
nor  has  that  omission  extinguished  the  indebtedness  of  tho 
defendant,  or  impaired  his  obligation  to  make  payment. 

The  case  is  so  drawn  that  I  can  not  undertake  to  say  what 
was  decided  about  the  Houghtaling  receipt  for  eighty  dol* 
lars.  It  may  have  been  evidence  for  the  jury,  more  or  less 
cogent,  to  charge  the  plaintiff  with  the  amount,  and  this  is, 
perhaps,  all  which  the  judge  intended  to  decide.  It  proba^ 
bly  will  be  fully  explained  on  another  trial. 

New  trial  granted. 


Reuben  Mattison  vs.  Daniel  Bancus. 

A  Justice  of  the  peace  has  no  power  to  issue  an  attachment  for  anjr  sum  ex- 
ceeding one  hundred  dollars 

Plaintiff,  a  constable,  sned  in  trover  for  goods  on  which  he  had  levied  under 
an  execntion  against  the  owner  of  the  goods.  Defendant  Justified  the  tak- 
ing of  the  goods  under  a  justice's  attachment  issued  on  a  debt  over  $100. 
Btldj  that  it  was  competent  for  plaintiff  to  dispute  in  the  trover  suit  the 
validity  of  the  attachment. 

The  plaintiff  in  attachment  was  a  trespasser,  and  can  not  set  it  up  as  a  Justifioa- 
tion  against  any  person.    Ptr  Bbaboblbt,  J.  (a) 

Error  to  the  court  of  common  pleas  of  the  county  of 
Bensselaer.    The  facts  of  the  case  sufficiently  appear  in  the  • 
judgment. 

T.  C.  Ripley^  for  plaintiff  in  error,  cited  Loder  v.  Phillips^ 
13  Wend.,  46 ;  Earl  v.  Camp,  16  id.,  562 ;  Comfort  v.  Gillespie, 
13  id.,  404;  Bennett  v.  Ingersoll,  24  id.,  113 ;  Savacool  v.  Bough- 
tony  5  id.,  170;  Jenny  v.  Filer y  8  id.,  569;  Prince  v.  Jackson, 
6  Mass ,  242. 

J.  Piersony  for  defendant  in  error,  cited  Yates  v.  St.  John, 
12  Wend.,  74 ;  Jenner  v.  Joliffe,  6  Johns.,  9 ;  S.  C,  9  id.,  381; 

(•)  See  Caitdlamo$  r.  Jo»t$,  1  Seld.,  164. 
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Blake  v.  ShaWy  7  Mass.,  505 ;  Gerrnon  v.  Swartoidy  3  Wend., 
282 ;  Wticox  v.  SmUhy  6  id.,  231. 

By  the  Courty  Beabdslet,  J.  Mattison  sued  Bancns  in  the 
justice's  courf  in  trover,  and  recovered  judgment,  which  was 
carried  to  the  court  of  common  pleas  by  appeal  On  the  trial 
in  the  common  pleas  the  plaintiff  claimed  to  recover,  on  the 
ground  that  he  had  made  a  levy,  as  constable,  on  the  property 
in  question,  by  virtue  of  an  execution  in  his  hands  against 
one  Foster.  Questions  were  made  as  to  the  legality  of  the 
execution  and  the  levy,  but  these  were  ruled  by  the  court 
in  favor  of  the  plaintiff,  and  it  is  not  necessary  to  examine 
them  here  as  the  cause  was  finally  disposed  of  on  other 
grounds.  The  defendant  justified  the  seizure  of  the  prop- 
erty under  an  attachment  issued  in  his  favor  by  a  justice 
of  the  peace,  against  Foster.  The  plaintiff  objected  that 
the  attachment  was  void,  but  the  court  decided  that  it  could 
not  be  attacked  in  this  collateral  way,  and  that  it  constituted 
a  good  defence  to  the  action.  To  this  the  plaintiff  excepted, 
and  the  questions  to  be  decided  are  thus  raised. 

The  principles  which  apply  to  the  case  are  very  familiar 
and  hardly  require  to  be  supported  by  reference  to  authority. 
The  plaintiff,  a  constable,  had  an  execution  against  Foster, 
which  he  claimed  to  have  levied  on  this  property.  He 
therefore  set  up  the  rights  of  an  execution  creditor  of  Fos- 
ter, and  as  such,  had  an  unquestionable  right  to  attack  this 
proceeding  by  attachment  and  show  it  to  be  void.  This, 
indeed,  may  be  done  by  any  person  against  whom  it  be- 
comes necessary  to  prove  such  proceedings  as  a  defence ; 
there  is  no  exception  to  the  rule. 

The  attachment  issued  in  the  case  was  a  nullity  and  con- 
stituted no  ground  of  defence  to  the  defendant. 

A  justice  of  the  peace  may  issue  an  attachment  in  certain 
cases,  as  is  particularly  specified  in  the  statute.  Amongst 
other  things  the  application  for  this  process  must  be^founded 
on  a  demand  "amounting  to  one  hundred  dollars,  or  any 
less  sum."  (2  R.  S.  230,  §  27.)  An  affidavit  must  be  made 
stating  "the  sum  in  which  the  debtor  is  indebted,"  which 
sum  is  also  to  be  set  forth  in  the  attachment,  and  the  con- 
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stable  is  to  be  thereby  commanded  to  attach  so  much  prop- 
erty of  the  debtor  as  will  be  sufficient  to  satisfy  such  debt. 
(§§  28,  30.)  The  sum  mentioned  in  the  affidavit  upon  which 
this  attachment  issued,  and  in  the  attachment,  was  one 
hundred  and  fire  dollars  and  eighty-seven  cents,  and  the 
constable  was  commanded  to  attach  property  to  satisfy  that 
debt.  This  was  wholly  unauthorized;  a  justice  has  no 
power  to  issue  an  attachment  for  any  sum  exceeding  one 
hundred  dollars.  If  he  can  do  so  for  one  hundred  and  five 
dollars,  he  can  for  five  thousand. 

The  justice  plainly  transcended  his  jurisdiction,  and  the 
plaintiff  in  the  attachment,' who  procured  it  to  be  issued  and 
served,  was  a  trespasser,  and  can  not  set  it  up  as  a  justifica- 
tion against  any  person. 

The  judgment  of  the  common  pleas  must  be  reversed. 

Judgment  reversed.    . 


Saxton  vs.  Read. 


The  master  of  a  vessel  has  a  general  anthoritj  to  bind  the  owners  for  needfUL 
repairs  and  supplies  for  the  vessel,  (a) 

By  agreement  one  Jackson  was  to  go  in  a  schooner  as  captain,  and  devote  aU 
his  time  for  the  benefit  of  the  owners.  He  was  to  hire  and  pay  the  crew, 
except  the  wages  of  the  cook  which  were  to  be  divided,  as  also  were  the 
port  charges,  and  he  was  to  furnish  provisions,  &o. ;  for  all  which  he  was 
to  be  '^  entitled  to  one  half  of  the  net  profits  of  sailing  said  schooner,  the 
other  half  to  go  to  the  owners  '*;  the  agreement  to  continue  as  long  as  both 
parties  might  agree.  It  did  not  appear  that  plaintiff  was  aware  of  this  agree- 
ment, and  the  schooner  was  enrolled  at  the  custom-hoose  with  defendant'! 
name  as  owner,  and  that  of  Jackson  as  captain.  Hdd^  that  the  agreement 
did  not  make  Jackson  owner  pro  hoe  vice  of  the  sohooner,  and  that  the 
general  owners  were  liable  to  plaintiif  for  stores  supplied  the  sohooner  on 
Jackson's  order.  (6) 

Semhle.  The  general  authority  of  the  master  to  procure,  on  the  credit  of  the 
owners,  all  needful  supplies  for  his  ship  does  not,  under  ordinary  circum- 
stances, cease  when  the  ship  is  In  the  port  where  the  owners  reside,  (c) 


(a)  See  Turner  v.  Barrotat,  8  Wend.,  144,  as  to  the  duties  and  authority  of 
the  master  of  a  vessel. 

(h)  See  Flandtrt  v.  Merrit,  3  Barb.,  201 ;  Hesktth  v.  Sttvmty  7 id.,  488 ;  Dim- 
ham  V.  JarviSf  8  id.,  88 ;  Manning  v.  Dnnn,  14  id.,  683 ;  Landtr  T.  Clark,  1 
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Ebbor  to  the  New  York  common  pleas.  Saxton  sudd 
Bead  for  goods  sold,  Ac,  to  which  the  general  issue  was 
pleaded.  On  the  trial,  it  appeared  that  in  May  and  August, 
1841,  one  Captain  Jackson  purchased  of  the  plaintiff  some 
stores  for  the  schooner  Agawane ;  Jackson  was  captain  of 
the  schooner,  and  the  claim  was  against  the  defendant  as 
one  of  the  general  owners.  The  stores  were  delivered,  bills 
were  to  be  sent  to  the  defendant's  office  for  payment,  and 
were  so  sent  in  November,  1841,  when  the  defendant  said  he 
was  sorry  the  first  bill  had  not  been  presented  when  due,  as 
he  had  funds  at  that  time  to  pay  it,  and  it  would  have  been 
paid.  The  sales  were  at  four  months  credit,  both  bills  being 
due  when  presented,  averaging  the  credit  which  was  usual 
The  defendant  refused  to  pay  the  bills.  The  plaintiff  had 
never  before  dealt  with  Capt.  Jackson,  or  with  the  defend- 
ant, and  it  does  not  appear  that  he  knew  anything  of  the 
arrangement  between  the  defendant  and  Jackson.  The  de- 
fendant was  informed  of  Jackson's  purchase  at  the  period 
when  made.  It  was  admitted  the  defendant  was  a  general 
owner  of  the  schooner,  when  these  stores  were  purchased ; 
she  was  enrolled  at  the  custom-house  as  owned  by  the  de- 
fendant, and  Captain  Jackson  was  named  therein  as  master. 

Jackson  testified  that  he  was  captain  of  the  schooner  from 
20th  May,  1841,  to  February,  1842,  that  he  bought  the  stores 
of  the  plaintiff  for  the  schooner,  that  he  was  sailing  the 
schooner  on  shares  with  the  owners  under  an  agreement  be- 
tween them,  by  which  the  witness  agreed  to  go  in  said 
schooner  as  captain,  and  to  devote  all  his  time  for  the  bene- 
fit of  the  owners ;  the  witness  was  also  to  hire  and  pay  the 
crew,  and  all  the  help  required  in  loading  and  discharging 
the  vessel,  but  the  cook's  wages  and  port  charges  were  to 

Hall,  355;  Ring  y.  Franklin,  2  id.,  1;  Birbeck  ▼.  Tucker,  ib.,  12l ;  Hig£in$ 
r.  Packhard,  ib.,  226 ;  Ward  r.  Wkitn«y^  3  Sandf.,  S.  C.  R.,  399 ;  Holnui  ▼. 
Palvtntted,  6  id.,  97. 

(c)  The  master  of  a  vessel,  as  general  agent  of  the  owners,  has  anthoritj,  in 
a  hom^  port,  to  bind  them  by  his  contract  for  neoessarj  repairs  to  the  Yessel, 
unless  his  power  has  been  in  some  w<ay  superseded  and  notice  thereof  is 
brought  home  to  the  creditor.  Provo$t  v.  Patchin,  i  Selden's  Notes  of  Cases 
In  th#  ^oDit  of  Appeala,  p.  IQ. 


NEW  TORE— 1844.  $35 


Saxton  v.  Read. 


be  divided ;  the  witness  was  to  farnish  provisions  for  the 
schooner,  in  consideration  of  which  he  was  to  have  one  half 
of  the  net  profits  of  sailing  said  schooner  and  the  owners  the 
other  half,  which  was  to  be  received  by  the  defendant  for 
said  owners ;  the  agreement  to  continue  so  long  as  both 
parties  might  agree,  and  no  longer.  This  agreement  was 
ended  in  February,  1842 ;  the  defendant  furnished  and  or- 
dered repairs  for  the  schooner,  and  the  master  ordered  the 
stores  for  her,  he  employed  and  discharged  the  crew,  and 
had  control  of  the  schooner  while  the  agreement  continued. 
The  defendant  personally  never  had  any  of  the  stores  pur- 
chased for  the  schooner.  The  master  collected  the  bills  for 
freight,  with  the  exception  of  one  or  two  cargoes,  used  part 
to  pay  his  expenses  and  paid  what  he  could  to  the  defend- 
ant, but  when  he  quit  in  February,  1842,  he  could  not  pay 
the  defendant  all  which  was  due  the  owners.  The  defendant 
collected  some  pay  for  freight  in  October,  1841,  and  he 
freighted  some  in  the  schooner  himself.  When  the  bill  was 
made  with  the  plaintiflf  in  August,  the  master  told  him  to 
send  to  defendant  who  would  have  funds ;  the  master  told 
the  defendant  he  was  purchasing  of  plaintiff.  On  I8th  and 
19th  May,  1841,  a  notice  was  published  in  the  Courier  and 
Eriquirer  (a  newspaper),  which  stated  that  all  persons  were 
cautioned  against  trusting  any  of  the  crew  or  other  persons 
on  account  of  the  schooner  Agawane,  as  no  debt  would  be 
paid,  except  such  as  were  made  or  authorized  by  the  owners. 
Also  another  notice  was  published  in  same  paper  on  30th 
and  31st  August,  and  2d  September,  1841,  forbidding  all  per- 
sons trusting  any  one  on  account  of  said  schooner.  No 
name  was  put  to  either  notice.  There  was  evidence  to  show 
that  the  plaintiff  then  took  said  newspaper.  The  judge 
charged  the  jury,  that  the  owner  of  a  vessel  is  liable  to  pay 
for  supplies  furnished  to  the  captain  for  the  use  of  the  vessel 
unless  the  credit  is  exclusively  given  to  the  latter,  and  that 
in  this  case  there  was  not  sufficient  evidence  that  the  credit 
had  been  given  exclusively  to  the  captain.  That  the  cap- 
tain was  not  owner  pro  hac  vice,  and  that  the  defendant  was 
not  freed  from  liability  by  the  notices  in  proof.  To  which 
charge  the  counsel  for  the  defendants  excepted.    Vardiob 
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for  plaintiff.  A  bill  of  exceptions  was  si^ed  and  judg- 
ment being  rendered  for  the  plaintiff^  this  writ  of  error  waa 
brought  by  the  defendant. 

C,  S.  Roe,  for  plaintiff  in  error.  I.  The  plaintiff  in  error, 
(defendant  below)  is  sought  to  be  charged  upon  an  implied 
assumpsit  for  goods  sold  and  delivered  to  a  third  person. 
7o  sustain  this  action  it  must  be  shown  either,  that  the 
goods  came  to  the  use  of  the  plaintiff  in  error,  or  were  sold 
upon  his  credit,  to  a  person  having  authority  to  pledge  that 
credit.  Upon  neither  ground  is  the  action  sustained.  IL 
That  the  owner  of  a  vessel  is  liable  for  necessary  stores 
furnished,  by  order  of  the  master,  upon  the  credit  of  the 
vessel  and  owners,  is  conceded  as  a  general  principle.  But 
it  is  only  the  owner  "pro  hac  vice'*,  the  owner  for  the  pur- 
poses of  the  particular  voyage,  or  employment  of  the  vessel 
for  which  thp  stores  are  furnished — who  is  so  liable — and 
such  ownership  and  liability  is  determined  by  ascertaining 
who  then  had  the  possession^  control  and  managemeni  of  the 
vessel,  who  was  bound  to  supply  the  stores  and  to  whose 
use  therefore  have  they  come.  Upon  these  principles  all 
the  cases  have  been  decided.  3  Kent's  Com.  (3d  ed.),  133 
to  138;  Abbot  on  Shipping,  19  (note),  22,  23  and  100; 
Wendover  v.  Hogebooniy  7  Johns.,  308 ;  Leonard  v.  Huntington, 
15  id.,  298 ;  Thorn  v.  Hicks,  7  Cowen,  697;  Mclntyre  v.  Scott, 
8  Johns.,  159;  Champlin  v.  Butler,  18  id.,  169;  Ring  v. 
Franklin,  2  Hall's  R.,  1;  Fisher  v.  Willing,  SSeargt.  &  R., 
118 ;  Mclntyre  v.  Brown,  1  Johns.,  229.)  III.  Under  the 
agreement  made  by  him  with  the  plaintiff  in  error,  Jackson 
(the  master),  at  the  time  when  the  stores  in  question  were 
furnished,  had  the  control  and  management  of  the  vessel.  He 
was  bound  to  supply  the  stores  and  they  came  to  his  use ; 
he  therefore  was  owner  "  pro  hac  vice,"  and  consequently 
he  is  liable  and  the  plaintiff  in  error  is  not.  IV.  The  master 
of  a  vessel  sailing  her  upon  shares  under  an  agreement  by 
by  which  he  is  to  furnish  stores,  &c.,  is,  according  to  ex- 
press decisions  owner  "  pro  hac  vice "  and  consequently, 
under  such  circumstances,  he  and  not  the  general  owner  is 
liable  for  stores  furnished.    {Hallett  v.  The  Col.  Ins.  Co.,  8 
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Johns.,  272 ;  Reynolds  v.  Lappan^  15  Mass.  370 ;  Laggard  v. 
Laingy  16  id.,  336.)  Y.  There  is  no  hardship  in  the  rule 
contended  for,  either  as  a  general  rule  or  in  its  application 
to  this  particular  case.  It  is  the  customary  princi{)le  on 
which  all  cases  of  implied  assumpsit  are  determined.  YI. 
The  notices  published  by  the  plaintiff  in  error,  as  proved  at 
the  trial  in  the  court  below,  also  protect  him  against  liabi- 
lity to  pay  for  the  stores  in  question. 

Harris  WUson^  for  defendant  in  error.  I.  The  masters  and 
owners  both  are  liable  for  necessary  stores  furnished  on  the 
request  of  the  master.  The  owners  are  liable  for  the  master's 
acts,  1st.  Because  they  choose  him.  2d.  Because  of  the  bene- 
fit arising  from  the  ship  which  is  the  equitable  motive.  3d. 
Because  they  have  the  direction  of  the  persons  who  navigate. 

II.  The  general  owner  is  liable  in  all  cases  for  necessary  stores 
except  where  the  credit  is  given  to  another,  or  the  stores 
are  furnished  to  a  charterer  or  special  owner  with  knowledge 
thereof  on  the  part  of  the  person  furnishing  the  articles. 

III.  The  character  of  owner  pro  hac  vice  established  in 
cases  involving  the  question  of  barratry  and  questions  of 
freight  and  the  decisions  upon  that  point  in  cases  in  which 
those  questions  have  arisen  do  not  affect  the  principle  of 
liability  of  the  general  owner  for  necessaries  furnished  to 
the  ship.  lY.  The  charterer  of  a  ship  is  only  to  be  con- 
sidered owner  pro  hac  vice  for  any  purpose  in  those  cases 
where  the  general  owner  has  surrendered  to  him  the  entire 
and  exclusive  possession,  management  and  control  of  the 
ship,  (a)  Y.  In  this  case  the  owner  did  not  part  with  the 
possession  of  the  schooner ;  the  agreen^ent  does  not  give  to 
the  master  the  exclusive  control  of  the  vessel ;  it  gives  him 
no  cont^rol  of  her  except  what  was  incident  to  him  as  master ; 
the  agreement  is  only  a  covenant  between  master  and  Own- 
ers as  to  remuneration  for  his  services ;  the  master  is  not 
under  it  an  owner  pro  hac  vice.  YI.  The  notices  published 
were  not  brought  home  to  the  defendant  in  error  and  he  can 
not  be  affected  by  them ;  there  is  no  analogy  between  the 

^■■IIIIM  Mil  I  ■■■■■■  ^^^^^^^^^^^^^  II  ■■        Mill      ■  ■■■■^M  I  ■»  ■■!  ■■■  ■ m^m^^^^^^ 

(a)  See  Clarkson  v.  Edet,  4  Cow.,  470,  as  to  what  circumstances  wiU  mske 
the  charterer  owner. 
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owner  of  a  vessel  and  a  retiring  partner ;  the  rule  of  law 
therefore  in  relation  to  notice  of  dissolution  of  copartner- 
ship can  have  no  application  to  this  case.  YII.  The  plaintiff 
in  error  was  liable  as  owner  and  he  could  not  relieve  him- 
self from  his  responsibility  as  owner  by  such  notices.  YIIL 
The  agreement  in  question  constituted  the  owner  and  master 
copartners,  and  as  such  the  owner  was  liable  and  could  not 
relieve  himself  by  notice  during  the  continuance  of  such 
agreement. 

By  the  C(mriy  Beardslet,  J.  The  general  authority  of  a 
master  to  procure  all  needful  repairs  and  supplies  for  his 
ship  on  the  credit  of  the  owners,  was  not  denied  on  the  ar- 
gument and  is  undoubted.  He  is  their  agent  in  all  matters 
pertaining  to  the  usual  employment  of  the  ship,  and  they  are 
bound  to  perform  his  contracts  in  the  business  entrusted  to 
his  care  and  management.  (Abbot  on  Shipping,  4th  Amer. 
ed.,  pp.  17  to  22  and  notes ;  pp.  90  to  101  and  notes ;  Holt's 
Law  of  Shipping.  217  to  228.) 

It  was  objected  that  this  general  authority  of  the  master, 
although  in  active  existence  when  the  ship  is  abroad,  is 
quiescent  or  suspended  when  she  is  in  the  port  where  the 
owners  reside.  This  question  was  not  decided  or  made  in 
the  court  below,  and  therefore  can  not  be  raised  here.  But 
if  properly  made,  I  apprehend  it  would  not,  under  ordinary 
circumstances,  be  found  to  present  any  serious  obstacle  to  a 
recovery.  (Abbott,  101,  108;  Holt,  225;  Rohin^n  v.  Lt/aU, 
7  Price,  592.) 

Where  the  general  owners  of  a  ship  cease  to  navigate  her, 
and  transfer  the  possession  and  control  to  another  person, 
he  is  regarded  as  owner  pro  hoc  vicey  and  responsible  accord- 
ingly. He  takes  the  place  of  the  general  owners ;  appoints 
the  master ;  directs  the  voyage,  and  is  entitled  to  the  earn- 
ings of  the  ship ;  he,  therefore,  and  not  the  general  owners, 
is  liable  for  the  expenses  and  hazards  of  the  emplojrment. 

The  authoiities  do  not  harmonize  in  determining  what 
shall,  in  all  cases,  effect  a  substitution  of  the  temporary  for 
the  permanent  owner.  (3  Kent's  Com.,  5th  ed.,  133  to  138 ; 
Abbott,  17  to  22  and  notes;  Holt,  194  to  199,  461,  474  -,  Rice 
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V.  Coe,  Cowp.,  636 ;  Hallet  v.  The  Col.  Ins.  Co.,  8  Johns.,  272.) 
Sut  it  is  annecessary  in  the  present  case  to  enter  into  that 
general  question. 

All  the  authorities  on  the  subject  will  be  found  to  agree 
in  the  position,  that  when  the  general  owners  navigate  the 
ship  for  their  own  profit,  appoint  the  master,  and  continue 
or  dismiss  him  as  they  think  proper,  so  that  the  relation  of 
principals  and  agents  exists  between  them,  the  owners  are 
liable  on  the  contracts  of  the  master,  and  for  his  acts,  in  and 
about  the  necessary  supply,  and  in  the  management  of  the 
ship.  The  business  is  carried  on  for  their  benefit  and  ad- 
vantage, and  it  is  but  reasonable  they  should  bear  the  ex- 
penses, and  incur  the  risks  of  employers. 

It  was  conceded  on  the  trial  that  the  defendant  was  one 
of  the  general  owners  of  the  schooner  for  which  the  supplies 
were  furnished,  but  objected  that  Jackson  was  then  in  posses- 
sion as  temporary  owner,  and  therefore  the  general  owners 
were  not  liable.  The  agreement  between  the  defendant  and 
Jackson  preceded  the  purchase  of  the  storesi  and  continued 
some  time  after  the  last  bill  of  goods  had  been  deKvered,  and 
it  must  determine  the  relation  in  which  these  parties  stood 
towards  each  other  and  in  regard  to  the  schooner  during 
that  period. 

By  the  agreement  Jackson  was  to  go  in  the  schooner  as 
captain,  and  devote  all  his  time  for  the  benefit  of  the  owners. 
He  was  to  hire  and  pay  the  crew,  except  the  wages  of  the 
cook  which  were  to  be  divided,  as  also  were  the  port  charges, 
and  he  was  to  furnish  provisions,  &c. ;  for  all  which  he  was 
to  be  '^  entitled  to  one  half  of  the  net  profits  of  sailing  said 
schooner,  the  other  half  to  go  to  the  owners  ;'*  the  arrange- 
ment to  continue  as  long  as  both  parties  should  agree. 

This  was  a  mere  contract,  not  a  conveyance,  between  the 
defendant  and  Jackson.  It  did  not  deprive  the  owners  of 
their  power  over  the  schooner,  for  the  time  being,  or  their 
right  to  control  and  direct  its  use.  It  was  an  employment 
of  Jackson  as  captain  or  master,  and  not  a  transfer  of  the 
schooner  to  him  as  owner  pro  hac  vice.  General  owners  can 
not  be  deprived  of  the  control  and  management  of  their 
property  by  equivocal  words  or  engagements,  where  such 
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are  used  or  entered  into.   Bat  the  agreement,  in  this  respect, 
is  free  from  all  obscurity:  it  recognizes  in  explicit  terms, 
the  employment  of  Jackson  as  captain,  and  the  rights  of  the 
defendant  and  others  as  owners. 

There  is  nothing  in  this  agreement  to  place  Jackson  be- 
yond the  control  and  direction  of  the  own^ers.  He  was  their 
agent  and  subject  to  their  orders.  It  imposed  no  service  on 
him  which  is  not  usually  performed  by  the  master  of  a 
trading  vessel  for  his  employers.  The  whole  effect  of  the 
arrangement  was  to  provide  a  mode  by  which  Jackson's 
compensation,  as  master,  was  to  be  determined.  {Wilkinson 
v.  Frazier,  4  Esp.,  182;  Meyer  v.  Sharpe^  5  Taunt.,  74;  Dcy 
V.  Bosnellf  1  Camp.,  329,  and  note.)  As  to  third  persons, 
Jackson  was  but  master,  and  the  defendant  and  others  were 
owners  of  the  schooner. 

It  is  not  shown  that  the  plaintiff  had  any  knowledge  of 
the  arrangement  between  Jackson  and  the  defendant,  and  it 
is  not  probable  he  had  any.  As  to  him  the  arrangement  was 
secret.  At  the  custom-house  the  defendant's  name  appeared 
as  owner  and  that  of  Jackson  as  master.  Upon  every  prin- 
ciple applicable  to  such  a  case,  it  seems  to  me,  the  plaintiff 
was  entitled  to  recover.  {Rice  v.  Coe^  supra;  Saville  v. 
Campion,  2  B.  &  A.,  503 ;  Fletcher  v.  Bradicky  5  B.  &  P.,  182; 
Leonard  v.  Huntington,  15  Johns.,  298 ;  Christie  v.  Lewis,  2 
B.  &  P.,  410 ;  Philips  «r.  Ledley,  1  Wash.  C.  C.  R.,  226 ;  Tucker 
V.  Bvffington,  15  Mass.,  477 ;  Emery  v.  Hersey,  4  Greenleaf, 
407.) 

This  case  is  distinguishable  from  those  in  15  and  16  Mass. 
B.  to  which  we  were  refered. 

In  Reynolds  v.  Toppan  (15  Mass.,  370),  the  owner  let  and 
chartered  his  schooner  to  one.  Marshall  for  the  season.  Mar- 
shall was  to  victual  and  man  the  vessel,  to  purchase  cargoes 
at  his  own  expense,  and  at  the  end  of  each  trip  pay  to  the 
agent  of  the  owner  two-fifths  of  the  net  profits. 

Putnam,  J.,  in  pronouncing  the  opinion  of  the  court  said, 
"  It  is  not  enough  to  prove  that  the  vessel  was  owned  by  the 
defendant.  It  must  appear  also  that  she  was  in  his  employ- 
ment. It  must  likewise  be  proved  that  the  master  was  ap- 
pointed by  the  owner,  and  acted  within  the  scope  of  his 
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authority."  And  he  added  that  by  the  agreement  Marshall 
■**  became  the  owner  pro  hoc  vice.  She  was  in  the  employ- 
ment of  Marshall,  and  he  directed  when  and  where  she 
should  go.  He  b^^d  a  right  to  act  as  master  himself  or  ap- 
point any  other  master."  "  The  defendant  for  a  season  had 
parted  with  his  right  to  govern  and  manage  the  vessel,  and 
Marshall  can  not  be  considered  as  the  defendant's  agent  or 
servant." 

In  principle  the  case  in  16  Mass.,  336,  {Taggard  v.  Loring) 
is  the  same.  Parker,  G.  J.,  isaid,  ^^  Jennings  had  acquired  a 
right  to  the  use  of  the  vessel  from  November,  1815,  to  May, 
1816."  "  The  whole  management  of  the  vessel  was  commit- 
ted to  Jennings ;  and  within  the  time  stipulated,  he  had  a 
lawful  right  to  exclude  the  general  owners  from  the  pre- 
mises."   "  There  was  no  relation  of  master  and  owners." 

These  extracts  show  that  the  cases  refered  to  are  wholly 
inapplicable  to  the  one  under  consideration,  and  can  not 
control  its  decision.  The  cases  of  Thompson  v.  Snow  (4 
Greenl.,  264)  and  Minsor  v.  Cvits  (7  Greenl.,  261)  are,  in 
principle,  like  these  Massachusetts  Cases. 

The  newspaper  notices  may  be  laid  out  of  view.  It  does 
not  appear  by  whose  order  they  were  published.  They  had 
no  signature,  and  were  vague  and  equivocal  in  their  terms 
and  import.  If  the  plaintiff  saw  them  in  print,  I  think 
they  could  not  affect  his  right  to  recover  for  these  sup- 
plies. 

The  judgment  should  be  affirmed 


Judgment  affirmed. 
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Kellogg  and  Kellogg  vs.  Lawbence. 

8.  and  T>  made  four  drafts  on  defendant ;  three  of  these  were  held  hy  one  of  the 
plaintiffs  and  R. ;  and  the  fourth,  on  which  this  action  was  brought,  was 
made  payable  to  plaintilb  July  1, 1843,  and  accepted  by  defendant  as  fol- 
lows :  "  Accepted  according  to  contract  dated  2l8t  March,  1843."  The 
oontraot  thus  refered  to,  and  which  was  set  forth  in  the  declaration,  was 
made  between  defendant  of  the  flrst  part  and  plaintifb  and  R.  of  the 
second  part,  and  recited  that  defendant  had  purchased  from  S.and  T.  some 
lumber  at  prices  agreed  upon  between  them  (but  which  were  not  specified) 
and  which  would  leave  a  sum  to  te  paid  to  S.  and  T.,  that  the  parties  of 
the  second  part  held  the  said  several  bills  of  exchange,  and  that  defendant 
had  made  advances,  &c.,  for  the  benefit  of  S.  and  T.  The  contract  then 
declared  that  defendant,  after  paying  himself  for  all  advances,  &o.,  made 
for  S.  and  T«,  would  pay  the  parties  of  the  second  part  the  amount  of  said 
bills  of  exchange  when  said  lumber  should  be  sold  and  the  proceeds  real- 
ized by  him,  and  that  he  would  make  sale  and  realize  with  aQ  due  diligenoe ; 
but  it  was  expressly  declared  in  said  contract  that  defendant  was,  at  all 
events,  first  to  be  paid  his  said  advances,  &c.,  before  any  payments  were  to 
be  made  to  the  parties  of  the  second  part.     Htldf 

That  the  acceptance  was  a  qualified  one,  and  that,  although  the  bill  was  in  its 
body  made  payable  on  a  certain  day,  its  payment  and  the  date  thereof  were 
regulated  by  the  terms  of  the  contract  refered  to  in  the  acceptance ; 

That  the  prices  at  which  defendant  purchased  the  lumber  of  S.  and  T.  were 
the  measure  of  his  liability  as  acceptor,  and  that,  to  entitle  plaintifi  to  re- 
cover, they  must  show  that  such  prices  exceeded  the  advances,  &c.,  ,;nade 
by  defendant  for  S.  and  T. 

And  therefore,  held  further,  that  a  count  in  plaintiffs'  declaration  alleging  that 
defendant  had  disposed  of  all  the  lumber  and  realized  the  proceeds  thereof, 
and  on  that  ground  alone  seeking  to  charge  him  as  acceptor,  without  an 
averment  of  the  amount  of  such  proceeds,  or  that  they  exceeded  or  were 
equal  to  the  advances,  &c.,  made  by  him  for  S.  andT.,  showed  no  right  of 
action  against  defendant ; 

That  a  further  count  alleging  a  sale  of  the  lumber  and  that  the  proceeds  of 
such  sale  had  been  realized,  and  that  said  lumber  at  the  prices  agreed  up<m 
betwfen  defendant  and  S.  and  T.  was  sufficient  to  pay  him  his  advances,  &c., 
made  for  them  and  leave  a  balance  sufilcient  to  pay  said  several  bills  of  ex- 
change, was  good ; 

That  a  plea  to  this  count,  alleging  as  a  bar  ''that  the  proceedt  of  the  talet  of  said 
lumber"  were  not  sufficient  to  pay  the  defendant  his  advances,  &c.,  for  S. 
and  T.  as  stated  in  said  contract,  was  bad  as  raising  an  immaterial  issue ; 

And  that  another  plea  to  this  last  count,  alleging  that  the  proceeds  of  the 
lumber  at  thepricee  agreed  n-pon  between  defendant  and  S.  and  T.  were  not 
sufficient  to  pay  him  his  advances,  &c.,  for  them  as  stated  in  said  contract, 
was  bad  as  amounting  to  the  general  issue. 
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If  the  avails  of  the  lumber,  though  falling  short  of  the  full  amount  of  defend- 
ant's acceptances,  exceeded  the  amount  of  his  advances  for  S.  and  T., 
whether  he  would  then  he  bound  to  pay  the  bills  of  exchange  in  full,  ox 
onlj  to  the  extent  of  the  balance  in  his  hands,  QtMcrc  ? 

Demurrer.  The  declaration  contained  two  counts,  the 
first  of  which  avers  that  Simons  and  Taft  on  January  3l8t, 
1843,  drew  a  certain  bill  of  exchange  of  that  date  on  the 
defendant,  and  payable  to  the  order  of  the  plaintiffs  by  the 
description  of  S.  Kellogg  &  Son,  for  $1,456.57  on  the  first 
of  July  then  next  at  the  Oneida  Bank,  and  delivered  the 
same  to  plaintiffs,  which  said  bill  of  exchange  was  accepted 
by  said  defendant  on  March  21st,  1843,  in  the  following 
words  and  figures,  to  wit;  "accepted  according  to  contract 
dated  21st  March,  1843."  That  on  said  2lBt  of  March  the 
plaintiffs  and  one  James  Rockwell  entered  into  a  certain 
contract  with  the  said  defendant  in  which  it  was  stated  that 
the  defendant  has  now  in  his  possession  a  quantity  of  lum- 
ber purchased  of  Simons  and  Taft  at  prices  agreed  upon 
between  them,  which  will  leave  a  sum  of  money  to  be  paid 
to  said  Simons  and  Taft,  and  that  the  said  plaintiffs  and 
paid  Rockwell  own  drafts  of  the  said  Simons  and  Taft  to  the 
sum  of  $4,985.36,  including  the  one  in  suit,  and  it  is  agreed 
by  the  said  defendant  that  after  paying  and  indemnifying 
himself  for  all  payments,  advances  or  responsibilities  made 
or  incurred  by  him  for  the  benefit  of  said  Simons  and  Taft,'' 
which  amount  to  $6,958.36,  he  will  pay  the  said  plaintiffs 
and  Rockwell  the  amount  of  the  drafts  when  the  lumber  so 
received  by  him  shall  be  sold  and  realized  by  him,  and  the 
said  defendant  "  is  at  all  events  to  be  first  paid  and  indem- 
nified for  all  advances  before  mentioned  before  any  pay- 
ments are  to  be  made  to  the  said  "  plaintiffs  and  Rockwell 
The  first  count  then  avers  that  the  defendant  did  sell  and 
dispose  of  the  lumber  aforesaid  and  realized  the  proceeds 
thereof,  by  means  whereof  the  defendant  became  liable,  Ac. 
The  second  count  sets  forth  the  same  bill  of  exchange  and 
contract  as  the  first,  and  avers  that  "there  was  on  the  2l8t 
March,  1843,  in  possession  of  said  defendant  lumber  then 
purchased  of  Simons  and  Taft,  which  at  said  prices  agreed 
upon  between  defendant  and  said  Simons  and  Taft  was 
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Bufficient  to  pay  and  indemnify  the  said  defendant  forallliis 
payments,  advances  and  responsibilities  for  Simons  and  Taft, 
and  leave  a  balance  sufficient  to  pay  the  demand  of  said 
plaintiffs  and  said  Kellogg  and  Rockwell ;  and  they  further 
say  that  afterwards  he,  the  said  defendant,  sold  the  lumber, 
and  realized  the  proceeds  thereof,  by  means  whereof  the 
defendant  became  liable,  &c.    The  defendant  in  his  plea 
(the  third)  to  the  second  count  ^^says  that  the  proceeds 
of  the  sales  of  the  said  lumber  in  the  said  second  count 
mentioned,  have  not  been  and  are  not  of  sufficient  amount 
to  pay  and  indemnify  the  defendant  for  all  hh  payments^ 
advances  or    responsibilities   made   or  incurred   by  him 
for  the  benefit  of  said  Simons  and  Taft  in  said  first  count 
mentioned,  which  on  March  21st,  1843,  amounted  to  $6,958- 
36  "  and  are  now  of  the  same  amount  with  interest  from 
that  date,  and  that  there  was  a  deficiency  of  $2,000  in  the 
paying  and  indemnifying  defendant.    A  farther  plea  to  the 
second  count  (refered  to  in  the  opinion  as  the  sixth  plea) 
states  that  the  proceeds  of  the  lumber  in  said  second  count 
mentioned,  at  the  .prices  agreed  upon  between  defendant  and 
Simons  and  Taft  have  not  been  and  are  not  of  sufficient 
amount  to  pay  and  indemnify  the  defendant  for  all  his  pay- 
ments, advances  and  responsibilities  for  the  benefit  of  Simons 
and  Taft  id  the  second  count  mentioned.    This  plea  con- 
cludes like  the  third.    Plaintiffs  demur  to  both  those  pleas 
for  causes  assigned,  and  which  appear  sufficiently  from  the 
opinion.    Joinders. 

(There  were  also  demurrers  to  other  pleas,  but  it  is  un- 
necessary to  set  them  out.) 
\ 

C.  P.  Kirklandj  for  plaintiffs. 

W.  Hunty  for  defendant. 

By  the  Court y  Beardslet,' Justice.  The  defendant  had 
purchased  of  Simons  and  Taft,  at  prices  agreed  upon  be- 
tween them,  a  quantity  of  lumber,  which  remained  in  his 
possession  and  unsold.  The  quantity  is  not  stated.  It  does 
not  appear  what  this  lumber  would  amount  to  at  the  prices 
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stipulated,  nor  when,  by  the  contract  between  tbem,  pay- 
ment was  to  be  made ;  but  it  does  appear  that  the  defend- 
ant had  made  payments  and  advances,  and  incurred  respon- 
sibilities for  Simons  and  Taft.  to  the  amount  of  six  thousand 
nine  hundred  and  fifty-eight  dollars  and  thirty-six  cents. 
This,  as  far  as  the  pleadings  disclose,  was  the  state  of  things 
between  the  defendant  and  Simons  and  Taft  on  the  21st 
March,  1843. 

Simons  and  Taft  had  previously  drawn  four  bills  of  ex- 
change on  the  defendant,  which  in  the  aggregate  amounted 
to  four  thousand  nine  hundred  and  eighty-five  dollars  and 
thirty-six  cents.  One  of  these  bills  was  in  favor  of  the 
plaintifis,  and  the  others  in  favor  of  one  of  the  plaintifis  and 
his  partner,  Rockwell,  and  they  were  all  payable  in  July  and 
August,  1843.  The  bill  payable  to  the  plaintiffs  was  ac- 
cepted by  the  defendant  in  writing,  as  follows :  ^'  accepted 
according  to  contract  dated  March  21,  1843,''  and  upon  this 
acceptance  the  present  action  was  brought.  The  contract 
refered  to  in  the  acceptance  is  set  out  in  the  declaration. 
It  is  between  the  defendant  of  the  first  part,  and  the  plaint- 
ifis and  said  Rockwell  of  the  second  part.  It  recites  that 
the  defendant  had  in  his  possession  a  quantity  of  lumber, 
purchased  by  him  of  Simons  and  Taft,  at  prices  agreed  upon 
between  them,  and  which  would  leave  a  sum  of  money  to  be 
paid  to  Simons  and  Taft ;  that  the  parties  of  the  second  part 
held  the  several  bills  of  exchange  already  mentioned ;  that 
the  defendant  had  made  payments  and  advances  and  incurred 
responsibilities,  for  the  benefit  of  Simons  and  Taft,  to  the 
amount  herein  before  stated ;  and  then  follows  the  engage- 
ment of  the  defendant,  which  was  "  that  after  paying  and 
indemnifying  himself  for  all  payments,  advances  or  respon- 
sibilities made  or  incurred  by  him  for  the  benefit  of  said 
Simons  and  Taft,"  he  would  pay  to  the  parties  of  the  second 
part  the  amount  of  said  bills,  when  the  said  lumber  should 
be  sold  and  the  proceeds  realized  by  him,  and  that  he  would 
make  sale  of  said  lumber  and  realize  the  proceeds  with  all 
due  diligence ;  but  it  was  expressly  declared  that  the  de- 
fendant was,  at  all  events,  first  to  be  paid  and  indemnified 
for  the  payments,  advances  and  respoiisibilities  aforesaid. 
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before  any  payments  were  to  be  made  to  the  parties  of  the 
second  part. 

A  consideration  foi  the  acceptance  of  a  bill  of  exchange 
is,  ordinarily,  to  be  implied  and  need  not  be  alleged  or 
proved,  but  an  acceptance  may  be  made  in  such  terms  as  to 
show  what  the  consideration  was,  if  any  existed,  or  that  the 
undertaking  was  wholly  gratuitous.  This  acceptance  was 
qualified  and  conditional.  It  was  not  an  engagement  to  pay 
at  the  time  specified  in  the  bill ;  nor  absolutely  to  pay  at 
any  time ;  but  it  was  an  acceptance  according  to  the  provi- 
sions of  a  particular  contract.  We  must  therefore  resort  to 
that  contract  to  ascertain  what  the  defendant's  engagement 
was ;  to  learn  the  time  of  payment,  if  one  is  therein  speci- 
fied and  fixed,  or  the  contingency  which  was  to  fix  the  time 
and  the  extent  of  the  acceptor's  liability.  This  contract  may 
show  what  was  the  assumed  consideration  for  the  accept- 
ance, and  exclude  the  presumption  of  any  other  than  such 
as  is  expressed ;  and  in  the  end  it  may  be  seen  that  no  con- 
sideration, in  fact,  existed  for  the  engagement. 

In  terms,  the  bill  in  suit  was  payable  on  the  first  day  of 
July,  1843,  but  by  the  acceptance  it  was  not  to  be  paid  by 
the  defendant  until  the  lumber,  already  mentioned,  had  been 
sold,  and  the  proceeds  thereof  realized  by  him.  This  is 
plain  enough ;  the  defendant  certainly  was  not  bound  to 
make  payment  until  he  had  received  the  proceeds  of  that 
lumber. 

But  he  was  not  bound,  absolutely,  to  pay,  when  that  oc- 
curred. I  grant  that  taking  the  mere  words  of  the  contract, 
and  looking  no  further,  the  engagement  of  the  defendant 
was  to  pay  when  the  lumber  should  be  sold  and  the  proceeds 
realized  by  him.  One  clause  of  the  contract  is  in  these 
words :  "  the  said  Lawrence  will  pay  to  the  said  parties  of 
the  second  part  the  amount  of  the  above  mentioned  drafts 
when  the  lumber  received  by  him  shall  he  sold  and  the  proceeds 
realized  hy  himJ^  But  it  would  be  most  unreasonable  to  dis- 
connect this  clause  from  other  parts  of  the  contract,  and 
take  these  words  in  their  strict  literal  import.  As  far  as  it 
can  be  done  consistently  with  the  terms  of  the  contract,  it 
should  receive  a  reasonable  construction,  avoiding  what  is 
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absurd  and  improbable.  Simons  and  Taft  probably  intended 
to  draw  for  the  whole  or  a  part  of  what  they  supposed 
would  be  their  due,  and  the  defendant,  it  is  but  reasonable 
to  conclude,  designed  to  limit  his  liability  accordingly.  How 
far  he  may  have  been  completely  successful  is  a  diflFerent 
question  and  is  not  free  from  difficulty,  but  that  he  has  to  a 
certain  extent  succeeded  in  this  purpose,  can  not,  I  think, 
be  seriously  doubted. 

Although  the  whole  of  the  lumber  may  have  been  sold 
and  the  proceeds  thereof  realized  by  the  defendant,  he  is 
not  bound  to  pay  any  thing,  as  acceptor,  if  the  amount  so 
received  is  insufficient  to  indemnify  him  for  payments,  ad- 
vances and  responsibilities  for  the  benefit  of  Simons  &  Taft, 
as  is  specified  in  the  contract.  This  is  carefully  guarded 
against,  for  the  contract  declares,  that  the  defendant  ^'  is  at 
all  events  to  be  first  paid  and  indemnified  for  all  advances 
before  mentioned,  before  any  payments  are  to  be  made  to 
the  said  parties  of  the  second  part.*'  If  the  proceeds  there- 
fore fall  short  of  the.  sum  required  for  the  defendant's  in- 
demnity, th^  contingency  on  which  he  was  to  become  liable 
as  acceptor  has  not  occurred,  and  no  right  of  action  exists 
against  him. 

But  if  the  avails  of  the  lumber  should  exceed  the  amount 
of  said  advances,  and  still  fall  ^hort  of  the  full  amount  of 
bills  drawn  by  Simons  and  Taft,  and  thus  specially  accepted 
bj'  the  defendant,  a  question  would  then  arise  whether  the 
defendant  was  bound  to  pay  such  bills  in  full,  or  only  to  the 
extent  of  the  balance  in  his  hands.  This  question  does  not 
arise  on  the  present  pleadings,  and  I  shall  leave  it  to  be 
determined  when  the  facts.make  it  necessary  to  do  so. 

In  the  view  which  I  take  of  this  acceptance  it  becomes 
necessary  to  determine  the  prices  at  which  the  lumber  is  to 
be  estimated  in  ascertaining  the  amount  of  the  proceeds 
thereof  received  by  the  defendant. 

The  lumber  had  been  sold  to  the  defendant  at  prices 
agreed,  but  the  time  when  he  was  to  pay  for  it  is  not  shown, 
nor  are  the  prices  specified.  It  was  his  own  property,  in 
his  own  possession ;  and  between  him  and  Simons  and  Taft, 
the  prices  agreed  upon  between  them  were  the  measure  of 
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his  liability.  But  other  persons  became  parties  in  interest, 
and  so  far  as  respects  the  time  of  payment,  the  defendant 
agreed  with  the  plaintififs  and  Rockwell,  that  when  he  should 
have  made  sale  of  the  lumber  and  received  the  avails  thereof 
he  would  make  payment  to  them.  This  event  was  sufficiently 
« certain,  and  fixed  the  period  which  was  to  determine  the 
defendant's  liability.  But  there  is  nothing  in  the  contract 
made  by  the  defendant  with  the  plaintiffs  and  Rockwell, 
which  changed  the  prices  he  was  to  pay  for  the  lumber. 
The  prices  at  which  the  lumber  had  been  purchased  of  Si- 
mons and  Taft  must  therefore  determine  the  extent  of  the 
defendant's  liability  as  acceptor,  so  far  as  the  amount  thereof 
is  a  material  fact.  And  in  order  to  recover,  the  plaintiffs 
must  not  only  show  that  the  lumber  has  been  sold  and  the 
proceeds  realized  by  the  defendant,  but  that  these  proceeds, 
at  the  prices  so  agreed  upon,  at  the  least,  exceed  the  amount 
of  the  previous  payments,  advances  and  responsibilities  of 
the  defendant  for  the  benefit  of  Simons  and  Taft. 

The  contract  refered  to  in  the  acceptance  not  only  de- 
termines the  character  of  the  latter  engagement,  but  it  also 
shows  the  consideration,  as  far  as  any  e^^ists,  to  uphold  that 
promise.  To  the  extent  of  his  liability  to  Simons  and  Taft, 
over  and  above  prior  payments,  advances  and  responsibili- 
ties on  their  account,  there^as  an  ample  consideration  for 
the  defendant's  acceptance,  but  beyond  this  none  appears  to 
have  existed.  If  the  acceptance  therefore  could  be  con- 
strued as  an  absolute  engagement  to  pay  the  bills,  it  would 
be  a  nudum  pactum^  if  we  assume,  what  is  alleged  to  be  true, 
that  the  proceeds  of  the  lumber  fell  short  of  the  amount  re- 
quired to  indemnify  the  defendant  for  his  previous  payments, 
advances  and  responsibilities. 

If  these  views  are  correct  they  decide  the  questions  arising 
on  these  demurrers. 

The^r^^  count  in  the  declaration  alleges  that  the  defend- 
ant had  disposed  of  all  the  lumber  and  realized  the  proceeds 
thereof,  and  on  that  ground  alone  seeks  to  charge  him  as 
acceptor.  It  does  not  allege  the  amount  of  such  proceeds, 
or  that  they  exceeded,  or  were  equal  to  the  previous  pay- 
mentSy  advances  and  responsibilities  of  the  defendant  for 
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the  benefit  of  Simons  &  Taft.  This  count  is  bad  ^  it  shows 
no  right  of  action  against  the  defendant ;  and,  without  re«- 
gard  to  the  pleas  interposed,  the  defendant  is  entitled  to 
judgment  on  the  demurrers  to  those  pleas,  because  the  count 
is  vicious. 

The  second  count  in  the  declaration  is  of  another  descrip« 
tion.  It  not  only  alleges  a  sale  of  the  lumber  and  that  the 
defendant  had  realized  the  proceeds  thereof,  but  that  said 
lumber,  at  the  prices  agreed  upon  therefor  between  the  de- 
fendant and  Simons  and  Taft,  was  sufficient  to  pay  and  in- 
demnify the  defendant  for  all  his  payments,  advances  and 
responsibilities  for  the  benefit  of  Simons  &  Taft,  as  is  men- 
tioned in  said  contract,  and  leave  a  balance  or  surplus  suffi- 
cient to  pay  and  satisfy  the  several  bills  of  exchange  men- 
tioned in  said  contract. 

This  count  is  good,  and  if  the  facts  are  as  alleged  the 
plaintiffs  must  recover. 

The  third  plea,  which  is  to  this  count,  is  founded  on  a 

wrong  principle.  It  alleges  as  a  bar,  "  that  the  proceeds  of 
the  sales  of  said  lumber  were  not  of  sufficient  amount  to  pay 

and  indemnify  the  defendant  for  his  payments,  advances  and 

responsibilities  for  the  benefit  of  Simons  and  Taft,  as  is  stated 

in  said  contract. 

This  offers  an  issue  on  an*  immaterial  fact.  It  was  of  no 
possible  consequence  what  might  be  the  amount  of  the  pro^ 
ceeds  of  the  lumber,  <is  sold  by  the  defendant.  He  may  have 
sold  it  at  half  its  value,  or  at  a  mere  nominal  price,  but  that 
would  not  touch  the  point  of  his  liability  to  Simons  and  Taft 
or  as  acceptor  of  this  bill.  The  count  alleges  that  the  lumber, 
at  the  prices  agreed,  was  sufficient  to  indemnify  the  defend- 
ant and  pay  the  several  bills  accepted  by  him,  and  the  plea 
wholly  fails  to  meet  this  substantial  ground  for  a  recovery. 

The  sixth  plea  is  also  to  the  second  count.  It  alleges  that 
the  proceeds  of  the  lumber  at  the  prices  agreed  upon  be- 
tween the  defendant  and  said  Simons  &  Taft  had  not  been, 
and  were  not  of  sufficient  amount  to  indemnify  the  defend- 
ant for  his  payments,  advances  and  responsibilities,  as  set 
forth  in  said  contract. 

This  plea  amounts  to  the  general  issue.    The  plaintiffs 
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allege  in  the  second  count,  and,  if  the  general  issue  is  pleaded, 
they  must  prove  that  the  lumber,  at  the  prices  agreed, 
amounted  to  more  than  was  required  for  the  defendant's 
indemnity.  The  plea  is  plainly  bad  as  amounting  to  no 
more  than  the  general  issue,  and  that  is  assigned  as  a  special 
cause  of  demurrer.  {The  Bank  of  Auburn  v.  Weed  and  another, 
19  Johns.,  300 ;  Wheeler  v.  Curtts,  11  Wend.,  653,  660.) 

I  have  intended  not  to  go  beyond  the  case  in  hand,  but  to 
confine  myself  strictly  to  what  arises  on  these  pleadings. 
No  opinion  is  given,  nor  designedly  intimated,  upon  any 
other  state  of  facts.  The  obscurity  of  this  agreement,  and, 
in  some  aspects,  its  absurdity  ;  the  doubt,  for  there  is  room 
to  doubt  what  the  parties  could  have  meant  by  such  an  in- 
strument, all  conspire  to  impress  upon  us  the  propriety 
of  forbearance  and  caution.  Whatever  difficulties  exist  in 
the  case  as  it  is,  it  must  be  decided,  but  there  the  court 
should  stop. 

The  defendant  is  entitled  to  judgment  on  the  demurrers 
to  the  pleas  to  the  Jirst  count,  and  the  plaintiffs  on  the  de- 
murrers to  the  pleas  to  the  second  count,  with  leave  to  each 
party  to  amend  on  the  usual  terms. 

Ordered  accordingly. 


Chables  a.  Baldwin  and  others  vs.  Elisha  Walswobth. 

Bj  2  B.  S.,  236,  f  57|  if  in  a  suit  in  a  ooart  of  a  justice  of  the  peace  the  de- 
fendant neglect  to  plead  or  give  notice  of  any  set  off,  which,  according  to 
the  preceding  provisions  (2  R.  S.,  234,  5),  might  have  been  allowed  to  him 
on  the  trial  of  the  canse,  he  is  forever  thereafter  precluded  from  maintaining 
anj  action  to  recover  the  same,  or  any  part  thereof. 

A  plea,  setting  up  such  a  state  of  facts,  is,  on  its  face,  an  effectual  bar  to  the 
action. 

A  replication  to  two  pleas — the  one  alleging  that  in  a  suit  before  a  jastice  of 
the  peace,  in  which  the  present  plaintiff  were  defendants  and  the  present 
defendant  was  plaintiff,  the  (now)  plaintifl^  stt  offtht  tanu  demandt  ken  madt 
and  recovered  Judgment  thereon,  the  other  that  after  the  (now)  plaintifls' 
demand  became  due  the  (now)  defendant  impleaded  them  in  a  suit  before 
a  Justice  of  the  peaoe  for  demands  arising  on  contract,  and  that  they  pleaded 
a  set-off  in  said  suit  and  recovered  judgment,  bat  neglected  to  set  off  the 
itmandt  on  which  tki$  action  is  brought — ,  that  on  the  trial  of  the  said  snit 
ih9  (^ow)  plaintiib  did  offer  evidence  of  the  said  demands  but  that  auoh 
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evidence  was  objected  to  and  ezcladed,  is  bad  as  to  the  first  plea,  because 
sach  a  replication  virtuallj  concedes  the  plea  to  be  true  and  Uien  sets  np, 
by  way  of  avoidance,  matter  immaterial  as  pleaded.  As  to  the  other  plea, 
the  replication  is  also  bad ;  for,  by  2  R.  S.,  235,  f  51,  "  to  entitle  a  defend- 
ant to  a  set-off,  he  must  plead  or  give  notice  of  the  same  "  at  the  joining  of 
issae,  and  a  neglect  to  do  so  in  a  proper  case  is  a  bar  to  a  recovery  on  the 
demand  so  neglected  to  be  set  off  (2  R.  S.,  236,  f  57). 

A  farther  replication  to  said  pleas,  that  the  demands  contained  in  the  first 
count  of  the  declaration  were  not  at  the  time  of  the  commencement  of  the 
suit  in  the  said  pleas  ment^ned,  **  such  demands  as  by  law  could  be  set  off 
in  the  said  suit,"  with  a  conclusion  to  the  country,  is  bad  as  attempting  to 
put  in  issue  matter  of  law  and  not  matter  of  fact.  It  is  also  a  dex>arture 
from  the  first  count  of  the  declaration,  which  shows  that  such  demands 
were,  in  their  nature,  proper  by  way  of  set-off. 

A  farther  replication  to  said  pleas,  that  the  said  demands  were  at  the  time  of 
the  suit  before  the  Justice  and  still  are  *'  more  than  $100  greater  than  the 
Judgment  rendered  in  that  suit  «r  action,  and  than  the  moneys  by  the  said 
defendant  in  any  manner  recovered  in  any  suit  or  action,''  is  bad  as  a  reply 
to  the  first  plea  which  sets  up  that  these  demands  were  actually  carried  into 
Judgment.  As  to  the  second  plea,  it  is  bad  as  not  making  out  one  of  the 
exceptions  enumerated  in  2  R.  S.,  236,  f  68. 

Semble.  Where  the  plaintiff  on  the  trial  before  a  Justice  of  the  peace  pro- 
cures the  rejection  of  causes  of  action  properly  introduced  as  matters  of  set- 
off, he  can  not  set  up  the  Judgment  in  that  suit  as  a  bar  to  a  suit  on  the 
causes  of  action  thus  rejected.  Per  Bkasdslkt,  J.,  citing  Phinney  v.  Earltf 
9  Johns.,  352.   (a) 

Demurrers.  Plaintiffs  sued  defendant  in  debt.  Declara- 
tion ;  for  price  and  value  of  certain  goods,  Ac,  sold  and  de- 
livered ;  for  the  price  and  value  of  certain  work  done,  Ac. ; 
for  money  lent,  paid,  had  and  received,  Ac. ;  for  interest 
due  from  defendant  to  plaintiffs  for  a  forbearance  of  money, 
and  for  money  found  to  be  due  on  a  settlement  of  accounts. 

(a)  To  a  plea  avering  that  the  plaintiff's  demand  was  set  off,  tried  and  de- 
termined in  a  former  action  brought  by  the  defendant  against  the  plaintiff,  the 
latter  replied  that  on  a  former  trial  his  present  demand  was  offered  to  be  set 
off,  but  was  rejected  on  the  application  of  defendant  in  that  cause ;  hdd,  a 
good  answer  to  the  plea.  Babcock  v.  Peck^  4  Den.,  292.  Where  the  plaintiff, 
in  a  Justice's  court,  declared  on  a  special  contract,  by  which  the  defendant 
agreed  to  transfer  to  him  one  thousand  dollars'  worth  of  rail-road  stock,  but 
claimed  damages  to  one  hundred  dollars  only,  and  the  defendant  pleaded  that 
in  a  former  action,  on  contract,  brought  by  himself  against  the  plaintiff  before 
»  Justice,  the  plaintiff  had  neglected  to  set  off  his  present  demand ;  Juldf  that 
the  plea  was  bad,  because  the  demand  was  either  unliquidated,  or  was  for  the 
sum  of  one  thousand  dollars ;  and  in  either  case  could  not  haye  been  set  off 
in  the  former  action.    R. 
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Last  count  of  declaration  was  on  a  justice's  judgment  for 
(59.46,  damage  and  costs,  in  favor  of  plaintiffs  in  this  suit 
against  defendant  in  this  suit,  rendered  in  a  suit  in  which 
the  plaintiffs  here  were  defendants.    Pleas.    First,  the  gen- 
eral issue.    Second,  as  to  all  the  counts  except  the  last,  that 
before  the  commencement  of  this  suit  the  now  defendant 
impleaded  the  now  plaintiffs  before  a  justice  of  the  peace 
in  an  action  of  assumpsit  in  which  the  nowplaintifls  set  off 
the  same  identical  cause  and  causes  of  action  set  forth  in 
their  declaration  in  this  suit  other  than  the  said  last  count 
thereof,  and  that  the  now  plaintiffs  (then  defendants)  re- 
covered judgment  in  said  suit  before  the  said  justice  against 
the  now  defendant  (then  plaintiff)  in  the  sum  of  $59.46,  as 
well  for  the  same  identical  cause  and  causes  of  action  in  the 
(now)  plaintiffs'  declaration  set  forth  (other  than  the  said 
last  count  thereof)  as  for  their  costs  in  the  said  suit  before 
the  said  justice,  which  judgment  now  remains  in  full  force. 
Third  plea  as  to  all  the  counts  in  the  said  declaration  ex- 
cept the  said  last  count  thereof,  that  after  the  now  plaintiffs' 
causes  of  action  (except  that  stated  in  the  said  last  count) 
had  accrued  the  now  defendant  impleaded  them  before  the 
said  justice  in  an  action  of  trespass  on  the  case  upon  de- 
mands arising  upon  contract,  ^c. ;  that  the  now  plaintiffs 
(then  defendants)  pleaded  in  said  suit  the  general  issue  and 
a  set-off,  and  recovered  judgment  for  (59.46,  damages  and 
costs,  but  that  they  neglected  to  set  off  the  causes  of  action 
in  their  declaration  in  this  suit  mentioned,  other  than  the 
said  last  count  thereof.    Verification  to  second  and  third 
pleas.     Third  replication  to  said  second  and  third  pleas. 
That  on  the  trial  before  said  justice  these  plaintiffs  did  of- 
fer evidence  and  proper  proof  of  the  said  demands  in  the 
said  declaration  except  the  last  count  thereof  mentioned, 
and  that  the  (now)  defendant  objected  to,  and  the  said 
justice  rejected,  said  evidence.    "Verification.    Fourth  re- 
plication to  said  second  and  third  pleas.    That  at  the  time 
of  the  commencement  of  the  said  suit  in  those  pleas  men- 
tioned the  said  demands  in  the  said  declaration,  except  the 
last  count  thereof,  mentioned  were  not  such  as  could  by  law 
be  set  off  in  the  said  suit  ia  manner  and  form,  &c.;  and  this 
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the  plaintiflfe  pray  may  be  inquired  of  by  the  country,  &c. 
Fifth  replication  to  said  second  and  third  pleas.  That  the 
said  demands  in  the  said  declaration,  except  the  last  count 
thereof,  mentioned  were  at  the  time  of  the  commencement 
of  the  said  suit  in  those  pleas  mentioned  more  than  (100 
greater  than  the  judgment  rendered  in  that  suit  and  than 
the  moneys  by  the  said  defendant  in  any  manner  recovered 
in  any  suit.  Verification.'  Demurrer  to  third  replication. 
Causes  of  demurrer.  First.  It  purports  to  answer  the  sec- 
ond and  third  pleas  and  does  not  answer  both,  as  one  avers 
that  the  plaintiffs  did  set  off  the  same  identical  causes  of 
action,  and  the  other  alleges  that  they  neglected  to  set  them 
off;  the  second  plea  also  alleges  that  the  same  identical 
claim  was  allowed  and  recovery  had  thereon,  which  the  re- 
plication only  denies  argumentatively.  Second  cause.  The 
replication  does  not  show  that  the  evidence  offered  was  re- 
levant, or  that  it  was  offered  as  to  all  the  demands,  or  that 
they  were  all  rejected.  Wherefore,  &c.  Demurrer  to  fourth 
replication.  Causes  of  demurrer.  First.  It  purports  to 
answer  the  second  and  third  pleas  and  is  not  a  proper  answer 
to  either,  especially  the  second  which  alleges  that  they  did 
set  off  the  same  claims  in  the  said  declaration  mentioned, 
which  is  not  denied.  Second.  It  attempts  to  put  in  issue 
a  matter  of  law,  viz.,  whether  the  claims  were  or  were  not 
a  legal  set-off.  Third.  It  does  not  deny  that  the  said  dem- 
ands were  in  fact  set  off,  but  inferentially  by  saying  that 
they  could  not  by  law  be  set  off.  Fourth.  It  does  not  show 
why  or  wherein  the  said  demands  were  not  a  legal  set  off. 
Fifth.  The  replication  is  a  departure  from  the  declaration 
inasmuch  as  the  declaration  shows  that  the  said  demands 
were  such  as  would  be  a  legal  set  off.  Sixth.  The  second 
plea  avers  that  the  same  demands  were  set  off  and  allowed 
and  judgment  had  thereon,  which  is  not  denied  but  by  in- 
ference, if  at  all.  Wherefore,  &c.  Demurrer  to  the  fifth 
replication.  Causes.  First.  It  alleges  that  the  demands 
in  the  declaration  mentioned  were,  at  the  time  of  the  com- 
mencement of  the  suit  before  the  justice,  more  than  $100 
greater  than  the  judgment  in  that  suit,  and  does  not  state 
how  much  that  judgment  was,  or  in  whose  favor  it  was 
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rendered,  or  refer  to  the  judgment  mentioned  in  said  pleas- 
Second.    It  alleges  that  the  plaintiffs'  said  demands  were 
more  than  $100  greater  than  any  moneys  by  the  said  de- 
fendant in  any  manner  recovered  in  «ny  action,  without 
saying  against  whom  or  in  what  court  or  at  what  time,  and 
which  supposes  a  judgment  in  favor  of  defendant,  while 
the  pleas  to  which  it  refers  mention  no  judgment  but  one 
in  favor  of  the  plaintiffs.    Third.    The  judgment  being  in 
favor  of  the  then  defendants  (now  plaintiffs)  is  conclusive 
that  no  more  was  due  them.    Fourth.    The  replication  at- 
tempts to  answer  the  second  and  third  pleas,  and  is  no 
answer  to  both  or  either ;  it  does  not  answer  the  second 
which  alleges  that  the  plaintiffs  did  in  fact  set  off  the  same 
demands ;  it  does  not  answer  the  third,  which  alleges  that 
the  plaintiffs  did  recover  a  judgment  in  said  suit  for  demands 
there  set  off  by  them.    Fifth.    It  is  argumentative  and  in- 
ferential inasmuch  as  it  supposes  that  if  the  plaintiffs  were 
not  bound  to  set  off  their  claim  in  the  said  suit,  they  did 
not  in  fact  set  them  off.    Sixth.    It  is  double,  as  it  says  the 
plaintiffs'  claim  was  more  than  $100  greater  than  the  said 
judgment  which  was  in  favor  of  the  plaintiffs,  and  also  than 
any  moneys  by  the  defendant  recovered  in  any  manner. 
Wherefore,  &c.    Joinder  in  demurrers. 

jff.  ^.  Foster^  for  defendant. 

I.  The  third  replication  is  bad,  because  1.  It  assumes  to 
answer  the  second  and  third  pleas  and  does  not  answer  both, 
as  the  second  plea  alleges  that  the  plaintiffs  did  set  off  the 
same  demands,  and  that  they  were  allowed,  &c.,  and  a  re- 
covery had  for  them ;  which  the  replication  does  not  deny, 
except  by  argument,  &c. ;  and  the  third  plea  alleges  that 
they  neglected  to  set  them  off.  As  the  action  before  the 
justice  was  such  that  the  plaintiffs  here  were  bound  to  set 
off  their  claims,  it  is  a  bar  to  another  action,  even  if  the 
justice  wrongfully  rejected  them.  If  aggrieved  by  the  de- 
cision, the  defendant  must  either  bring  his  certiorari  or  ap- 
peal, and  is  not  to  be  allowed  to  relitigate  it  by  separate 
suit.      (10  Johns.,  365;    16  id.,  136;  Phinney  v.  Earle,  9 
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Johns.,  352,  3;  Welden  v.  Case,  16  Wend.,  583.)  The  case 
of  Phinney  v.  EarU  merely  decides  that,  upon  a  prober  issue^ 
if  the  plaintiff  objects  to  the  set  off  and  it  is  rejected,  the 
claim  80  disallowed  is  not  barred.  Here  the  demand  was 
not  put  in  issue,  but  the  defendant  below  offered  to  prove  it^ 
on  the  trial  without  putting  it  in  issue.  2.  The  replication 
does  not  show  that  the  evidence  offered  was  relevant,  or 
that  it  was  offered  as  to  all  the  demands,  or  that  they  were 
all  rejected.  The  replication  is  not  an  answer  to  both  pleas, 
as  the  second  alleges  that  plaintiff  did  set  off  the  same 
demands  and  recovered  for  them,  which  is  not  denied  but 
by  inference ;  and  the  third  avers  that  the  plaintiffs  did  plead 
a  set-off  of  some  demands,  but  neglected  to  set  off  these 
demands,  which  is  not  denied.  If  the  replication  is  good 
as  to  that  plea  which  avers  that  they  neglected  to  set  off, 
yet  it  is  not  a  proper  answer  to  that  which  alleges  that  they 
did  set  off.  The  offer  to  prove  the  demands  on  the  trial  is 
no  answer  to  the  pleas ;  they  should  have  shown  that  they 
pleaded  or  gave  notice  when  issue  was  joined.  See  2  B-  S., 
235,  §  51 ;  236,  §  57.  This  must  be  done  at  the  first  ap- 
pearance, and  not  at  tne  trial.  2  R.  S.,  233,  §  47.  Where 
two  summonses  were  returnable  at  the  same  time,  and  the 
defendant  neglected  to  plead  his  set-off  in  the  cause  first 
called,  he  was  not  allowed  to  present  it  in  the  other.  5er- 
geant  v.  Holmes,  3  Johns.,  428 ;  McKewan  v.  Gardner,  ib.,  137, 
8.  3.  If  the  evidence  offered  or  proof  proffered  was  not 
relevant  or  proper,  it  ought  to  have  been  rejected  by  the 
justice ;  and  as  the  third  plea  avers  that  the  plaintiff  made 
a  set-off  of  some  demands,  but  neglected  to  set  off  those, 
the  justice  was  right  in  rejecting  proof  of  it,  it  not  having 
been  pleaded  as  a  set-off.  If  the  plaintiff's  demands  were 
due,  as  both  pleas  aver,  and  they  did  not  set  off  some  mat- 
ters and  recover  for  them,  as  the  third  plea  alleges,  it  is  a 
bar  to  the  residue.    See  16  Johns.,  136. 

IL  The  fourth  replication  is  not  a  proper  answer  to  either 
plea.  1.  Not  to  the  second,  which  avers  that  the  same  dem- 
ands were  in  fact  set  off  and  a  recovery  had  for  them,  which 
is  not  denied  but  by  inference.    If  the  replication  shows  a 
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good  reason  for  not  Betting  off  the  plaintiff's  claims,  as 
avered  in  the  third  plea,  it  certainly^is  not  a  proper  answer 
to  the  second,  which  avers  that  they  did  set  off  and  recover 
for  this  very  claim.  No  matter  whether  the  set  off  arose 
upon  contract  or  in  tort,  if  once  set  off,  it  is  afterwards  bar- 
red. 2  Cow.  Treat.,  728 ;  3  Caine,  152;  Milson  v.  LarmotUh, 
3  Johns.,  433 ;  McLean  v.  Httgamiy  13  id.,  184.  2.  It  at- 
tempts to  put  in  issue  a  matter  of  law,  viz.,  whether  the 
claims  were  or  were  not  a  legal  set  off;  and  does  not  show 
why  they  were  not  a  legal  set  off.  If  I  be  sued  for  taking 
goods  and  I  wish  to  justify  under  an  attachment  or  execu- 
tion, it  is  not  enough  to  plead  that  I  lawfully  took  the  goods 
under  an  attachment  or  execution,  for  this  is  an  inference 
of  law ;  but  I  must  set  forth  and  state  the  facts  to  show  its 
regularity.  2  Cow.  Treat,  720;  1  Chit.  PL,  462.  Defendant 
on  the  return  of  a  warrant  pleaded  that  the  warrant  was 
improperly  issued,  which  was  overruled.  A  trial  was  had, 
and  judgment  for  plaintiff  for  (40.  On  appeal  the  common 
pleas  reversed  the  judgment,  or  rather  gave  judgment  of 
discontinuance.  On  error  to  this  court,  the  court  say — ^The 
facts  miist  be  specially  pleaded ;  it  7s  not  enough  to  allege 
generally  that  the  warrant  was  improperly  issued:  that  is  a 
question  of  law  depending  upon  the  sufficiency  of  the  af- 
fidavit    See  Swartwotd  v.  Roddes,  5  Hill,  119,  120. 

III.  The  replication  departs  from  the  declaration,  as  that 
shows  the  demands  were  such  as  would  have  been  a  legal 
set  off.  1.  The  declaration  shows  that  plaintiffs'  claims 
were  such  as  would  be  a  legal  set  off,  if  they  were  due, 
and  both  pleas  are  that  they  were  due,  which  is  not  denied. 
It  is  not  denied  that  they  were  due,  nor  said  why  they  were 
not  such  claims  as  could  be  set  off.  2.  As  the  plaintiffs  re- 
covered for  them  (as  is  avered  in  the  second  plea  and  not 
denied),  they  are  estopped  from  saying  that  they  were  not 
a  legal  set  off,  for  no  matter  whether  legal  or  not.  3.  At  all 
events  if  the  replication  is  good  as  to  the  third  plea,  which 
avers  they  neglected  to  set  off,  it  is  not  to  the  second  which 
avers  they  did  set  off  and  recover  for  it.  It  is  not,  however, 
good  to  that  plea,  for  the  reasons  above  given.  (See  14 
Johns.,  132.) 
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IV.  The  fifth  replication  is  bad,  because  1.  It  avers  that 
the  demands  in  the  declaration,  at  the  time  the  suit  before 
the  justice  was  commenced,  were  more  than  $100  greater, 
than  the  judgment  in  that  suit,  and  does  not  state  how  much 
that  judgment  was,  nor  in  whose  favor,  nor  refer  to  the 
judgment  in  the  pleas.  The  statute  providing  that,  when 
the  defendant's  claim  in  the  justice's  court  is  over  $100 
greater  than  the  plaintiflF's,  the  defendant  may  bring  his 
action  for  it,  does  not  apply  where  the  defendant  recovers  a 
judgment  for  damages  before  the  justice ;  but  only  where 
the  defendant  recovers  costs.  (See  2  R.  S.,  235,  §§  52,  53, 
57,  58.)  The  statute  says  if  the  balance  found  due  defend* 
ant  exceeds  $100,  the  justice,  if  required,  shall  set  off  so 
much  as  shall  satisfy  plaintiff's  demand,  and  render  a  judg- 
ment for  defendant  for  costs ;  but  if  defendant  does  not  re* 
quire  it,  the  justice  shall  render  a  judgment  of  discontinu- 
ance, with  costs,  and  the  defendant  may  thereafter  sue  and 
recover  his  demand.  2.  This  replication  says  the  plaintiffs' 
demands  in  thi?  suit  were  more  than  $100  greater  than  any 
money  by  the  defendant  recovered  in  any  action  or  suit,  and 
does  not  state  against  whom,  in  what  court,  or  at  what  time ; 
and  which  supposes  a  judgment  in  favor  of  defendant,  while 
the  pleas  mention  no  such  judgment  or  recovery,  but  a  judg- 
ment in  favor  of  the  plaintiffs.  3.  The  defendants  before 
the  justice  having  taken  a  judgment  in  that  court  for  a  set 
off  (as  set  forth  in  the  pleas),  the  judgment  is  conclusive 
that  no  more  was  due  them,  and  is  a  bar  to  this  action,  ex- 
cept the  last  count.  They  could  not  split  up  their  claim, 
take  a  judgment  before  the  justice  (as  is  avered  in  the  pleas 
and  not  denied),  and  then  sue  for  the  residue.  4.  It  attempts 
to  answer  the  second  and  third  pleas,  but  do^s  not  answer 
the  allegation  of  the  second,  that  the  plaintiffs  did  in  fact 
set  off  and  recover  their  demands  in  this  suit  claimed.  Nor 
the  allegation  in  the  third  plea,  that  they  did  set  off  some 
demands  and  recover  for  them.  5.  It  is  argumentative  and 
inferential,  as  it  supposes  that,  if  the  plaintiffs  wc?ie  not 
bound  to  set  off  their  claims  before  the  justice,  they  there- 
fore did  not  set  them  off.  6.  It  is  double.  It  says  the 
plaintiffs'  claim  was  more  than  $  100  greater  than  the  judg- 
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ment  which  was  in  favor  of  the  plaintiffs^  and  also  greater 
than  the  moneys  recovered  by  the  defendant. 

If  these  replications  are  held  good,  the  consequence  will 
be  that  the  plaintiffs  in  this  suit  will  be  let  in  to  claim  all 
the  matters  which  they  litigated  before  the  justice,  and  for 
which  they  recovered  (59.46,  damages  and  costs. 

W,  Tracy,  for  plaintiffs,  cited  Phinney  v.  EarUy  19  Johns., 
363 ;  Turtle  v.  Smith,  10  Wend.,  386 ;  Gould  v.  Ray,  13  id., 
633;  Case  v.  Bougfitm,  11  id.,  106 ;  1  Chit.  PL,  678,  9. 

By  the  Court,  Beardsley,  J.  The  first  count  in  the  de- 
claration is  in  debt  on  simple  contract,  for  goods,  work, 
money,  Ac,  in  the  usual  form.  To  this  the  defendant  pleaded 
as  a  second  plea  a  former  recovery  for  the  same  causes  of 
action,  the  judgment  being  rendered  in  a  justice's  court  in 
an  action  wherein  the  present  defendant  was  plaintiff,  and 
the  now  plaintiffs  were  defendants.  It  is  pleaded  as  a  judg- 
ment in  favor  of  the  defendants  in  that  cause  for  (69.46, 
being  an  amount  of  set-off  in  their  favor  and  costs.  (2  R.  S., 
235,  §  52.) 

The  third  plea  to  said  count  is  founded  on  the  statute, 
which  declares  that  '^  if  a  defendant  neglect  to  plead  or  give 
notice  of  any  set-off,  which,  according  to  the  preceding 
provisions,  might  have  been  allowed  to  him  on  the  trial  of 
the  cause,  he  shall  forever  thereafter  be  precluded  from 
maintaining  any  action  to  recover  the  same,  or  any  part 
thereof."  (§  57.)  A  case  under  this  section  is  made  by  the 
plea,  and  on  its  face  an  effective  bar  is  presented. 

No  objection  to  the  substance  or  form  of  either  of  these 
pleas  is  made  on  the  part  of  the  plaintiffs,-  but  it  is  insisted 
that  the  replications  demurred  to,  furnish  good  ansWers  to 
the  pleas. 

Three  replications  (numbers  3,  4,  5)  are  in  question,  each 
of  which  assumes  to  be  an  answer  to  both  pleas,  and  must 
furnish  a  good  answer  to  both  or  the  pleading  is  vicious. 
(1  Ch.  PL,  8th  Amer.  ed.,  523  ;  Lattice  v.  Vail,  17  Wend.,  188 -, 
J^evins  v.  Keeler,  6  Johns.,  63.) 

The  third  replication  is  that  on  the  trial  of  the  suit  or 
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action  mentioned  in  said  pleas  (for  the  replication  errone- 
ously assumes  that  but  one  suit  or  action  is  mentioned ),  the 
defendants  therein  '^  did  otfer  evidence  and  proffer  proof  of 
the  said  demands"  claimed  in  said  first  count,  and  the 
plaintiff  in  said  cause  '^  objected  to  the  same,  and  the  court 
then  did  thereupon  upon  the  prayer  of  said  "  plaintiff  *'  ad- 
judge and  determine  that  the  said  demands  should  not  be 
received,  and  did  exclude  and  reject  the  same/'  concluding 
with  a  verification. 

This  is  clearly  no  answer  to  the  first  of  these  pleas.  That 
sets  up  a  recovery  for  the  same  causes  of  action  specified  iu 
the  first  count,  and  the  replication^  virtually  conceding  that 
the  plea  is  true,  sets  up  new  matter  to  avoid  the  effect  of  the 
recovery.  By  a  recovery  of  judgment  on  simple  contract 
debts,  they  are  merged  and  extinguished,  and  such  must  be 
taken  to  have  been  the  effect  of  the  judgment  in  this  case. 
The  replication  furnishes  no  ground  of  escape  from  this  con- 
clusion. It  may  be  true,  as  the  replication  alleges,  that 
objection  was  made  to,  and  that  the  court  decided  to  exclude 
and  reject  these  demands,  and  yet,  in  the  further  progress 
of  the  trial,  they  may  have  been  allowed  and  carried  into 
judgment  as  the  plea  states.  We  can  not  understand  the 
replication  as  denying  that  fact,  although  issue  upon  it 
might  have  been  taken.  But  the  point  is  evaded,  and  matter 
wholly  immaterial  as  pleaded,  is  set  up  by  way  of  avoidance. 

This  alone  would  entitle  the  defendant  to  judgment  on  the 
demurrer  to  the  third  replication,  but  the  replication  is  also 
bad  as  an  answer  to'  the  third  plea.  "  To  enable  a  defend- 
ant to  make  a^set-ofi*  on  the  trial  in  a  justice's  court,  he  must 
plead  or  give  notice  of  it "  (§  51),  and  a  neglect  to  do  so,  in 
a  proper  case,  is  a  perpetual  bar  to  a  recovery  on  demands 
so  neglected  to  be  set  off.  (§  57.)  That  is  the  defence  inter- 
posed by  the  third  plea,  and  it  is  not  a  good  answer  to  show, 
as  is  done  by  this  replication,  that  on  the  trial  proof  of  these 
demands  was  offered  and  objected  to,  and  that  the  justice 
thereupon  refused  to  receive  said  demands.  As  the  case 
was  before  the  justice  he  decided  correctly,  for  these  causes 
of  action  had  not  been  brought  before  him  by  plea  or  notice 
of  set-off.    True,  the  plea  says  the  defendants  pleaded  the 
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general  issue  and  a  set-off,  but  this  could  not  have  been  a 
set-off  of  these  demands,  for  in  a  subsequent  part  of  the 
plea  it  is  expressly  alleged  that  the  defendants  neglected 
'Ho  plead  or  set  off"  the  demands  mentioned  and  claimed 
in  the  first  count. 

As  theje  causes  of  action  were  not  in  issue  before  the 
justice,  and  we  must  intend  were  for  that  cause  rejected  by 
him,  it  is  unnecessary  to  inquire  what  would  be  the  effect 
of  a  rejection  by  the  justice  of  causes  of  action  properly  be- 
fore him,  upon  the  pleadings,  as  matters  of  set-off.  It  may 
be  that  where  the  plaintiff  procures  such  rejection  to  be 
made,  he  can  not  set  up  the  judgment  as  a  bar,  and  the  case 
of  Phinneyy.  Earle  (9  Johns.,  352)  gives  countenance  to  that 
idea ;  but  we  express  no  opinion  upon  it. 

The  fourth  replication  to  these  pleas  is  that  the  demands 
contained  in  the  first  count  of  the  declaration  were  not,  at 
the  time  of  the  commencement  of  the  said  suit  or  action  in 
the  said  pleas  mentioned,  '^  such  demands  as  by  law  could  be 
set  off  in  the  said  suit  or  action,"  with  a  conclusion  to  the 
country. 

This  is  bad  pleading ;  it  attempts  to  put  in  issue  matter 
of  law  and  not  matter  of  fact. 

The  second  plea  shows  what  description  of  demands  were 
in  suit  before  the  justice,  and  that  the  demands  now  claimed 
in  the  first  count,  were,  in  fact,  set  off*  and  carried  into  judg- 
ment in  that  cause. 

The  third  plea  says  the  demands  claimed  in  the  first  count 
were  neglected  to  be  set  off,  and  therefore  no  action  can  be 
sustained  on  these  demands.  We  can  not  fail  to  see,  on 
looking  at  the  first  count,  that  the  causes  of  action  therein 
specified  were,  in  their  nature,  proper  by  way  of  set-off,  and 
it  is  bad  pleading  to  aver  that  they  were  not  '^  such  demands 
as  by  law  could  be  set-off  in  the  said  suit  or  action."  This 
replication  does  not  furnish  a  legal  answer  to  either  plea. 

Nor  can  the  Jifth  replication  be  sustained.  It  alleges  that 
the  demands  claimed  in  the  first  ^ount  were,  at  the  time  of 
the  commencement  of  the  suit  in  said  pleas  mentioned,  and 
still  are  '^  more  than  one  hundred  dollars  greater  than  the 
judgment  rendered  in  that  suit  or  action,  and  than  the 
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moneys  by  the  said  defendant"  in  that  suit  '*  in  any  manner 
recovered  in  any  suit  or  action/'  ^nd  concludes  with  a  veri- 
fication. 

But  this  is  no  answer  to  the  second  plea,  which  sets  up  a 
judgment  actually  recovered  on  these  demands.  They  may 
have  been  as  great  as  the  replication  alleges  and  yet,  ac- 
cording to  the  plea,  they  were  actually  carried  into  judg- 
ment, and  thus,  as  simple  contract  demands,  were  absolutely 
extinguished.    (§  52.) 

The  bar  interposed  by  the  third  plea  is,  as  we  have  seen, 
a  neglect  to  plead  or  give  notice  of  set-off  as  required  by 
the  statute.  (§  57.)  But  there  are  certain  cases  to  which 
this  section  does  not  extend  and  in  which  the  right  of 
action  is  not  destroyed  by  neglecting  to  make  a  set-off.  (§  58.) 
Thus,  the  party  is  not  precluded  '^  when  the  set-off  shall  be 
fifty  dollars  (a)  more  than  the  judgment  which  the  plaintiff 
shall  have  recovered,"  nor  **  where  a  set-off  shall  have  been 
claimed  by  "  the  defendant  in  the  suit  ^'  and  a  balance  ex- 
ceeding fifty  dollars  (a)  shall  have  been  found  in  his  favor." 
(§  58,  subdivisions  1  and  3.)  But  here  the  plaintiff  in  the 
justice's  court  recovered  nothing,  nor  did  the  defendants 
therein  claim  a  set-off  and  have  a  balance  exceeding  fifty 
dollars  found  in  their  favor.  The  fifth  replication  makes 
no  such  case,  and  is  bad,  in  substance,  as  to  both  pleas. 

The  defendant  is  entitled  to  judgment  on  all  the  demur- 
rers, but  the  plaintiffs  may  amend  on  the  usual  terms. 


Ordered  accordingly. 


(•)  Now  one  hundred  doUan. 
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Steyeb  vs.  Lamoure. 

A  breach  of  wamnty  or  fraud  in  a  sale  will  not  be  recelTed  in  leooupment 
of  damages,  unless  a  proper  notice  of  the  defence  is  given,  (a) 

A  notice  that  the  plaintiff  represented  a  hocse  "  to  be  true,  genUe,  orderlj 
and  sound,  when  in  truth  and  in  fact  said  horse  was  untrue,  disorderly  and 
unsound,  and  was  much  older  than  represented,"  and  saying  nothing  as  to 
plaintiff's  knowledge  of  the  falsity  of  his  representations,  waa  held  de- 
fectiye.  (b) 

A  chattel  note  is  admissible  in  eyidenoe  under  the  money  counts. 

Action  op  Assumpsit  tried  at  the  Otsego  Circuit,  April, 
1843,  before  Gridley,  C.  judge.     The  declaration  contains 

(tf )  The  right  of  a  defendant  to  ayail  himself  of  a  claim  for  damages  by  way 
of  recoupment  is  not  confined  to  cases  where  flraud  is  imputable  to  the  plain- 
tiff;  but  may  exist  though  the  damages  result  from  a  mere  breach  of  contract. 
Batttrtnan  y.  Pierce^  3  Hill,  171.  A  defendant  may  recoup,  though  the 
damages  on  both  sides  are  unliquidated ;  but  he  can  only  set  off  where  the 
respectiTO  demands  are  liquidated,  or  are  capable  of  being  ascertained  by  cal- 
culation. Id.  In  a  case  proper  for  recoupment,  it  is  optional  with  the  de- 
fendant whether  he  will  use  his  claim  in  that  way,  or  reserve  it  for  a  cross 
action.  Id.  Where  a  defendant  elects  to  use  his  claim  by  way  of  recoup- 
ment, he  can  not  have  a  balance  certified  in  his  favor,  as  in  the  case  of  a  set- 
off;  but  must  be  content  to  have  it  go  in  abatement,  in  whole  or  in  part,  of  the 
plaintiff's  demand.  Id.  Nor  can  he,  it  seems,  after  having  been  allowed  part 
of  his  claim  by  way  of  recoupment,  maintain  a  cross  action  for  the  residue. 
Id. ;  6  N.  Hamp.  Rtp.^  481 ;  and  see  per  Cowen,  J.,  in  Wilder  v.  Catt,  16 
Wend.,  683.  Nor  can  he  recoup  for  damages  accrued  after  commencement  of 
suit.  Harper  y.  Edmundty  4  Barb.,  256.  There  can  be  no  recoupment  bj 
setting  up  the  breach  of  a  contract  entirely  distinct  and  independent  of  the 
one  on  which  the  plaintiff  sues.  Baiterman  v.  Pitrce ;  Deming  v.  Kemp^  4 
Sandf.,  147.  But  if  the  plaintiff  sue  on  one  part  of  a  contract,  consisting  of 
material  stipulations  made  at  the  same  time,  and  relating  to  the  same  subject 
matter,  the  defendant  may  recoup  his  damages  arising  from  the  breach  of  an- 
other part ;  and  this,  whether  the  different  parts  are  contained  m  one  in- 
strument or  in  several ;  and  though  one  part  be  in  writing,  and  the  other  bj 
parol.  Batttrtnan  v.  Pierce.  Accordingly,  where,  on  the  sale  of  a  quantity 
of  standing  wood,  the  vendor  a^ed  to  indemnify  the  vendees  against  any 
damage  that  might  happen  to  the  wood  in  consequence  of  the  burning  of  an 
adjoining  fallow,  the  vendees  giving  their  note  for  the  price ;  and  afterwards, 
the  fallow  being  burned  over,  the  wood  in  question  was  destroyed  by  the  fire. 
Held,  in  an  action  by  the  vendor  on  the  note,  that  the  vendees  might  recoup 
their  damages  arising  from  the  loss  of  the  wood.  Id.  Where  a  contract  of 
sale  has  been  fully  executed  by  the  vendor,  no  fraud  on  his  part  in  making  it 
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the  money  counts,  and  one  for  goods,  wares  and  merchandise, 
Ac,  and  one  on  a  special  agreement  as  follows  to  wit, "  Wor- 

can  operate  as  a  complete  bar  to  an  action  for  the  price,  nnlesa  the  thing  sold 
was  absolutely  worthless,  or  the  vendee  has  returned  or  reconvejed  the  prop- 
erty on  discovering  the  fraud.  Van  Eppt  v.  Harrison^  5  Hill,  63.  In  such 
an  action,  however,  the  vendee  may  in  general  avail  himself  of  the  fraud  by 
way  of  recoupment,  though  he  has  not  returned  or  reconveyed  the  property. 
Id.  per  Bronson,  J.  Where  a  vendor  on  the  sale  of  land  made  false  and 
fraudulent  representations  to  the  vendee  who  was  unacquainted  with  the  land, 
held,  in  a  suit  on  a  bond  for  the  price  of  the  land,  that  vendee  might  recoup. 
Van  Eppt  V.  Harriton.  Defendant,  in  February,  executed  to  the  plaintiff  a 
writing  under  seal  stating  that  he  had  hired  of  him  a  certain  water-lot  and  his 
right  to  a  wharf  for  one  year  from  May  following.  Defendant  was  induced  to 
make  this  contract  through  the  fraudulent  representations  of  plaintiff,  that 
the  right  mentioned  in  the  lease  comprehended  a  parcel  of  land,  which  in 
fact  belonged  to  the  corporation  of  the  city  of  New  York.  Defendant  dis- 
covered the  fraud  before  May,  and  obtained  from  the  corporation  a  lease  of 
that  parcel  at  a  certain  annual  rent.  In  May  he  took  possession  of  the  whole, 
and  occupied  for  a  year.  In  coveuant  for  rent,  held,  that  he  was  entitled,  by 
reason  of  the  fraud,  to  deduct  what  he  had  been  obliged  in  good  faith  to  pay 
for  the  corporation  lease.  Wkitney  v.  Allairt,  1  Comst.,  305.  Defendant,  by 
taking  possession  after  he  had  discovered  the  fraud,  wuved  his  right  to  res- 
cind the  contract  but  not  to  recover  the  damages  occasioned  by  the  fraud.  Jd» 
Since  2  R.  S.,  406,  f  77,  a  defendant  may  recoup  in  an  action  upon  a  sealed 
as  well  as  an  unsealed  instrument.  Van  Eppt  v.  HarrUony  5  Hill,  63.  In 
suit  against  tenant  for  rent,  he  may  recoup  damages  for  landlord's  breach  of 
covenant  to  repair;  Whitney  v.  Skinner,  7  Hill,  53  ;  Dorwin  v.  Potter^  2  Den., 
386 ;  Kieholt  v.  Dutenbury,  2  Comst.,  283.  But  he  can  not  recoup  for  a 
breach  of  covenant  to  repair  by  plaintiff  after  the  commencement  of  the  iniit ; 
Harper  v.  Edmonds,  4  Barb.,  256.  Nor  for  damages  occasioned  by  the  neg- 
ligent and  tortious  conduct  of  landlord's  servants  in  making  the  repairs; 
Cram  v.  Drener,  2  Sandf.,  120.  '*  The  doctrine  of  recoupment  of  damages  waa 
firmly  established  by  the  name  of  mitigation  of  damages,  or  diminution  of 
the  plaintiff's  recovery,  in  Rtab  v.  McMUtter,  8  Wend.,  109 ;  and  in  casea 
falling  within  its  principle,  is  entitled  to  the  favorable  consideration  of  the 
courts.  Without  citing  the  subsequent  cases,  we  may  say  that  it  has  been 
applied  to  tlie  reduction  of  the  price  of  goods  sold,  where  there  waa  either  a 
warranty  broken,  or  fraud  in  the  sale,  or  a  distinct  agreement  relative  to  the 
subject  matter  which  was  broken ;  to  diminish  the  recovery  on  a  contract  for 
labor  and  materials,  which  was  not  executed  faithfully ;  and  finally,  a  tenant's 
damages,  by  reason  of  the  breach  of  an  agreement  to  repair,  have  been  ad- 
mitted in  his  defence  to  an  action  brought  by  the  landlord  to  recover  the  rent 
of  demised  premises."     Id  ,  p.  125,  per  Sandford,  J. 

(6)  On  the  question  of  notice  and  proper  way  of  setting  up  a  recoupment 
"by  way  of  defence,  see  The  Mayor  of  Albany  v.  Trowbridge,  6  Hill,  71,  and 
7  id.,  429;  Nicholt  v.  Dutenbury,  2  Comst.,  283;  MeCiOlough  r.  Cox,  6 
Barb.,  386. 
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cester,  April  28th,  1842.  "Two  months  after  date  I  promise 
to  deliver  to  Adoniram  Stever,  a  good  new  Idmber  waggon 
with  box  and  finished  in  a  workmanlike  manner  for  sixty 
dollars  payable  at  D.  D.  Sheldon's  store  for  value  received. 
Isaac  Lamoure,"  and  that,  the  consideration  for  it  was  a  cer- 
tain bay  mare  sold  and  delivered  to  defendant  by  plaintiff. 
The  defendant  pleaded  the  general  issue  with  a  notice  of  a 
breach  of  contract  in  the  sale  of  a  certain  horse  mentioned 
in  the  declaration,  in  this,  that  the  said  horse  was  represen- 
ted to  be  true,  gentle,  orderly  and  sound,  when  in  truth  and 
^  in  fact  said  horse  was  untrue,  disorderly,  and  unsound  and 
much  older  than  represented,  which  by  way  of  recoupment 
will  be  given  in  evidence  against  plaintiff's  claim,  &c.  The 
agreement  was  given  in  evidence,  and  the  consideration  for 
it  proved  to  have  been  an  order  for  lumber  amounting  to 
$5.00,  a  note  of  $3.00,  and  the  mare,  valued  at  l|52.00.  The 
defendant  offered  to  prove  the  matters  set  up  in  the  notice, 
but  the  evidence  was  excluded  on  the  ground  of  the  in- 
sufficiency of  the  notice.  The  defendant  excepted.  Verdict 
for  plaintiff,  and  defendant  moves  for  a  new  trial  on  a  case 
made. 

Jl.  Beckety  for  defendant. 

1.  The  onus  probandi  lay  upon  the  plaintiff  to  show  the 
value  of  such  a  waggon  as  was  described  in  the  written  in- 
strument at  the  time  and  place  it  was  to  be  delivered,  and  he 
not  having  proved  it,  the  judge  erred  in  not  nonsuiting  the 
plaintiff.  2.  A  demand  should  have  been  proved  by  the 
plaintiff*  of  the  defendant  at  the  time  and  place  named  in 
the  writing.  3.  The  consideration  avered  in  the  declaration 
for  the  written  instrument  was  one  horse  sold  and  delivered, 
whereas  the  proof  showed  two  considerations,  a  mare  sold 
and  delivered  and  a  note  for  hemlock  boards,  and  therefore 
the  judge  erred  in  not  nonsuiting  the  plaintiff  on  the  ground 
of  variance.  4.  The  judge  erred  in  not  permitting  the  de- 
fendant to  prove  fraud  in  the  sale  of  the  mare  under  the 
general  issue,  inasmuch  as  the  fraud  offered  to  be  proved 
went  to  show  she  killed  herself  and  was  therefore  of  no 
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value.    5.  The  notice  was  ample  and  Bufficient  to  authorize 
proof  of  a  breach  of  warranty  by  way  of  recoupment. 

S.  S.  Bumside,  for  plaintiff. 

1.  The  circuit  judge  decided  correctly  in  refusing  to  non- 
suit the  plaintiff  upon  the  several  grounds  taken  by  the 
defendant's  counseL  The  first  ground  is  that  the  instrument 
offered  and  read  in  evidence  was  not  precisely  such  an  in- 
strument as  the  one  set  out  in  plaintiff's  declaration.  The 
instrument  read  in  evidence  was  substantially  the  same^  and 
precisely  the  same  instrument  as  the  original  pleadings  in 
the  cause  now  handed  to  the  court  will  show.  See  1  Hill, 
519.  2.  That  the  sum  specified  in  the  contract  was  the  sum 
the  defendant  agreed  to  pay  on  condition  that  the  waggon 
was  not  delivered  pursuant  to  said  contract.  5  Wend.,  393; 
4  Hill,  164.  3.  The  instrument  was  a  note  payable  in  a 
specific  article  and  admissible  under  the  common  money 
counts  in  the  declaration  set  forth.  See  Smith  v.  Smithy  2 
Johns.,  235;  Pierce  v.  Cro/isy  12  Johns.,  90;  7  Wend.,  311. 
4.  The  plaintiff  was  not  bound  to  prove  that  the  note  had 
been  presented  and  the  waggon  called  for  at  the  store  of  D. 
D.  Sheldon.  The  defendant  was  bound  to  prove  that  a  wag- 
gon answering  the  one  described  in  the  note  was  delivered 
on  the  day  it  became  due.  See  Slingerland  v.  Morse^  8  Johns., 
370 ;  Borns  v.  Grahams^  4  Cowen,  452 ;  13  Wend.,  95 ;  1  Hill, 
519 ;  5  Wend.,  393.  5.  The  judge  at  the  circuit  decided 
correctly  in  sustaining  the  objection  made  by  plaintiff's  coun- 
sel to  the  evidence  ofi'ered  by  defendant  pf  the  mare  being 
lame,  untrue,  (fee.  The  notice  under  the  general  issue  was 
insufficient  to  authorize  the  proof.  1st.  Because  it  does  not 
set  forth  that  the  horse  was  the  consideration  of  the  note. 
2d.  That  it  alleges  that  the  plaintiff  represented  the  horse 
to  be  true,  &c.,  when  the  only  witness  who  was  present  at 
the  time  of  the  sale  expressly  swears,  that  the  plaintiff  said 
he  did  not  know  much  about  the  mare.  Assuming  that  no 
warrantee  was  proved,  the  offer  of  the  defendant  was  clearly 
inadmissible.  3d.  That  no  notice  of  a  fraud  was  given  in 
the  pleadings.    A  notice  should  contain  all  the  requiaiteB 
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of  a  special  plea,  aad  a  partial  failure  of  consideratiou  can 
not  be  given  in  evidence  under  the  general  issue^  but  must 
be  pleaded  or  notice  given.  See  21  Wend.,  626;  3  id.,  236. 
6.  The  facts  were  fairly  submitted  to  the  jury  by  his  Honor 
the  judge  and  they  have  found  that  the  defendant  did  not 
^  deliver  such  a.  waggon  as  is  described  in  the  contract,  aud 
it  being  a  question  of  fact,  this  court  will  not  disturb  the  • 
verdict. 

By  the  Court,  Beabdsley,  J.  The  agreement  given  in 
evidence  was,  what  is  called  a  chattel  note,  and  was  admis- 
sible in  evidence  under  the  money  count  in  the  declaration. 
{Qrandal  v.  Bradley,  7  Weijd.,  311.)  The  objection  that  it 
varied  from  the  instrument  set  out  in  the  special  count  was 
therefore  properly  overruled. 

It  was  unnecessary  for  the  plaintiff  to  give  evidence  of 
the  value  of  such  a  waggon  as  is  described  in  the  note.  The 
defendant  promised  it  should  be  a  good,  new,  lumber  wag- 
gon, in  all  respects  complete;  and  the  price  is  stated  at 
sixty  dollars.  It  was  paid  for  in  advance,  and  if  the  de- 
fendant failed  to  deliver  the  waggon  as  agreed,  the  plaintiff 
was  entitled  to  recover  the  sixty  dollars.  {Rockwell  v.  Rock- 
well, 4  Hill,  164;  Pinney  v.  Gleason,  5  Wend.,  393.) 

There  was  nothing  in  the  case  which  called  for  proof,  in 
the  first  instance,  of  any  consideration  for  the  note,  beyond 
what  is  expressed  on  its  face.  It  purports  to  be  given  for 
value  received,  and,  although  the  special  count  in  the  de- 
claration alleges  that  the  consideration  was  a  bay  mare,  and 
the  tostiqaony  shows  it  to  have  been  the  mare  and  an  order 
and  a  note,  still  this  variance  was  of  no  consequence.  The 
note  was  in  evidence  under  the  money  count,  and  properly 
60,  and  that  disposes  of  every  thing  connected  with  the 
question  of  variance. 

Xhis  agreen^ent.  was.to  pay  sixty  dollars  in  a  waggon  at  a 
certain  time  and  place,  and  no  demand  on  the  part  of  the 
plaintiff  w^s  necessary  to  entitle  him  to  bring  suit.  If  the 
waggon  was  ready  at  the  time  and  place,  that  was  matter 
of  defence  to  be  proved  by  the  defendant. 

It  wa^,  proved  that  the  mare  sold  by  the  plaintiff  to  the 
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defendant  was  part  of  the  consideration  of  this  note,  and 
on  the  trial  the  defendant  offered  to  show  that  the  plaintiff 
"  warranted  her  to  be  true,  gentle,  orderly  and  sound,  when 
in  truth  and  in  fact  the  said  mare  at  the  time  was  untrue, 
disorderly  and  unsound."  The  defendant  also  offered  to 
.  prove  fraud  on  the  part  of  the  plaintiff  in  the  sale  of  said 
mare.  On  objection  by  the  plaintiff's  counsel  the  testimony 
was  excluded  by  the  judge,  on  the  ground,  at  is  stated  in 
the  case,  that  the  notice  of  defence  was  insufficient  to 
authorize  the  evidence  to  be  given,  as  the  mare  was  of  con- 
siderable value  notwithstanding  the  alleged  defects. 

It  was  not  pretended  that  the  defendant  had  returned  the 
mare  to  the  plaintiff,  or  offered  to  return  her,  on  the  dis- 
covery of  the  alleged  fraud,  or  that  she  was  at  the  time  of 
the  trade,  of  no  value  whatever.  The  testimony  w^as  there- 
fore admissible,  if  at  all,  to  reduce  the  amdunt  which  the 
plaintiff  would  otherwise  recover  and  not  in  bar  of  the 
action.  But  neither  a  breach  of  warranty  or  fraud  in  the 
sale  can  be  shown  for  such  a  purpose,  unless  a  proper  notice 
of  the  defence  is  given.  This  point  has  been  questioned  but 
should  be  regarded  as  settled  in  this  court.  {Barber  v.  RosCy 
5  Hill,  76.)  As  the  testimony  was  rejected  on  the  ground 
that  the  notice  was  defective,  the  only  question,  on  this  part 
of  the  case,  is  as  to  th«  sufficiency  of  the  notice.  It  dets 
up  a  breach  of  contract  in  the  said  of  the  mare,  in  this,  to 
wit,  the  plaintiff  represented  her  *'  to  be  true,  gentle,  order- 
ly and  sound,  when  in  truth  and  in  fact  **  she  Was  "  untrue, 
disorderly  and  unsound,  and  much  older  than  represented." 
Nothing  is  said  of  any  fraud  in  the  sale,  or,  in  terms,  of  a 
warranty,  for  a  representation  is  not,  necessarily,  a  warranty; 
nor  is  it  suggested  in  the  notice,  that  the  plaintiff  was  aware 
that  his  representation  was  in  any  respect  untrue.  The 
notice,  therefore,  is  wholly  defective;  it  sets  up  neither 
fraud  or  breach  of  warranty,  and  the  judge  was  correct  in 
excluding  the  testimony  offered  under  it. 

The  motion  for  a  new  trial  should  be  denied. 
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H.  Yak  Absdale  and  B.  Elt  and  Elizabeth,  his  wife,  vs. 

C.  Dkon  and  W.  C.  Carpenter. 

A  conveyance  of  personal  property  bj  a  man  to  hiB  wife  and  another  person, 
as  trustees  for  the  son  or  the  grantor,  passes  no  title  to  the  wife. 

Thus,  Benham  ooi^eyed  certain  goods  to  his  then  wife,  now  one  of  the  plaintiflii 
(Mrs.  Ely),  and  Van  Arsdale,  another  of  the  plaintiffs,  in  trust  for  the  infant 
son  of  Benham.  After  Benham 's  death,  his  widow  married  Sly,  the  third 
plaintiff  in  this  suit.  In  replevin  to  recover  the  goods,  which  were  taken 
subsequently  to  Mrs.  Ely's  mai'riage,  the  declaration  contained  a  statement 
that  Ely  *^  has  never  considered  himself  entitled  to  any  property  in  the  said 
goods  other  than  by  virtue  of  the  said  conveyance  in  right  of  his  wife  as 
trustee,"  and  that  Van  Arsdale  and  Mrs.  ffly  **  have  continued  to  hold  and 
did  hold  and  were  in  possession  of  the  said  property,  as  trustees,  in  pursu- 
ance and  under  the  provisions  of  the  said  conveyance."  Held,  that  Mrs. 
Ely  was  improperly  Joined  as  a  party  plaintiff,  the  conveyance  from  her 
former  husband  Benham  being,  as  to  her,  a  nullity. 

An  allegation  of  a  mere  possessory  title  would  have  been  unavailing.  Posses- 
sion Vy  Van  A.  and  Mrs.  £.,  a$  tnuteety  is  tmavailing  in  &vor  of  her  hus- 
band without  showing  her  right  as  such  trustee,  which  in  this  case  is  not 
done.  Possession  by  them  in  their  own  right  would  not  avail,  as  on  mar- 
riage the  possession  of  the  husband  supersedes  that  of  the  wife,  and  there* 
fore,  for  a  taking  during  coverture,  the  wife  should  not  be  made  a  party 
plaintiff.    Per  Bbabdblbt,  J.  '•     ^ 

Demurrer  to  declaration.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 

Wm.  Talmage,  for  defendants* 

Wm.  H.  Janson,  for  plaintiflF. 

By  the  Court,  Beardslby,  J.  This  is  an  action  of  replevin 
for  the  wrongful  taking  and  detention  of  certain  goods,  and 
it  can  be  maintained  only  upon  a  right  of  property,  general 
or  special  in  the  plaintiflfs.  (1  Ch.  PL,  8th  Amer.  ed.,  163.) 
Two  of  the  plaintiflFs  are  husband  and  wife,  and,  although  the 
declaration  is  exceedingly  inforn^al,  we  understand  it  to 
allege  that  the  taking  of  the  property  was  subsequent  to 
their  intermarriage.  Husband  and  wife  can  not  during  their 
coverture,  except  under  special  circumstances,  have  a  joint 
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interest  in  personal  property,  and  therefore  should  not,  or- 
dinarily, be  joined  as  plaintiti's  for  injuries  to  such  property. 
But  where  the  property  is  held  by  the  wife  in  some  special 
character  or  right,  as  that  of  executrix  or  administratrix, 
she  and  her  husband  may  join  in  replevin  for  its  recovery. 
In  such  instances,  however,  the  declaration  must  set  out  the 
interest  of  the  wife  in  the  property,  as  the  reason  for  making 
her  a  party  to  the  action.  ( 1  Ch.  PL,  163  ;  Serves  v.  Dodd, 
2  New  R.,  404.)  This  was  attempted  in  the'  present  case, 
but  the  declaration  wholly  fails  in  its  object.  Afler  alleging 
that  the  goods  taken  were  the  property  of  the  plaintiffs,  it 
proceeds  to  state  that  they  are  entitled  to  the  possession  by 
virtue  of  a  transfer  and  conveyance  made  by  one  James  G. 
Beuham  to  his  then  wife, -now  one  of  the  plaintiffs  (Mrs.  Ely), 
and  Van  Arsdale,  another  of  the  plaintiffs,  in  trust  for  the 
sole  benefit  of  the  son  of  said  Benham  ;  that  after  said  con- 
veyance, Benham  delivered  the  property  to  said  trustees, 
who  used  the  same  according  to  said  conveyance,  until  the 
death  of  said  Benham  ;  and  that  after  his  death,  and  while 
Mrs.  Ely  remained  his  widow,  she  and  **  Van  Arsdale  con- 
tinued to  hold  and  look  upon  said  property  and  the  proceeds 
thereof  as  the  property  of  the  son  of  said  Benham ;  that 
while  she  was  such  widow,  Mrs,  Ely  **  abandoned  all  right 
of  property  in  said  goods,  if  she  had  any,  and  hc^ld  them  in 
the  character  of  trustee  with  the  said  Van  Arsdale  in  fursu^ 
once  of  the  said  conveyance;  that  said  Ely,  the  husband, 
**  has  never  considered  himself  entitled  to  any  property  in 
the  said  goods  other  than  by  virtue  of  the  said  conveyance 
in  right  of  his  wife  as  trustee  ;'*  and  that  said  Van  Arsdale 
and  Mrs.  Ely  '^  have  continued  to  hold  and  did  hold  and 
were  in  possession  of  the  said  property,  as  trustees  in  pursu^' 
ance  of  and  under  the  provisions  of  said  conveyance,"  "  at  the 
time  they  were  taken  and  unjustly  detained  by  said  defend- 
ants." 

But  this  state  of  facts  shows  no  right  of  property  or 
possession  in  Mrs.  Ely.  A  husband  can  not,  during  covert- 
ure, sell  or  convey  property  to  his  wife  ;  the  alleged  convey- 
ance from  Benham  was  therefore,  as  to  his  wife,  void,  and 
she  acquired  nothing  by  it.    If  valid  at  all^  it  was  only  bo 
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in  favor  of  Yan  Arsdale  as  trustee,  or;9f  the  son  for  whose 
benefit  it  was  declared  to  be  made.  lEly  claims  only  in  right 
of  his  wife  as  such  trustee^  and  she  makes  title  under  this 
void  conveyance ;  all  pretence  of  title,  in  their  favor,  there- 
fore falls  to  the  ground. 

If  the  plaintiffs  were  at  liberty,  on  this  declaration,  to  set 
up  a  mere  possessory  right,  founded  solely  on  the  alleged 
possession  of  Van  Arsdale  and  Mrs.  Ely,  at  and  prior  to  her 
marriage  with  Ely,  it  would  be  equally  unavailing  in  this  case. 

Possession  by  Yan  Arsdale  and  Mrs.  Ely,  as  trustees, 
would  "clearly  be  unavailing  in  favor  of  her  husband,  without 
her  right  as  such  trustee  was  shown,  which  in  this  case  has 
not  been  done. 

If,  on  the  other  hand,  possession  by  Yan  Arsdale  and  Mrs. 
Ely,  in  their  own  right,  could  here  be  alleged,  it  would  fol- 
low that  on  the  marriage  the  possession  of  the  husband 
would  supersede  that  of  the  wife,  and  therefore,  for  a  taking 
during  coverture,  the  wife  would  be  an  improper  party 
plaintiff.  But  there  is  no  room,  on  this  declaration,  to  set 
up  the  latter  claim,  and  as  the  alleged  right  of  the  wife,  as 
trustee,  is  invalid,  and  shows  that  she  has  no  right  to  join 
in  the  suit  as  a  party  plaintiff,  the  demurrer  is  well  taken 
and  the  defendants  are  entitled  to  judgment  The  plaintiffs 
however  may  amend  on  the  usual  terms,  if  they  think  pro- 
per to  do  so.  Ordered  accordingly. 


Cole  vs.  Stone. 


In  debt  on  a  judgment  rendered  hy  a  juBtice  of  the  peace  of  another  state, 
the  plaintiff  must  prove  the  judgment,  and  that  the  justice  had  jnrisdiotion 
of  the  subject  matter  of  the  suit,  and  of  the  person  of  the  part/  against 
whom  the  judgment  was  rendered. 

The  statute  giving  jurisdiction  to  the  justice  must  be  proved. 

The  statute  prescribing  the  modes  of  proving  judgments  rendered  bj  Justices 
of  the  peace  of  any  adjoining  state,  commented  upon  by  Bbabdslst,  J. 

Error  to  the  Ghautauque  common  pleas.  Action  on  judg- 
ment rendered  by  a  justice  of  the  county  of  Erie,  Pennsyl- 
vania.    It  was  proved  by  the  plaintiff  that  the  justice  whp 
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rendered  judgment  was  an  acting  justice  in  North  East,  Erie 
county,  and  that  there  was  a  judgment  in  his  docket,  of 
which  the  transcript  is  to  the  following  effect :  that  the  par* 
ties  appeared  by  letter,  and  -agreed  to  refer  the  cause,  and 
that  the  referees  in  conformity  to  a  rule  of  court,  issued 
February  15,  1843,  met  and  were  sworn,  and  found  for  the 
plaintiff  $11.97  and  costs,  for  which  judgment  was  entered. 
On  this  proof  the  justice  rendered  judgment  for  the  plaintiff. 
The  cause  was  carried  to  the  common  pleas  and  the.  judg- 
ment affirmed. 

J,  M.  Keepy  for  plaintiff  in  error. 
William  Smithy  for  defendant  in  error. 

By  the  Courty  Beabdslet,  J.  Cole  sued  Stone  in  the  jus- 
tice's court,  and  declared  upon  a  judgment  rendered  by  a 
justice  of  the  peace  of  Erie  county,  Pennsylvania,'  to  which 
the  defendant  pleaded  the  general  issue.  In  order  to  recover 
it  w^s  incumbent  upon  the  plaintiff,  not  only  to  prove  the 
judgment,  but  also  that  the  justice  had  jurisdiction  of  the 
subject  matter  of  the  suit  and  of  the  person  of  the  party 
against  whom  the  judgment  was  rendered.  {Thomas  v.  Rob^ 
insouy  3  Wepd.,  267.)  The  only  proof  given  or  offered  was 
that  of  the  justice  who  rendered  the  judgment  and  a  tran- 
script of  his  docket,  and  this,  upon  common  law  principles 
and  as  held  in  the  case  cited,  was  wholly  insufficient.  A 
justice's  court,  as  a  civil  tribunal,  is  necessarily  a  mere 
creature  of  the  statute,  for  it  is  unknown  to  the  common 
law,  and  in  this  case,  as  the  authority  of  the  justice  who 
rendered  the  judgment  depended  on  the  statute  law  of  Penn- 
sylvania, it  was  necessary  to  prove  that  law  in  order  to  es- 
tablish the  validity  of  the  judgment  declared  on. 

The  attempt  seems  to  have  been  not  to  prove  the  case  at 
common  law  but  under  the  act  of  1836.  (p.  658.)  This  act 
proscribes  two  modes  of  proving  judgments  rendered  by  jus- 
tices of  the  peace  in  any  adjoining  state. 

1.  By  a  transcript  of  the  docket  of  the  judgment  and  the 
proceedings  in  the  cause  l>efore  judgment,  to  be  signed  and 
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certified  by  the  justice,  who  is  also  to  certify  that  he  "  had 
jurisdiction  of  said  cause ;"  the  whol6  to  be  verified  by  the 
certificate,  under  seal  of  the  clerk  or  prothonotary  of  the 
county.  (§§  1,  2.)  It  will  be  observed  that  this  requires  the 
proceedings  in  the  cause  before  judgmerU  to  be  transcribed 
'and  certified.  These  will  show  what  the  action  was  in 
which  the  judgment  was  rendered,  and  the  manner  in  which 
jurisdiction  over  the  party  was  acquired ;  and  the  certificate 
of  the  justice  that  he  "  had  jurisdiction  of  said  cause,'*  super- 
sedes the  necessity  of  other  proof  of  the  statute  under  which 
his  court  was  organized  and  by  which  its  powers  were  con- 
fered. 

2.  The  other  mode  prescribed  by  the  act  of  1836  is  spe- 
cified in  the  third  section.  This  declares  that  the  justice 
who  rendered  the  judgment  produce  his  docket,  or  a  copy  of 
the  judgment  in  court,  and  on  being  sworn  and  examined  as 
a  witness  to  the  truth  and  correctness  thereof,  and  of  his 
authority  to  render  such  judgment,  the  same  shall  be  evi- 
dence of  such  judgment  and  proceedings  and  of  authority  to 
render  said  judgment.  This  transcript,  as  it  is  called,  must 
have  been  ofiered  in  evidence  under  the  third  section,  for 
it  plainly  was  not  under  the  others.  But  to  make  the  proof 
complete  it  was  necessary  not  only  to  show  the  official 
character  of  Mr.  Baldwin,  but  his  '*  authority  to  render  said 
judgment."  The  latter  was  not  attempted,  for  merely 
proving  him  to  have  been  a  magistrate  amounted  to  nothing. 
It  neither  proved  his  civil  jurisdiction  over  the  particular 
case  before  him,  or  over  the  person  of  the  defendant.  And 
the  difficulty  is  not  obviated  by  the  transcript,  regarding  it 
as  a  true  copy  from  the  docket.  It  does  not  show  what  the 
action  was,  nor  that  the  parties  were  in  court.  True  it 
states  that  they  ^^  appeared  by  letter  and  entered  an  amica- 
ble suit,  and  agreed  to  refer  the  cause,"  and  that  on  the  re- 
port of  the  referees  judgment  was  rendered.  The  testimony 
given  was  wholly  insufficient  to  prove  the  judgment,  and 
the  justice  erred  in  the  judgment  rendered  by  him. 

The  statute  of  1836  has  provided  a  convenient  mode  of 
proving  such  foreign  judgments,  and  there  can  be  no  diffi- 
culty in  complying  with  its  requirements  where  the  pro- 
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ceedings  were  conducted  and  recorded  with  ordinary  care 
and  attention.  But  it  is  in  derogation  of  the  common  law 
mode  of  proof,  and  must  not  be  so  frittered  away  by  con- 
struction as  to  subvert  first  principles  or  put  in  jeopardy  the 
substantial  rights  of  parties. 

The  judgment  of  the  common  pleas  and  of  the  justice, 
{Pangbum  v.  Ramsey ,  11  Johns.,  141 ;  Gra.  Pr.,  2d  ed.  962,) 

should  be  reversed. 

Judgments  reversed* 


Soott  vs.  Bbtts. 

Parol  proof  of  notice  of  non-payment  may  be  given,  although  the  notice  was  in 
writing  and  the  defendant  has  not  been  called  on  to  produce  it  at  the  trial ; 
and  this,  whether  the  notice  was  given  by  a  public  notary  or  a  private  person. 

Where  it  is  the  castom  of  a  bank,  before  presentation,  to  mark  checks  on  another 
bank  a$  paid,  parol  evidence  that  one  of  snch  checks  has  not  been  paid  is 
admissible,  (a) 

A  check  given  to  a  x>er8on  for  a  particular  puijwse,  and  by  him  transfered  as 
security  for  the  debt  of  a  third  person,  without  the  consent  or  knowledge 
of  the  maker,  is  not  passed  for  a  valuable  consideration,  though  taken  in 
good  faith. 

If  the  transfer  of  the  check  works  a  payment  of  a  pre-existing  debt,  or  causes 
some  new  responsibility  to  be  incurred,  or  some  valuable  benefit  to  be  re- 
linquished by  the  person  to  whom  it  is  made,  the  check  is  to  be  deemed  aa 
purchased  for  value.    Ptr  Bbasdslbt,  J.  {b) 

Action  of  assumpsit,  tried  October,  1843,  at  the  New  York 
circuit,  before  William  Kent,  C.  Judge.  On  the  trial  it 
appeared  that  the  check  in  suit  had  stamped  across  it  the 
words,  "  Received  payment,  N.  G.  Ogden,  cashier,*'  and  that 

(a)  Where  the  president  of  a  bank,  who  is  the  maker  of  an  endorsed  note 
discounted  by  it,  procures  a  third  person,'  cognizant  of  the  facts,  to  make  a 
new  note  of  the  same  tenor  and  amount,  which  he  indorses  and  exchanges  for 
his  own,  and  delivers  that  to  the  maker  of  the  new  note  for  his  security, 
making  entries  in,the  books  of  the  bank  indicating  that  the  first  note  is  paid 
and  the  second  discounted ;  held,  that  the  first  note  was  not  paid,  but  remained 
in  force  against  both  maker  and  indorser.  The  Highland  Bank  v.  Duboft,  5 
Den.,  558.  F.  was  the  inaker  of  a  note  payable  at  a  bank,  upon  which  S.  was 
indorser.  Several  days  before  the  note  fell  due,  F.  took  the  check  of  S.,  for 
the  amount  of  the  note,  to  the  bank,  and  offered  it  in  payment  of  the  note. 
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it  was  the  custom  of  the  Phoenix  Bank,  of  which  Ogden  was 
cashier,  to  thus  mark  all  checks  to  be  presented  to  another 
bank,  and  that  the  notice  of  non-payment  was  filled  up  and 
served  and  signed  by  a  person  not  a  notary,  though  with 
his  name  attached.  Parol  proof  of  the  contents  and  service 
of  the  notice  was  received.    The  defendant  moved  for  a 

The  aocount  of  S.  was  then  oyerdrawn  several  thoasand  dollars,  and  the  cashier 
declined  then  to  receive  the  check  in  payment,  but  said  that  he  would  pin  the 
check  to  the  note,  and  if,  when  the  note  fell  dae,  the  account  of  S.  was  made 
good,  the  check  would  paj  the  note — to  which  F.  assented.  When  the  note 
fell  due,  S.'s  account  had  not  been  made  good,  and  nothing  was  done  with 
either  the  note  or  the  check ;  but  within  two  or  three  days  after  the  note  feU 
due,  S.  made  several  deposits  with  the  bank,  which  were  more  than  enough 
to  meet  the  check,  although  not  sufELcient  to  make  up  the  deficit  in  his  account. 
The  cashier  thereupon  charged  the  check  to  S.  In  the  books  of  the  bank,  and 
marked  and  credited  the  note  as  paid.  S.  failed,  and  the  bank  then  called 
upon  F.  to  take  up  the  note,  aUeging  that  the  check  of  S.  had  not  been  paid, 
and  F.,  without  any  knowledge  of  the  entries  in  the  books  of  the  bank,  gave 
a  new  note  for  the  original  debt.  JETeU,  that  the  first  note  was  paid  by  the 
check  of  S.,  and  that  as  F.  had  given  the  new  note  in  iguorance  of  the  fact  that 
the  bank  had  accepted  the  check  in  payment  of  the  first  note,  such  new  note 
was  without  consideration,  and  void.  PrtUt  v.  Foote,  6  Selden's  notes  of 
caws  decided  In  the  court  of  appeals,  April  18,  1854,  p.  51 ;  reversing  the  de- 
cision in  12  Barb.,  209.  A  bill  was  received  for  collection  by  the  Troy  City- 
Bank  on  the  morning  of  the  19th  November,  and  was  then  presented  to  War- 
ren, the  drawee,  and  delivered  to  him  od  receiving  his  check  on  that  bank  for 
an  amount  exceeding  the  bill,  and  the  diflference  between  the  check  and  the 
bill  was  paid  him.  The  drawee  had  not  at  the  time  sufficient  funds  in  the 
bank  to  meet  his  check,  but  on  the  evening  of  the  same  day  made  his  account 
good  to  the  amount  of  this  and  other  checks  drawn  during  the  day,  by  cash 
and  sight  drafts  on  New  York.  On  the  next  day  he  drew  further  checks  on 
the  bank  and  made  his  account  good  on  the  evening  of  that  day  by  cash  and 
drafts  on  New  York.  The  drafts  on  New  York  were  not  paid.  Heldy  that  the 
biU  was  paid.  Commtrcial  Bank  of  Penn.  v.  Union  Bank  of  New  York,  1  Kern., 
203.  "  By  the  receipt  of  the  check  of  Warren,  and  charging  it  to  him  in  ac- 
count and  surrendering  to  him  the  draft,  the  same  was  paid  and  satisfied. 
{Pratt  y.  Foote.)  And  if  not  paid  by  that  transaction,  after  the  account  of  the 
drawer  of  the  check;  was  made  good  as  against  the  checi:  by  subsequent  de- 
posits, which  the  law  applied  to  the  first  debit  against  the  depositor,  and 
which  in  this  case  was  the  check  given  in  fact  in  payment  of  the  bill  in  ques- 
tion, the  draft  was  in  no  sense  a  valid  or  subsisting  bill,  but  was  paid  and 
satisfied  and  could  not  be  revived  by  any  subsequent  negotiation  or  deidingp 
of  the  parties.  {JlUn  v.  Cvlver,  3  Den.,  284;  Webb  v.  Dukinton,  11  Wend., 
62 ;  Seymour  v.  Van  Slyck,  8  W.,  403.)"     JH.,  per  Allen,  J.,  p.  214. 

[b)  An  innocent  holder  of  negotiable  paper,  who  has  ftceived  it  in  the  wual 
course  of  trade,  for  a  valuable  connderalionf  though  from  a  person  having  no 
tiUe  and  no  authority  to  transfer  it,  will  be  protected  even  as  against  the  claim 
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nonsuit  on  these  and  other  grounds:  1.  That  the  check 
had  been  stamped  paid  by  Phoenix  Bank,  and  thus  de- 
liberately canceled,  without  any  mistake  or  deception  prac- 
ticed by  defendant.  2.  That  plaintiflF  could  not  recover 
without  proving  that  the  check  had  been  protested  by  a 
notary.     Which  motion  the  judge  overruled,  and  defendant 

of  the  previous  owner.    Per  Walworth,  Ch.,  and  Lott,  Sen.,  in  Stalhtr  v.  Mc- 
Donald, J6  Hill,  93.    Otherwiae,  where  it  appeared  that  the  paper  was  reoeiyed 
as  Mfcurity/or  an  antecedent  debt  due  from  the  person  who  made  the  nnanthor^ 
ized  transfer,  and  the  holder  neither  parted  with  value  on  the  credit  of  it,  nor 
relinquished  anjr  previous  security.    Stalker  v.  McDonald.     So,  even  had  the 
pap«?rs  been  nominally  received  as  payment,    /rf.,  per  Walworth,  Ch.     "  In 
Coddington  v.  Say,  20  Johns.,  637,  this  court  did  not,  so  far  as  I  have  been 
able  to  discover,  run  counter  to  any  decision  which  had  ever  been  made  in 
this  state  or  in  England  previous  to  that  time.    For  the  decision  admits  that 
the  bona Jidf  holder  of  negotiable  paper/who  has  received  it  for  a  f;a/ua6Z« 
consideration,  without  notice  or  reasonable  ground  to  suspect  a  defect  in  the 
title  of  the  person  from  whom  it  was  taken  in  the  usual  course  of  husinees  or 
trade,  is  entitled  to  fuU  protection.    But  that  where  he  has  received  it  for  an 
Antecedent  debt,  either  as  a  nominal  i>ayment  or  as  a  security  for  payment, 
without  giving  up  any  security  for  such  debt  which  he  previously  had,  or 
paying  any  money  or  giving  any  new  consideration,  he  is  not  a  holder  of  the 
note  tor  a  valuable  consideration,  so  as  to  give  him  any  equitable  right  to  de- 
tain it  from  its  lawful  owner.    *   *  *    There  is  no  doubt  that  the  cases  of 
Warden  v.  HovhU,  9  Wend.,  170,  Roea  v.  Brotherson,  10  id.,  85,  Ontario  Bank 
T.  Worthington^  12  id.,  693,  and  Payne  y.  Cutler,  13  id.,  605,  in  the  supreme 
court  of  the  state,  and  of  Francta  v.  Joseph,  3  Edw.  Ch.  Rep.,  182,  before  the 
▼ice  chancellor  of  the  first  circuit,  follow  the  decision  of  this  court  *'  (the  court 
of  errors)  "  in  the  case  of  Coddington  ▼.  Bay,    And  they  fuUy  establish  the 
principle  that  to  protect  the  holder  of  a  negotiable  security  which  has  been 
improperly  transfered  to  him  in  fraud  of  the  prior  legal  or  equitable  rights  of 
others,- it  is  not  sufficient  that  it  has  been  received  by  him  merely  as  a  security 
or  nominally  in  payment  of  a  pre-existing  debt,  where  he  has  parted  with  no- 
thing of  value,  nor  relinquished  any  security  upon  the  faith  of  the  paper  thus 
improperly  transfered  to  him  without  any  fault  on  his  part.    I  may  add  that 
many  other  decisions  to  the  same  effect  have  been  made  in  this  state,  in  the 
different  courts  of  law  and  equity,  within  the  last  twenty  years ;  although 
most  of  them  have  not  been  reported."    Id,,  pp.  95,  6,  and  97,  8.    Where  A. 
made  and  lent  B.  a  note,  expressly  to  enable  the  latter  to  borrow  money  from 
a  particular  person,  and  instead  of  using  it  for  that  purpose,  B.  delivered  it  to 
C.  as  collateral  security  for  a  previous  debt,  C.  taking  it  with  knowledge  of 
the  circumstances  under  which  it  was  made  ;  held,  that  the  note  was  not  a 
valuable  security  in  C.'s  hands.  Beers  v.  Culver,  1  HiU,  589.    And  C,  having 
transfered  the  note  to  D.,  (who  also  knew  the  circumstances  under  which.it 
was  given,)   upon  a  promise  by  the  latter  to  pay  the  debt  of  C.  against  B. ; 
held,  that  the  promise  was  without  consideration,  and  therefore  void.  Id.  See 
further  Youngg  y.  Lee,  2  Eem.,  555. 
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excepted^  The  evidence  *on  the  part  of  the  defendant,  and 
charge  of  the  judge  as  excepted  to,  will  be  seen  from  the 
th&  opinion.  Verdict  for  plaintiff,  and  defendant  moves  for 
a  new  trial  on  a  bill  of  exceptions. 

/.  S.  Bosworthy  for  defendant. 

S.  G  Huntington^  for  plaintiff. 

By  the  Court ,  Beardsley,  J.  It  is  well  settled  as  amle 
of  evidence  that  parol  proof  of  notice  of  non-payment  may 
be  given,  although  the  notice  was  in  writing  and  the  de- 
fendant has  not  been  called  on  to  produce  it  at  the  trial. 
(1  Phil  Ev.  by  Cow.  &  H.,  445,  446,  note  850,  2d  voL,  28, 
note  100.)  There  is  no  difference,  in  this  respect,  between 
a  notice  given  by  a  public  notary  and  one  by  a  private  per- 
son.   This  objection  was  properly  overruled. 

The  check  was  drawn  by  the  defendant  upon  the  Chemical 
Bank,  but  it  was  presented  for  payment  by  an  agent  of 
the  Phoenix  Bank.  It  was  the  custom  of  the  latter,  before 
sending  out  checks  on  other  banks  for  payment,  to  stamp 
them  on  their  face  as  paid,  as  was  done  with  this  check,  but 
as  payment  was  refused,  this  stamp,  as  in  other  cases,  was 
erased.  It  was  urged  on  the  part  of  the  defendant  that  this 
mark  of  payment  on  the  face  of  the  check  canceled  and 
destroyed  it,  but  the  circuit  judge  held  that  it  did  not.  It 
was  not  pretended  that  the  check  had  been  paid  before  or 
after  this  stamp  was  placed  on  it,  and  we  are  not  called  upon 
to  determine  how  far  such  a  stamp,  unexplained,  may  be 
evidence  of  payment.  It  was  clearly  subject  to  explanation, 
and  a  satisfactory  one  was  given.  The  circuit  judge  was 
correct  in  disregarding  this  objection. 

There  was  no  variance  between  the  check  given  in  evi- 
dence and  the  copy  annexed  to  the  declaration.  The  check 
was  payable  to  bearer  and  the  plaintiff  sought  to  recover  in 
that  character.  The  stamp  of  paj'^ment  on  the  face  of  the 
check,  which  had  been  erased,  and  certain  names  on  its 
back,  were  no  part  of  the  check,  and  the  statute  does  not 
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require  that  they  should  appear  on  the  copy  served  with  the 
declaration.  (2  R  S.,  352,  ^  7.) 

The  objection  made  at  the  trial,  that  the  plaintiff  could 
not  recover  without  proving  the- check  to  have  been  pro- 
tested by  a  notary,  and  that  the  notice  given  in  the  name 
of  the  notary  by  his  clerk  was  bad,  is  not  taken  in  the  points 
submitted  on  the  part  of  the  defendant,  and  is  regarded  as 
abandoned.    But  it  is  manifestly  unfounded. 

The  circumstances  under  which  this  check  was  made  and 
passed  to  the  plaintiff,  as  detailed  by  the  witnesses,  were  as 
follows :  One  Watrous,  living  in  the  city  of  New  York/  was 
in  the  habit  of  drawing  drafts  for  his  own  accommodation 
on  the  plaintiff  who  resided  at  Troy,  and  which  the  plaintiff 
was  in  the  habit  of  accepting.  These  drafts  were  negotiated 
in  New  York  by  J.  B.  Betts  (the  father  of  the  defendant) 
for  the  benefit  of  Watrous.  On  the  3d  of  October,  1842, 
Watrous  drew  on  the  plaintiff,  at  one  day  after  sight,  for 
$325,  and  his  draft  was  accepted  by  the  plaintiff  on  the  4th 
of  said  October.  This  draft  had  beeii  negotiated  by  J.  E. 
Betts  for  the  benefit  of  Watrous,  before  the  check  in  suit 
was  made.  J.  £.  Betts  was  at  this  period  a  broker  in  New 
York,  but  he  was  in  bankruptcy  and  could  not  keep  a  bank 
account,  for  which  reason  his  son  (the  defendant)  allowed 
him  to  keep  a  bank  account  in  his  name,  and  signed  such 
checks  in  blank  for  the  use  of  said  J.  E.  Betts,  as  were  re- 
quired in  the  course  of  his  business.  There  was  no  par- 
ticular arrangement  between  them  as  to  the  use  of  such 
checks,  but  they  were  to  be  used  with  prudence,  and  the 
course  of  business  was  for  J.  £.  Betts  to  make  his  deposits 
of  money  in  the  defendant's  name,  and  draw  the  same  out 
of  bank  by  checks  which  the  defendant  signed  in  blank  and 
left  with  J.  E.  Betts  to  fill  up  and  use  as  he  wanted  them. 
Defendant  sometimes  signed  twenty  or  thirty  checks  at  a 
time  and  left  them  with  J.  E.  Betts.  This  check  was  one 
thus  signed  and  left  with  him,  and  he  filled  it  up  and  issued 
it  on  the  7th  October,  1842,  although  it  is  dated  on  the  lOth. 
On  the  7th  one  Eeeler,  an  agent  for  said  Watrous,  applied 
tp  J.  E.  Betts  for  the  loan  of  a  check  of  $325  to  Watrous,  to 
be  sent  to  the  plaintiff  to  meet  the  draft  of  Watrous  for  that 
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sum  which  the  plaintiff  had  accepted  on  the  4th,  and  this 
check  was  thereupon  lent  by  J.  E.  Betts  to  Watrous  for  that 
purpose,  it  bdng  agreed  that  Watrous  should  provide  funds 
to  take  up  said  check  at  maturity.  J.  £.  Betts  was  reluctant 
to  let  Watrous  have  the  check,  and  told  Keeler  he  considered 
it  a  stretch  of  authority  to  do  so.  The  check  was  sent  by 
Watrous  to  the  plaintiff  at  Troy,  on  the  7th  of  October,  to 
meet  said  draft  which  was  to  be  paid  on  the  8th,  and  at 
which  time  it  was  paid  by  the  plaintiff.  Watrous  never 
provided  funds  to  pay  the  check,  having  failed  on  the  9th 
of  October,  and  it  has  remained  unpaid.  Some  other  cir- 
cumstances were  detailed  by  the  witnesses,  but  they  are  not 
deemed  material  to  the  points  raised  and  decided  by  the 
judge. 

The  judge  charged  tlie  jury  that  if  they  believed  the 
plaintiff  received  this  check  before  it  fell  due,  bona  fide  and 
without  notice  of  its  misapplication  or  malapplication,  and 
to  be  applied  on  said  draft  or  in  reimbursement  of  his  pay- 
ment thereof,  the  draft  having  been  paid  by  him  when  it 
fell  due,  he,  being  an  accommodation  acceptor  of  said  draft, 
was  entitled  to  recover  on  said  check.  This  was  excepted 
to  by  the  counsel  for  the  defendant. 

The  counsel  for  the  defendant  then  requested  the  judge 
to  charge  the  jury  that  if  they  believed  J.  B  Betts  had  no 
authority  to  use  the  defendant's  check,  except  to  draw  out 
funds  deposited  by  him  in  bank  to  the  credit  of  the  defend- 
ant, the  plaintiff  could  not  recover  without  showing  a  con- 
sideration paid  on  the  credit  of  said  check,  and  that  payment 
of  his  previous  acceptance  for  the  accommodation  of  Watrous, 
after  the  receipt  of  said  check,  would  not  be  a  consideration 
within  the  meaning  of  this  rule.  The  judge  refused  so  to 
charge  and  the  counsel  for  the  defendant  excepted. 

Both  exceptions  raise,  in  substance,  the  same  question,  for 
the  latter  is  but  a  modification  of  the  former ;  it  presents 
no  new  principle.  Each  assumes  that  the  check  was  lent 
by  J.  E.  Betts  to  Watrous  without  authority,  and  that  it  was 
unavailable  in  the  hands  of  the  latter.  This  view  was  cor- 
rect so  far  as  respects  Watrous ;  he  received  the  check  with 
notice  that  it  was  issued  without  authority,  and,  besides. 
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he  promised  to  pay  it  when  presented.  He,  therefore,  could 
not  have  maintained  an  action  npon  it  against  the  defendant. 
Each  exception  also  assumes  that  the  plaintiff  neither  made 
an  advance  of  money,  nor  incurred  any  new  obligation,  nor 
relinquished  any  right,  in  consequence  of  this  check  being 
transfered  to  him.  If  he  paid  his  own  acceptance  after  the 
check  came  to  his  hands,  he  did  so,  not  in  consideration  of 
the  transfer  of  the  check  to  him,  but  because  he  was  bound 
by  his  previous  acceptance  to  do  so  If  the  acceptance  had 
been  paid  when  the  check  was  received  by  the  plaintiff,  he 
held  it  to  reimburse  an  advance  already  made.  It  does  not 
appear  to  have  been  received  in  satisfaction  of  Watrous's 
liability  to  the  plaintiff;  that  was  in  full  force  notwithstand- 
ing the  transfer  of  the  check.  Payment  of  the  check  to  the 
plaintiff  would  certainly  have  extinguished  the  liability  of 
Watrous,  but  that  consequence  did  not  follow  from  its  mere 
transfer  to  the  plaintiff  as  security  for  what  was  his  due. 

Under  the  charge  the  jury  must  have  found  that  the 
plaintiff  received  the  check  without  notice  that  it  had  been 
issued  without  authority,  or  that  Watrous  had  engaged  to 
pay  it  when  presented,  and  that  the  plaintiff  was  a  bona  fide 
holder.  They  must  also  have  found  that  the  plaintiff  paid 
his  own  acceptance  at  maturity,  and  that  he  received  the 
check  before  or  after  that  payment  had  been  made,  to  be 
applied,  when  paid^  in  satisfaction  of  the  acceptance,  or  in 
repayment  of  what  the  plaintiff  had  already  advanced  to 
satisfy  his  acceptance.  That  the  plaintiff  was  an  accommo- 
dation acceptor,  seems  to  have  been  conceded.  He  took  the 
check  without  notice  and  with  the  rights  of  a  bona  fide 
holder ;  and  the  only  material  question  is,  did  he  receive  it 
for  what  the  law  deems  a  valuable  consideration  ?  if  he  did, 
he  is  entitled  to  judgment. 

The  plaintiff  was  a  creditor  of  Watrous,  by  accepting  for 
his  accommodation,  and,  perhaps,  by  having  already  paid 
that  acceptance.  The  legal  proposition  is  the  same  in  either 
event ;  he  had  all  the  rights  of  a  creditor  of  Watrous.  Under 
these  circumstances  Watrous  transfers  to  the  plaintiff  the 
check,  a  negotiable  security,  not  then  due,  and  for  the  pur- 
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pose  of  having  the  proceeds  applied,  when  received,  in  sat- 
isfaction of  such  indebtedness.  In  the  hands  of  Watrous, 
the  check  was  unavailable,  but  it  would  be  otherwise  when 
transfered  to  a  bona  fide  holder  for  value. 

The  jury  have  found  that  the  plaintiff  was  a  bona  fide 
holder ;  that  point  is  therefore  disposed  of. 

But  did  he  receive  the  check  for  a  valuable  consideration  ? 

He  was  not  a  purchaser  in  the  ordinary  sense  of  the  term ; 
that  is,  he  paid  nothing  on  the  check;  made  no  advance  of 
money  or  property  on  receiving  it.  Had  he  done  so  he 
would  have  been  a  purchaser  for  value  and  his  right  incon- 
testable.   Upon  this  point  all  the  authorities  agree. 

But  in  my  estimation  this  is  not  the  only  mode  in  which 
a  party  may  acquire  the  rights  of  a  purchaser  for  a  valuable 
consideration.  If  the  paper  is  received  in  payment  and  sat- 
isfaction of  a  pre-existing  debt ;  or  if,  in  considei-ation  of 
its  transfer,  some  new  responsibility  is  incurred,  or  a  valua- 
ble benefit  relinquished,  by  the  person  who  receives  it,  he 
ought,  in  my  judgment,  on  every  principle  to  bo  deemed  a 
purchaser  for  value.  A  debt  which  ought  to  be  paid  is 
canceled  by  the  creditor ;  a  new  burthen  is  assumed,  or  some 
valuable  advantage  is  given  up.  Where,  in  reason  and  jus- 
tice, can  be  the  difierence  between  a  purchase  in  one  of  these 
modes,  or  by  a  present  payment  of  money  ?  I  confess  I  see 
none,  and  although  the  adjudged  cases  in  this  state  are  not 
all  harmonious,  I  regard  the  principle  stated  as  a  well  set- 
tled point  in  commercial  law.  {Swift  v.  Tysoriy  16  Pet,  1; 
Bank  of  Sandusky  v.  Scoville^  24  Wend.,  115 ;  Bank  of  Salina 
V.  Babcock,  21  id.,  499;  Coddington  v.  Bay,  20  Johns.,  637, 
Woodworth,  J.  Same  case,  opinion  and  decree  of  the  Chan- 
cellor, 5  Johns.  Ch.,  54.  Payson  v  Cooligey  2  Gal.  R,  233 ; 
Krush  V.  Scribner,  11  Conn.  R.,  388.)  In  the  last  case  the 
authorities  on  this  subject  are  collected  and  ably  reviewed 
bv  Chief  Justice  Williams. 

/  It  is,  however,  true  that  it  has  been  adjudged  in  this  state, 
that  one  who  receives  negotiable  paper  in  payment  of  a  pre- 
existing debt  is  not  a  holder  for  value.  (  Rosa  v.  Brotherxon,  10 
Wend.,  85.  See  also  12  Id.,  600,  and  14  id.,  570.)  But  this 
principle  is  virtually  overruled  by  the  later  cases  in  this 
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court,  and  is  opposed  to  the  general  current  of  authority  on 
the  subject. 

There  is  a  plain  distinction  between  a  transfer  of  negoti- 
able paper  in  payment  of  a  precedent  debt,  and  one  made 
merely  as  security  for  its  ultimate  payment.  In  the  latter 
case  no  right  is  relinquished ;  the  debt  continues,  as  before, 
in  full  force,  neither  postponed  or  extinguished ;  but  in  the 
former,  it  is  gone  forever.  / 

In  the  present  case  the  check  was  not  received  as  pay- 
ment, but  as  security.  Scott  could  have  sued  Watrous  when 
the  check  was  received,  and,  for  aught  that  appears  in  the 
testimony,  that  right  is  still  unimpaired.  Scott  paid  nothing 
for  the  check,  incurred  no  new  obligation  and  relinquished 
DO  right  in  consequence  of  receiving  it.  The  judge  there- 
fore erred  in  his  charge,  and  a  new  trial  should  be  granted. 

*  New  trial  granted. 


Ingebsoll  vs.  Rhoades. 


Wbeie  a  judgment  is  rendered  enbeequently  to  the  fiUng  of  a  bankrupts  peti- 
tion, but  previonslj  to  the  diaohaige  being  granted,  it  is  not  canceled  by 
the  discharge,  (a) 

A  moral  obligation  to  pay  constitates  a  valid  consideration  for  a  new  promise, 
notwithstanding  a  bankrupt  discharge;  but  to  maintain  an  action  on  a 
promise  to  pay  when  able,  proof  of  the  abilitj  to  pay  must  be  given. 

Ebror  to  the  Onondaga  common  pleas.  IngersoU  sued 
Bhoades  in  a  justice's  court  in  trover  for  fifty-nine  barrels 
of  salt,  to  which  the  defendant  pleaded  the  general  issne 
and  gave  notice  that  the  salt  was  taken  on  an  execution  in 

(a)  In  Clark  ▼.  Rowling,  3  Comst.,  216,  the  court  of  appeals  decided,  that 
a  discharge  in  bankruptcy  under  the  late  act  of  congress  operates  npon  a 
Judgment  obtained  against  the  bankrupt  intermediate  the  commencement  of 
the  proceedings  and  the  granting  of  the  discharge,  where  the  Judgment  is 
founded  on  a  debt  existing  at  the  time  the  proceedings  were  commenced.  See 
the  cases  of  Thompton  v.  Httntt,  6  Hill,  254,  and  Kellogg  v.  Schuyler,  2  Den., 
73,  commented  on  and  explained  in  Clark  r.  Rowling,  See  further  Dreutr 
V.  Brook$,  3  Barb.,  429,  and  Fox  r.  Woodruff,  9  id.,  498. 
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favor  of  Hall,  Rhoades  &  Sherman,  Tv^hich  was  issued  on  a 
judgment  in  their  favor  against  IngersoII.  The  plaintiff 
recovered  in  the  justice's  court  and  judgment  was  rendered 
9th  Sept.,  1843.  It  was  carried  by  appeal  to  the  common 
pleas,  and  on  the  trial  in  that  court  a  bill  of  exceptions  was 
taken  by  Rhoades  (the  defendant  in  that  court). 

It  appeared  on  the  trial  that  the  salt  was  seized  and*  sold, 
by  the  direction  of  Rhoades,  in  August,  1843 ;  the  seizure 
and  sale  being  made  by  one  Cook,  a  constable,  on  an  execu- 
tion in  bis  hands.  A  judgment  in  favor  of  Hall,  Rhoades 
Sc  Sherman  against  IngersoII,  rendered  by  a  justice  of  the 
peace  on  Ist  May,  1843,  was  proved,  and  upon  which  the 
said  execution  was  issued,  August  5tb,  1843.  Cook,  having 
levied  on  the  salt,  sold  the  same  on  the  14th  of  said  August, 
t)y  direction  of  the  defendant. 

In  answer  to  this  defence  the  plaintiff  offered  to  prove  a 
decree  in  bankruptcy  made  the  11th  March,  1843,  declaridg 
IngersoII  to  be  a  bankrupt,  and  which  recited  that  said 
IngersoII  filed  his  petition  for  the  benefit  of  the  bankrupt 
act  on  the  27th  of  Jan.,  1843.  And  further,  to  prove  a 
decree  of  the  district  court  of  the  United  States  of  the 
24th  July,  1843,  discharging  said  IngersoII  from  all  debts 
due  by  him  at  the  time  of  filing  said  petition,  and  that  the 
demands  on  which  said  judgment  was  rendered  were  due  at 
and  before  the  time  of  the  filing  said  petition,  and  were  then 
in  the  hands  of  the  plaintiff  in  said  judgment ;  that  said 
Rhoades  had  notice  of  the  discharge  and  was  forbidden  to 
sell  said  salt. 

This  proof  was  objected  to  by  the  counsel  for  the  defend- 
ant, Rhoades,  as  irrelevant,  as  the  discharge  could  only  bo 
rendered  available  by  a  proper  application  to  the  United 
States  court,  to  prevent  the  collection  of  a  judgment  ren- 
dered after  a  decree  of  bankruptcy  and  before  the  discharge. 
The  court  overruled  the  objection  and  allowed  the  evidence 
to  be  given ;  said  court  also  instructed  the  jury  that  said 
evidence  furnished  a  full  answer  to  the  justification  founded 
on  the  judgment  and  execution  to  which  the  counsel  for 
said  Rhoades  excepted. 

The  counsel  iox  the  defendant  (Rhoades)  then  proved 


NEW  YORK— 1844.  673 


Ingersoll  ▼.  Rhoades. 


that  about  the  last  of  April,  1843,  and  after  the  decree  of 
bankruptcy,  said  Ingersoll  stated  to  the  witness,  who  gave 
the  testimony,  that  he  was  about  going  into  bankruptcy, 
but  that  the  debt  due  to  Hall,  Rhoades  Jc  Sherman  was  a 
just  and  honorable  debt  and  should  be  paid,  that  he  w^as 
unable  to  pay  just  then,  but  it  should  be  paid ;  this  was 
said  to  the  clerk  of  Hall,  Rhoades  &  Sherman.  The  counsel 
for  Rhoades  asked  the  court  to  charge  the  jury  that  this 
promise  furnished  a  full  answer  to  the  proceedings  in  bank- 
ruptcy, but  the  court,  on  the  contrary,  charged  that  the 
promise  did  not  invalidate  the  discharge,  to  which  the 
counsel  for  the  defendant  excepted.  The  jury  found  a  ver- 
dict for  the  plaintiff,  Ingersoll. 

Sedgwick  tf  Outwater^  for  plaintiff  in  error 

G.  W.  Mxony  for  defendant  in  erron 

I.  The  judgment  in  favor  of  Hall,  Rhoades  A  Sherman 
was  discharged  by  the  proceedings  in  bankruptcy. 

The  two  notes  upon  which  that  judgment  was  founded, 
were  provable  under  the  bankrupt  act. 

The  original  indebtedness  was  therefore  discharged  by 
the  final  decree  of  discharge.  See  bankrupt  act,  section  4 ; 
and  Depuy  v.  Swart,  3  Wend.,  13»5 ;  Birch  v.  Skarland,  1  Term 
R.,  715.  According  to  the  decision  in  3d  Wendell  above 
refered  to  the  notes  on  which  the  justice's  judgment  was 
rendered  were  /uncti  officio^  they  should  be  considered  as 
paid  by  the  discharge. 

But  it  is  said  that  the  judgment  on  the  two  notes  created 
a  new  debt,  that  the  consideration  or  original  indebtedness 
was  merged  in  the  judgment.  This  doctrine  of  merger  is 
founded  in  fiction.  The  judgment  is  but  an  expression  of 
a  court  upon  the  original  indebtedness,  it  changes  its  form, 
but  It  remains  the  same  debt.  To  allow  this  doctrine  to 
hold  in  this  case  would  be  to  allow  the  substantial  ends  of 
justice  to  bo  defeated  by  a  new  fiction.  It  would  be  to  en- 
courage creditors  to  evade  the  law  of  the  land  by  trick  and 
cunning  manoeuvres. 
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This  court  has  set  aside  final  process^  on  motion  in  cases 
similar  to  the  one  in  hand  ( 1  Co  wen  R.,  42,  and  note ;  ib., 
179;  ib.)  165),  on  the  ground  that  the  party  had  no  op- 
portunity to  plead  his  discharge. 

XL  The  defendant  in  error  was  not  bound  to  plead  his 
discharge.  Sec.  4,  bankrupt  act,  provides  that  the  discharge 
'^  shall  and  may  be  pleaded  as  a  full  and  complete  bar  to  all 
suits  brought  in  any  court  of  judicature  whatever."  This 
relates  to  the  manner  of  using  the  discharge  by  way  of  de- 
^ence,  and  not  where  the  bankrupt  sues  and  is  compelled  to  use 
his  certificate  of  discharge  in  answer  to  the  defendant's  proofl 

In  this  case  the  declaration  was  in  trover,  and  the  plea 
the  '^  general  issue  and  notice  of  justification^  icc.^  The  dis- 
charge could  not  be  replied  by  way  of  pleading  to  the  notice 
of  justification. 

In  this  case  there  was  no  surprise  on  the  part  of  Rhoades. 
He  acknowledged  before  the  sale  of  the  salt  that  he  knew 
all  about  the  proceedings  in  bankruptcy,  and  he  could  there- 
fore have  been  prepared  on  the  trial  to  contest  the  validity 
of  the  discharge. 

ni.  No  injunction  could  have  issued  out  of  the  United 
States  court  to  restrain  the  proceedings  on  the  execution  in 
favor  of  Hall,  Rhoades  Jc  Sherman.  Gonkling's  Treatise, 
page  87 ;  Wiggs  v.  Wolcoity  4th  Cranch,  179. 

If  an  injunction  was  issuable  out  of  the  United  States 
court  in  such  cases  to  stay  proceedings  on  the  executions, 
8till  the  remedy  would  be  inadequate,  because  1st.  No  writ 
of  injunction  shall  be  granted  to  stay  proceedings  in  any 
case  without  reasonable  notice  to  the  adverse  party  or  his 
attorney  of  the  time  and  place  of  moving  for  the  same. 
Conkling's  Tr.,  page  13.  Reasonable  notice  would  in  many 
cases  be  beyond  the  day  of  sale.  2d.  The  expense  and 
trouble  of  procuring  an  injunction  would  be  greater  in  many 
cases  than  the  debt.  3d.  The  defendant  in  the  judgment 
may  be  kept  ignorant  of  the  plaintiff's  proceedings  until  Ihe 
day  of  sale  when  it  would  be  too  late  to  apply  for  an  in- 
junction. 4th.  The  defendant  in  the  execution  might  be 
absent  from  home  when  his  property  was  levied  on  and 
sold.    Has  he  no  remedy  in  such  a  case  ? 
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IV.  If  an  injunction  might  issue  in  such  cases,  still  it 
would  not  be  the  only  remedy.  Suppose  the  judgment  of 
Hall,  Rhoades  &  Sherman  to  have  been  in  a  court  of  record, 
would  not  a  court  of  record  have  stayed  the  proceedings  on 
the  judgment  on  motion.  See  the  cases  in  1st  Cow.,  pages 
42,  165,  179.  Here  there  would  have  been  a  remedy  con- 
current with  that  by  injunction. 

V.  The  bankrupt  must  be  allowed  an  opportunity  to  avail 
himself  of  his  discharge.  He  could  not  plead  it,  because 
he  did  not  obtain  it  until  after  the  judgment  was  rendered. 
He  could  not  stay  the  proceedings  upon  motion,  the  judg- 
ment being  in  a  justice's  court. 

VI.  The  attempt  to  enforce  the  collection  of  Hall,  Rhoa- 
des &  Sherman's  judgment  was  a  fraud  upon  the  bankrupt 
act,  and  designed  unfairly  to  defeat  its  operation.  Rhoades 
knew  the  debt  was  discharged,  he  also  knew  he  had  no  right 
to  use  the  judgment  in  the  face  of  these  facts,  he  does  at- 
tempt to  collect  it,  and  sells  property  under  it  \  he  is  liable 
to  an  action. 

Stippose  a  judgment  in  a  court  of  record  to  be  paid  by 
the  defendant  to  the  plaintiff  in  person.  The  plaintiff  sub- 
sequently causes  execution  to  issue  and  property  to  be  sold 
on  it.  Is  he  not  liable  in  trover  or  trespass  ?  Would  the 
fact  that  there  was  a  judgment  iiot  discharged  (but  only  paid) 
justify  the  plaintiff?  Certainly  not  But  the  bankrupt  law 
operates  to  discharge  the  debty  and  when  the  debt  is  dis- 
charged by  a  bankrupt  act,  the  court  regards  the  debt  (so 
far  as  enforcing  its  collection  is  concerned)  as  paid,  and  so 
it  was  held  in  Depuy  v.  Swart ^  3  Wend.,  135.  See  Marcy's 
(justice)  opinion  in  that  case  and  the  authorities  there  cited. 

VII.  The  now  promise  relied  upon  by  the  plaintiff  in  er- 
ror did  not  alter  the  case.  1st.  It  did  not  amount  to  a  pro- 
mise to  pay  the  debt  aX  all.  2d.  The  debt  which  this  promise 
was  to  revive f  as  claimed  by  plaintiff  in  error,  was  not  then 
discharged,  and  the  promise  could  not  therefore  be  relied 
upon  to  revive  the  debt.  3d.  A  proi!iise  in  such  case  in  order 
to  be  available  should  be  made  after  the  discharge,  and 
should  be  a  full  and  explicit  promise  to  pay.  Lynbury  v. 
Wrighiman,  5  Esp.  R.,  198 ;  3  Wend.,  139. 
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By  the  Courts  Bbabdsley,  J.  The  promise  made  by  Inger- 
soll to  the  clerk  of  Hall,  Rhoades  &  Sherman  amounted  to 
nothing.  It  was  made,  such  as  it  was,  after  Ingersoll  had 
been  declared  a  bankrupt,  but  before  his  discharge.  The 
debt  due  from  him  was  then  in  full  force,  and  there  was  no 
occasion  for  a  new  promise.  Subsequently,  and  before  the 
discharge  was  granted,  the  debt  was  carried  into  judgment, 
the  eflfect  of  which  can  not  at  all  depend  upon  the  previous 
engagement  to  pay. 

A  moral  obligation  to  pay  continues  notwithstanding  a 
bankrupt  discharge,  and  constitutes  a  valid  consideration 
for  a  new  promise.  But  the  promise  proved  in  this  case,  had 
it  been  made  after  the  discharge,  would  not  have  aided  the 
parties.  It  was  not  an  absolute  engagement  to  pay,  but  a 
promise  to  pay  when  able  to  do  so.  This  is  the  substance 
of  the  testimony  given  by  the  witness,  for  he  states  that 
Ingersoll  said  the  debt  was  a  just  one,  and  should  be  paid, 
but  he  was  just  then  unable  to  pay  it.  This  repels  the  idea 
that  he  intended  to  make  an  absolute  engagement,  and  un- 
der such  a  promise,  had  it  been  made  subsequently  to  the 
discharge,  proof  of  the  ability  of  the  party  to  pay  must 
have  been  given.  {Depuy  v.  SwarU  3  Wend.,  135 ;  Fleming 
V.  HaynBy  1  Stark.  N.  P.  Cas.,  370.)  But  it  is  enough  to  say 
here  that  the  promise,  whatever  it  was,  had  no  reference 
to  this  judgment,  the  validity  of  which  was  the  point  in 
question  on  the  trial. 

The  judgment  was  rendered  subsequently  to  the  bankrupt 
petition,  but  previously  to  the  discharge  being  granted.  By 
this  judgment  the  original  indebtedness  was  extinguished, 
but  the  judgment  debt  was  not  provable  under  the  bankrupt 
act  so  as  to  entitle  the  creditor  to  a  distributive  share  of  the 
property,  and  therefore  was  not  canceled  by  the  discharge. 
The  judgment  remaining  in  force,  notwithstanding  the  dis- 
charge, was  a  full  authority  for  the  execution,  and  the  sale 
was  regular  and  valid. 

The  judgment  of  the  common  pleas  was  erroneous  and 
mMst  be  reversed. 

Judgment  reversed. 
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GmsoK  Dunham  t;^.  Henbt  Monell. 

# 

Where  two  Jiutioes  adjudge  fhat  a  peison,  who  is  (fharged  with  being  the  father 
of  a  bastard  or  of  a  child  likely  to  be  born  a  bastard,  is  saoh  father,  they  are 
to  make  an  order  of  fiUatiozi|  &c.,  and  "  shall  certify  the  reasonable  costs 
of  apprehending  and  securing  the  said  &ther,  and  of  the  order  of  filiation" 
(1  R.  S.,  644,  (  13,  sabd.  4).  The  justices'  order  determining  the  amount 
of  such  costs,  can  not  be  reviewed  collaterally,  (a) 

Ebrob  to  the  court  of  common  pleas  in  the  countj  of 
Genesee.  The  facts  of  the  case  are  sufficiently  stated  in 
the  opinion. 

J.  H.  Martindde,  for  plaintiff  in  error. 

J.  D.  Merrill,  for  defendant  in  error. 

By  the  Court,  Beardslet,  J.  Where  two  justices,  acting 
under  the  statute,  adjudge  that  a  person,  who  is  charged 
with  being  the  father  of  a  bastard  or  of  a  child  likely  to 
be  born  a  bastard,  is  such  father,  they  are  to  make  an  order 
of  filiation,  <fec.,  and  the  statute  declares  "  they  shall  certify 
the  reasonable  costs  of  apprehending  the  said  father,  and  of 
the  order  of  filiation.''  ^(1  R.  S.,  644,  §  13.)  The  person 
adjudged  to  be  the  reputed  father  is  to  pay  the  costs  so 
certified  and  give  bond  for  the  support  of  the  child,  or  to 
appear  at  the  next  court  of  general  sessions,  and  if  he  refuse 
or  neglect  to  give  such  bond  or  to  pay  the  costs  and  charges 
80  certified,  he  is  to  be  committed  to  the  common  gaol  of 
the  county.     (§§  14,  15.) 

Where  a  warrant  is  issued  for  the  arrest  of  the  reputed 
father  of  a  bastard  or  of  a  child  likely  to  be  bom  a  bastard, 
it  is  to  be  served  by  a  constable,  who  is  to  detain  such  per- 
son in  his  custody  during  the  examination,  and  until  he  is 
discharged  by  the  justices,  &c.    (§  17,  and  see  §  6.) 

(a)  Sm  Thttftr  ▼.  Ovtnttn  of  tht  Poor  <f  HamUton,  6  Hill,  443. 

48 
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It  appears  from  the  testimony  that  on  an  examination  be- 
fore two  justices,  they  determined  that  Dunham  (the  plain- 
tiff below  and  defendant  in  error)  was  the  father  of  a  child 
likely  to  be  born  a  bastard,  and  an  order  of  filiation,  &c., 
was  thereupon  made.  Said  justices  also  made  an  order  that 
Dunham  should  pay  the  costs  of  his  apprehension  and  of 
conducting  the  proceedings,  the  whole  amount  being  ad- 
judged by  said  justices  at  forty-six  dollars  and  ninety-six 
cents,  of  which  the  bill  of  said  Monell,  as  claimed  and  al- 
lowed by  the  justices,  was  seventeen  dollars  and  twelve 
cents.  Dunham  proposed  to  give  a  bond  to  appear  at  the 
next  court  of  general  sessions,  but  was  required  by  the 
justices  to  pay  the  costs  (forty-six  dollars  and  ninety-six 
cents),  and  he  did  so,  and  the  seventeen  dollars  and  twelve 
cents  were  accordingly  paid  to  Monell  in  satisfaction  of  the 
sum  so  allowed  to  him. 

Dunham  subsequently  brought  his  action  against  Monell, 
to  recover  treble  damages  under  the  statute  (2  R.  S.,  651,  §  7) 
for  extortion,  alleging  that  eight  dollars  or  more  of  the  sum 
received  by  Monell  were  unlawful  fees.  After  hearing  the 
testimony  on  the  part  of  the  plaintiff,  by  which  the  facts 
appeared  as  they  have  been  stated,  the  justice  nonsuited  the 
plaintiff,  but  on  certiorari  this  judgment  was  reversed  by 
the  court  of  common  pleas,  and  the  judgment  of  reversal  is 
brought  here  by  writ  of  error. 

We  think  the  judgment  of  the  court  of  common  pleas  was 
erroneous.  The  two  justices  had  power,  and  it  was  their 
duty  to  determine  the  amount  of  the  *^  reasonable  costs  of 
apprehending  and  securing  the  said  father,  and  of  the  order 
of  filiation,"  and  they  adjudged  the  same  at  forty-six  dol- 
lars and  ninety-six  cents.  This  was  a  judicial  act;  the 
judgment  of  a  competent  court,  having  complete  jurisdic- 
tion over  both  person  and  subject  matter.  The  justices  had 
authority  to  adjudge  the  amount,  and  until  their  determina- 
tion is  reversed,  it  is  conclusive  between  the  parties.  No 
court  is  authorized,  in  a  collateral  way,  to  review  the  ques- 
tion; the  decision,  while  it  exists,  being  an  insuperable 
barrier,  ( 1  Phil.  E v.,  333, 380, 382 ;  Cowen  and  Hill's  note% 
586,691,692,703;  Supervisors  of  Onondaga  y.  Briggs,  2  BiU, 
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135 ;  5  id.,  443 ;  same  case  again  before  the  court  and  de- 
cided at  term  1843.) 

The  judgment  of  the  common  pleas  must  be  reversed  and 
that  of  the  justice  affirmed. 

Judgment  accordingly. 


Overseers  of  the  Town  op  Hebron  vs.  Ely. 

The  Order  of  filiation  adjudging  a  bastard  child  chaigeable  to  the  town  or 
county,  and  fixing  the  aUowanoe  to  be  paid  bj  the  putative  JDi^er  for  the 
child's  sustenance,  is  conclusive  upon  him,  unless  reversed  or  modified  on 
appeal ;  and  in  an  action  on  such  order  the  onus  lies  upon  him  to  show  that 
he  has  been  discharged  from  the  obligation,  (a) 

It  is  no  defence  to  such  an  action  that  the  towh  or  county  has  not,  in  fact, 
been  subjected  to  the  expense  of  maintaining  the  child. 

A  former  suit  on  the  same  order  is  no  bar  to  the  present  suit ;  at  most,  it 
covered  only  a  portion  of  the  allowance  for  which  the  suit  is  brought. 

A  suit  on  such  an  order  can  not  be  brought  by  the  overseen  of  the  poor  of  the 
town  in  their  name  of  office ;  it  should  be  in  their  individual  names,  with 
the  addition  of  office. 

Ji  stems  that,  where  the  distinction  between  town  and  county  poor  has  been 
abolished,  the  order  of  filiation  may  make  the  allowance  payable  to  the 
overseers  of  the  poor  of  the  town,  as  well  as  to  the  county  superintendents. 

This  is  an  action  of  debt  brought  upon  an  order  of  filia- 
tion, in  which  the  defendant  was  adjudged  to  pay  to  the 
plaintiffs  the  sum  of  $20,  the  amount  of  expense  for  the  lying 
in  of  Jane  Moncrief,  he  being  the  reputed  father  of  her  bas- 
tard child,  and  the  further  sum  of  fifty-six  cents  per  week 
for  the  support  of  said  child,  and  to  indemnify  the  county, 
Ac;  payable  weekly. 

The  order  bears  date,  July  1,  1828.  The  overseers  had 
heretofore  recovered  the  sum  in  gross,  and  the  weekly  allow- 
ance down  to  the  3d  April,  1828  ;  and  this  action  is  brought 
to  recover  the  weekly  sum  from  that  date  down  to  the  com- 
mencement of  the  suit,  October,  1839. 

Jane,  the  mother,  has  always  lived  with  her  father,  and 
she  and  the  child  have  been  supported  by  him  with  an  un- 

j_.H        \  .     mw        M_iiiiiiiBiiii --         "—  -  -        -       —  ■         " 

(a)  See  ^ovM  ▼.  Ovir$tirs,  ^c,  cf  Volneyj  6  Des.,  98. 
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derstanding  that  he  was  to  receive  as  compensation  therefor 
the  above  weekly  allowance.  The  money  recovered  was 
paid  over  to  him  in  pursuance  of  this  arrangement  by  the 
overseers,  and  a  promise  made  by  them  to  pay  over  the  ac^ 
cruing  allowance  as  fast  as  collected. 

The  father  has  again  called  upon  them  for  the  money,  but 
they  have  paid  him  nothing  since ;  not  having  been  able  to 
collect  any  thing  of  the  defendant.  They  commenced  a  pre- 
vious suit  before  H.  Mathews,  a  justice,  against  him  to  collect 
the  amount  due,  but  were  nonsuited  on  the  trial,  and  nothing 
has  been  paid  by  defendant  since.  In  April,  1830,  Moncrief 'b 
family,  including  Jane  and  her  child,  moved  over  the  line 
into  the  state  of  Vermont,  where  they  have  since  resided. 

The  defendant,  in  the  course  of  the  trial,  proposed  to  in- 
quire whether  the  town  or  county  had  been  put  to  any  ex- 
pense since  the  lying  in  of  the  mother,  in  the  support  and 
maintenance  of  the  child ;  which  was  objected  to  and  dis- 
allowed. The  plaintiffs  rested.  And  the  counsel  for  the 
defendant  moved  for  a  nonsuit  on  the  ground,  1.  That 
plaintiffs  had  not  shown  that  the  town  or  county  had  been 
damnified.  2.  That  there  was  no  proof  of  notice  given  to 
the  defendant  of  the  order.  3.  That  the  order  was  defective 
and  void,  as  the  weekly  allowance  should  have  been  made 
payable  to  the  superintendents  of  the  poor.  4  That  the 
distinction  between  town  and  county  poor  having  been 
abolished  in  Washington  county  by  the  act  of  1827,  no  ac- 
tion could  be  maintained  by  the  overseers ;  it  should  have 
been  in  name  of  superintendents.  5.  That  the  action  could 
not  be  sustained  in  the  name  of  office  as  overseers,  but 
should  have  been  in  the  individual  names  of  the  incumbents 
with  the  addition  of  office,  Ac.  6.  That  the  trial  before  the 
justice,  in  which  the  plaintiffs  failed  to  recover,  was  a  bar 
to  the  action.  The  court  denied  the  motion  and  defend- 
ant excepted. 

The  defendant  then  offered  to  prove  that  the  plaintiffs  had 
brought  an  action  before  H.  Mathews,  a  justice,  on  this  or- 
der, for  the  same  cause  of  action,  17th  November,  1828. 
That  issue  was  joined,  and  cause  tried,  and  judgment  ren- 
dered for  the  defendant  on  the  merits  16th  December,  1828^ 
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which  was  claimed  to  be  in  bar  of  the  action.  The  evidence 
was  objected  to  and  overruled,  on  the  ground,  among  other 
things,  that  there  was  no  plea,  or  notice  of  the  judgment, 
or  defence  interposed  by  the  defendant 

The  defendant  then  offered  to  prove,  that  neither  the  town 
of  Hebron,  nor  county  of  Washington,  had  been  put  to  any 
expense  in  supporting  and  maintaining  the  child  and  hence 
not  damnified ;  that  the  child  had  never  been  chargeable  to 
the  town  or  county,  but  had  been  maintained  without  any 
expense  to  either.  This  was  objected  to  and  rejected  as 
the  order  was  conclusive  evidence  against  the  defendant 
until  vacated,  that  the  plaintiffs  were  entitled  to  recover  the 
amount  due  down  to  the  trial  when  the  family  removed  to 
the  state  of  Vermont. 

The  defendant  has  made  a  bill  of  exce*ptions  to  bring  up 
these  points  for  review. 

The  plaintiffs  claimed,  that  they  were  entitled  to  recover 
the  weekly  allowance  down  to  the  commencement  of  the 
suit,  which  was  denied  by  the  judge  and  the  recovery  limit* 
ed  as  above  set  fortL  The  plaintiffs  further  claimed  interest 
on  the  $58.24  (the  amount  conceded  to  have  accrued  down 
to  the  removal  of  the  family)  from  that  time  to  the  trial, 
which  was  denied.  They  also  claimed  interest  from  the  com- 
mencement of  the  suit  to  the  time,  which  was  also  refused. 
Verdict  for  plaintiffs,  $58.24. 

The  plaintiffs  have  made  a  bill  of  exceptions  for  the  pur- 
pose of  bringing  up  for  review  these  questions. 

By  the  Court,  Nelson,  Ch.  J.  1.  It  has  been  repeatedly 
determined  by  this  court  that  the  order  of  filiation  adjudging 
the  bastard  child  chargeable  to  the  town,  or  county,  and 
fixing  the  weekly  allowance  to  be  paid  by  the  putative 
father,  is  conclusive  upon  him,  unless  reversed  or  modified 
on  appeal ;  and  that«the  onus  lies  on  him  to  show  that  he 
has  been  legally  discharged  from  the  obligation.  {Walls' 
worth  V.  Meady  9  Johns.,  367 ;  Rockfeller  v.  Donnelly,  8  Cow., 
633 ;  The  People  v.  Corbet,  8  Wend.,  520 ;  IRS.,  651,  §  48.) 

The  fact  that  the  town,  or  county,  has  not  been  subjected 
to  expense  proves  nothing ;  as  it  only  shows  that  th0  laWa 
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.through  the  instrumentality  of  the  public  agents,  has  ac- 
complished the  object  intended,  to  wit,  the  fixing  the  charge 
and  expense  upon  the  putative  father. 

The  only  reason  why  they  have  not  been  subjected  to  ex- 
pense in  this  case  is,  the  agreement  and  understanding  on 
the  part  of  the  overseers  with  Moncrief  that  he  will  main- 
tain the  child  for  the  weekly  allowance,  which  was  to  be 
paid  to  him  as  fast  as  it  could  be  collected  of  the  defendant 

2.  It  is  supposed  the  order  of  filiation  is  defective  and 
void  for  not  making  the  weekly  allowance  payable  to  the 
county  superintendents,  instead  of  to  the  overseers  of  the 
poor  of  the  town,  inasmuch  as  the  distinction  between  town 
and  county  poor  has  been  abolished  in  the  county  of  Wash- 
ington. 

The  73d  section  of  1  B.  S.,  656,  provides  that  the  same 
proceedings  may  be  had,  in  order  to  charge  the  father  and 
mother  of  a  bastaid  child  with  its  support  and  maintenance, 
where  the  county  is  chargeable,  as  in  the  case  of  towns ; 
and  may  be  instituted  by  the  overseers  of  the  poor  of  the  town 
in  which  the  child  is  born,  or  likely  to  be  bom,  or  by  the 
superintendents  of  the  county. 

By  section  60  all  moneys  ordered  to  be  paid  by  the  putative 
father  or  by  the  mother  of  a  bastard  child  chargeable  to 
any  county,  shall  be  collected  for  the  benefit  of  the  county ; 
and  all  overseers  of  the  poor,  Jbc,  shall  within  fifteen  days 
after  the  receipt  of  the  moneys  pay  the  same  into  the  county 
treasury. 

By  the  24th  section  of  the  poor  laws  also  (1  R.  S.,  619), 
all  moneys  collected  by  overseers  of  the  poor  of  any  town, 
in  a  county  where  the  poor  are  all  a  county  charge,  from  re- 
latives, &c.,  and  all  other  moneys,  which  shall  be  received  by 
them  in  their  official  capacity,  shall  be  paid  over  to  the 
county  treasurer,  &c. 

By  section  59,  where  any  money  shall*  be  paid  to  any  over- 
seers, pursuant  to  an  order  of  any  two  justices,  by  the  pu- 
tative father,  or  by  the  mother  of  any  bastard  child,  they 
may  expend  the  same  directly  in  support  of  the  child,  &c., 
without  paying  the  same  into  the  county  treasury. 

The  poor  law  also  provides  (1  R.  S.,  618,  §  18,  subd.  8), 
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that  the  superintendents  £ha4  direct  the  commencement  of 
suits  by  the  overseers  of  the  poor^  who  shall  be  entitled  to 
prosecute  for  any  penalties,  &6.y  or  upon  recognizances,  bonds 
or  other  securities  taken  to  indemnify  any  town  or  county, 
&c. 

I  am  inclined  to  think  that,  even  where  the  distinction 
between  town  and  county  poor  has  been  abolished,  the  order 
of  filiation  may  still  be  made  in  the  name  of  the  overseers 
of  the  poor,  as  well  as  in  the  name  of  the  superintendents ; 
and  the  suit,  of  course,  when  founded  upon  an  order  thus 
made,  must  be  brought  in  their  names. 

The  statute,  we  have  seen,  provides,  in  express  terms,  that 
they  may  institute  and  carry  on  the  proceedings  against  the 
putative  father  before  the  justice  or  justices ;  and  ample 
provision  is  made  for  the  collection  and  application  by  them 
of  the  moneys,  as  contemplated  by  the  law,  the  same  as  if 
in  the  name  of  the  superintendents. 

Bkit  it  is  not  important,  so  far  as  this  particular  case  is 
concerned,  to  express  a  definitive  opinion  upon  the  question, 
as  we  have  no  evidence  before  us  that  the  distinction,  upon 
which  the  objection  is  founded,  exists  in  the  county  of 
Washington. 

The  statute  of  1827  (Session  Laws,  p.  194,  §  9)  abolishes 
the  distinction  as  soon  as  the  poor-house  therein  shall  be 
ready  for  the  reception  of  paupers.  We  know  not  if  the 
contingency  has  happened ;  that  should  have  been  shown  in 
order  to  raise  the  objectiqn. 

3.  The  former  suit,  which  was  sought  to  be  given  in 
evidence,  was  doubtless  admissible  under  the  general  issue 
(1  Chit.  PL,  476;  1  Ld.  Raym.,  566;  2  Phillip's  ed.,  166); 
but  it  was  rightfully,  rejected  as  the  offer  was  made,  to  wit, 
in  bar  of  the  action.  At  most,  the  suit  covered  only  a 
portion  of  the  weekly  allowance  for  which  this  suit  was 
brought. 

4.  But  the  objection  to  the  right  of  the  plaintiffs  to  bring 
the  suit  in  their  name  of  office,  alone,  can  not  be  got  over. 
There  are  two  cases  already  decided  upon  the  very  point, 
each  of  which  holds  that  the  suit  must  be  brought  in  their 
individual  names,  with  the  addition  of  office.    {The  tovm  of 
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Galway  v.  Stimson^  4  Hill,  136  :  Commissioners  of  highways 
of  totan  o/  Cortlandville  Y.  Peck^  6  id.,  216.) 

These  cases  were  decided  since  the  above  suit  was  brought, 
which,  doubtless,  accounts  for  the  error. 

New  trial  granted,  costs  abide  event. 


Ghakbebs  t;^.  Halsted. 

In  trover  bj  plaintiff,  a  meohanio  leeking  to  araU  himself  of  the  benefit  of  the 
exemption  act,  against  defendant  for  levying  on  and  aeUing  nnder  execn- 
tion  one  ol  the  plaintiff  *i  neceasarj  implements  of  trade,  the  onns  lies  on 
him  of  proving  that  the  valne  of  i^l  his  tools,  including  ike  one  in  question, 
does  not  exceed  the  amount  specified  in  the  exemption  act. 

The  same  principle  applies  if  plaintiff  claims  exemption  as  head  of  a  fiunilj 
for  which  he  provides. 

Ebbob  to  the  Yates  common  pleas.  This  was  an  action 
of  trover  for  a  deric,  tried  in  a  justice's  court  in  Yates 
county,  and  judgment  rendered  for  the  plaintiff  for  $22.46. 
The  judgment  was  removed  by  certiorari  to  the  common 
pleas  and  there  reversed,  and  that  judgment  is  brought  here 
by  writ  of  error.  It  appeared  on  trial  in  the  justice's  court 
that  a  judgment  had  previously  been  rendered  in  favor  of 
the  defendant  against  the  plaintiff,  upon  which  an  execution 
issued  and  was,  by  the  direction  of  the  defendant,  levied  on 
the  deric,  which  was  afterwards  sold  to  pay  the  judgment. 
For  this  seizure  and  sale  the  plaintiff  brought  suit  and  he 
proved  that  he  was  a  stone-mason  by  trade,  and  carried  on 
the  business  of  building ;  that  a  deric  was  a  necessary  tool 
or  implement  for  a  mason,  and  that  he  had  used  this  one  in 
his  business.  He  also  proved  that  he  had  no  other  deric, 
and  that  he  was  a  man  of  a  family  with  whom  he  lived,  and 
for  whom  he  provided.  Two  objections  were  made  to  the 
recovery.  1.  That  the  plaintiff  had  not  proved  the  deric  to 
be  a  necessary  tool  or  implement  of  his  trade.  2.  That  he 
had  failed  to  give  any  evidence  that  he  had  not  other 
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tools  and  implements  of  his  trade  amounting  in  value  to 
♦25.00.  (a) 

J.  S.  Glover^  for  plaintiff  in  error. 

E.  Van  Bureriy  for  the  defendant. 

By  the  Courty  Beaedslet,  J.  The  last  objection  is  fataL 
If  the  plaintiff  sought  to  recover  on  the  ground  that  he  was 
a  mechanic,  and  the  deric  a  tool  or  implement  necessary  to 
the  carrying  on  of  his  trade  (2  R.  S.,  367,  §  22),  he  was 
bound  to  prove  that  the  value  of  all  such  tools  and  imple* 
ments  owned  by  him,  the  deric  included,  did  not  exceed 
twenty-five  dollars,  (a)  The  exemption  goes  to  that  extent 
and  no  further,  and  one  who  seeks  to  avail  himself  of  the  priv- 
ilege must  prove  every  fact  upon  which  it  rests,  although  it 
involves  the  necessity  of  sustaining  a  negative  proposition. 
Simply  proving  that  he  was  a  mechanic  and  the  deric  a  ne- 
cessary tool  or  implement  of  trade,  was  not  enough  to 
establish  the  exemption  set  up;  he  may  have  had  other 
tools  and  implements  of  the  like  nature  and  quality,  ex- 
ceeding the  value  of  such  as  are  exempt  from  execution. 
(Van  Sicklar  v.  Jacobs^  14  Johns.,  434.)  The  same  principle 
applies  where  the  plaintiff  claims  as  head  of  a  family  for 
which  he  provides,  and  that  the  deric  was  a  necessary 
working  tool  owned  by  him.  (Laws  1842,  p.  193,  §  1.)  But 
no  proof  was  offered  tending,  in  the  slightest  degree,  to 
show  that  the  plaintiff  had  not  other  property  to  the  full 
amount  protected  by  the  exemption.  The  onus  was  on  the 
plaintiff,  and  failing  to  prove  this  part  of  his  case  he  was 
not  entitled  to  recover.  The  judgment  of  the  common 
pleas  should  be 'affirmed  with  costs. 

Judgment  affirmed* 


.  (a)  See  2  R.  S.,  367,  S  23.  Also,  Wihon  ▼.  Ellis,  1  Den.,  462 ;  Ru*  y.  AlUr^ 
0  Deq.,  119 ;  Qmicktmhwh  y.  Danki,  1  Den.,  128,  3  id.,  694,  1  Conut,  129, 
and  Mwte  y.  OooM,  1  Kern.,  281 ;  M(UhM$<m  y.  PFeUer,  3  Den.,  62 
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WiLTSiE  &  Qallup,  executors  of  Wiltsie,  vs.  Beabbsley  & 

Baibd,  executors  of  Beabdsley. 

In  a  suit  bj  ezecnton  against  executors,  counts  on  promises  made  by  defend- 
ants* testator  to  plaintiff'  testator  are  improperly  joined  with  a  count  aver- 
ing  that  defendants,  **  as  such  executors,''  made  their  promissory  note  to 
one  B.  who  indorsed  the  same  to  plainti^  '^  as  such  executors,"  whereby 
the  defendants  *^  as  such  executors  as  aforesaid  became  liable  to  pay  to  the 
said  plaintiiOb  as  such  exeoutors  as  aforesaid.*' 

Buoh  counts  are  incongruous  both  as  to  plaintiffs  and  defendants ;  and  on  de« 
murrer  to  the  declaration,  htJdy  that  defendants  were  entitled  to  judgment 
with  costs,  as  plaintiflli  did  not  necessarily  sue  on  the  note  to  B.  as  execut- 
ors.   (2  B.  S.,  2nd  ed.,  615,  ^\  17,  18.) 

The  first  and  second  counts  are  on  promises  alleged  to 
have  been  made  by  the  defendants,  as  executors,  to  the 
plaintiffs,  as  executors,  and  founded  on  the  legal  liability  of 
the  defendants'  testator  to  the  testator  of  the  plaintiffs. 

The  third  count  alleges  that  the  defendants  as  such 
executors,  made  a  promissory  note,  payable  to  one  Beecber 
or  bearer,  and  which  he  afterwards  assigned  and  delivered 
to  the  plaintiffs  as  such  executors,  whereby  the  defendants 
as  executors  became  liable  to  pay  the  same  to  the  plaintiffs 
as  such  executors,  and  in  consideration  thereof  promised  to 
pay  the  same  to  them  as  such  executors.  Demurrer  and 
joinder. 

A.  4r  J.  Parker,  for  defendants. 

1.  Promises  to  the  plaintiffs  personally  and  promises  to 
Daniel  Wiltsie  deceased  on  different  causes  of  action  are 
united  in  the  different  counts  of  the  declaration  and  the 
proceeds  of  both  .notes  if  recovered  would  not  be  assets  in 
plaintiffs'  hands.  {Christopher,  adm.,  v.  Stockholm^  5  Wend., 
36 ;  Palmery  extr.,  v.  jPa/mer,  5  Wend.,  91.)  The  case  of  Fry 
v.  Evajhs,  8  Wend.,  530,  does  not  establish  a  different  rule. 
There,  although  the  money  was  received  by  defendant  after 
the  death  of  the  intestate,  it  was  on  a  debt  due  to  the  in- 
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testate  at  the  time  of  his  death  and  would  have  been  assets. 
In  this  case  the  avails  of  the  note  of  which  Beecher  was  the 
payee  would  not  be  assets.  The  declaration  alleges  it  was 
bought  by  plaintiffs  after  the  death  of  the  testator.  Plain- 
tiffs were  accountable  to  the  estate  for  the  money  with  which  . 
they  bought  the  note ;  the  purchase  was  their  own  specula-  . 
tion.  In  fact  we  suppose  the  note  was  never  bought.  The 
plaintiffs'  attorney  owning  the  note  puts  it  into  the  declara- 
tion with  his  clients'  note. 

2.  The  declaration  is  also  bad  for  misjoinder,  because  a 
count  on  a  cause  of  action  arising  after  the  death  of  John 
F.  Beardsley  deceased  is  united  with  counts  on  causes  of 
action  arising  in  the  life  time  of  said  John  F.  Beardsley  de- 
ceased. The  case  of  Reynolds  v.  Reynolds^  administrator, 
3  Wend.,  244,  is  precisely  in  point.  There  is  here  no  aver- 
ment that  the  consideration  for  which  the  note  was  given 
to  Beecher  by  defendants  was  for  a  debt  due  by  John  F. 
Beardsley  deceased.  See  2  Hill,  210;  1  H.  Black.,  102;  2 
Bos.  &  PuL,  4?4 ;  4  T.  Rep.,  347;  8  Johns.,  440 ;  12  id.,  349; 
7  Cowen,  58 ;  2  Saund.,  117,  c ;  1  Cb.  PL,  205 ;  8  Wend.,  530. 
In  this  case  different  judgments  would  be  necessary.  On 
the  note  first  counted  on  the  judgment  would  be  de  b(mis 
testatorisy  and  on  the  note  last  counted  on  de  bonis  propriis. 
The  case  of  Gillttt  v.  Hutchinson^  administrator,  24  Wend., 
184,  is  in  point. 

3.  The  demurrer  is  special,  and  it  is  not  set  forth  in  said 
declaration  where  said  Dapiel  Wiltsie  died ;  nor  whether  the 
letters  testamentary  were  issued  in  this  state,  nor  by  whom 
said  letters  were  granted.  It  should  be  set  forth  that  the 
letters  were  granted  in  this  state  and  by  a  surrogate  who 
under  the  revised  statutes  has  jurisdiction. 

4.  If  the  defendants  are  entitled  to  judgment  on  the  de- 
murrer, they  should  also  recover  their  costs  from  the  plain- 
tiffs; having  declared  on  one  note  on  which  they  should 
have  sued  in  their  own  names,  they  are  liable  to  pay  costs, 
and  are  not  protected  as  executors.  {Palmer^  exr.  v.  Palmer^ 
5  Wend.,  91 ;  Tilton  v.  Williams,  11  Johns.,  403 ;  4  T.  R,  277; 
Mercein  v.  Smith,  admr.,  2  Hill,  210 ;  4  Cowen,  87 ;  3  HiU, 
441. 
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We  suppose  the  ouly  question  that  will  be  made  on  the 
part  of  the  plaintif!'  is,  whether  the  defendants  are  entitled 
to  costs  against  the  plaintiSk  It  was  decided  in  12  Johns., 
289,  and  2  id.,  377,  that  when  judgment  on  demurrer  was 
rendered  against  the  plaintiffs  they  must  pay  costs.  In  ad- 
dition to  the  cases  above  cited  we  refer  to  9  Wend.,  425 ; 
18  id.,  635.  Here  the  suit  was  unnecessarily  brought  on  the 
second  note  in  the  names  of  the  plaintiffs  as  executors,  and 
judgment  goes  against  plaintiffs  on  account  of  the  misjoinder 
of  a  demand  that  ought  to  have  been  made  in  the  names  of 
plaintiffs  individually;  certainly  the  defendant  ought  to  have 
judgment  for  costs.  It  is  a  case  where  if  judgment  was 
for  plaintiffs  they  would  recover  costs,  because  on  the  second 
note  defendants  should  have  been  sued  individually  and  not 
as  executors. 

^.  Beechefy  for  plaintiffs,  cited  9  Wend.,  247 ;  4  Cowen, 
549 ;  7  Wend.,  528 ;  5  Cowen,  350. 

By  the  Courts  Beardslet,  J.  Here  is  a  misjoinder  of 
counts  on  two  grounds. 

1.  The  counts  are  incongruous  as  causes  of  action  in  favor 
of  the  plaintiffs.  The  first  two  counts  are  on  legal  liabilities 
to  the  plaintiffs'  testator  in  his  life  time,  and  which  must 
necessarily  be  prosecuted  in  the  name  of  his  executors.  Ex- 
ecutors may  also  sue  in  the  same  character  upon  promises 
made  to  themselves  in  their  representative  capacity,  touching 
the  assets  of  the  deceased  in  their  hands,  as  where  they  sell 
goods  or  lend  money  which  they  held  as  executors.  Counts. 
of  both  descriptions  may  be  joined  in  the  same  declaration, 
for  the  recovery  will  be  assets  in  the  hands  of  the  executors. 
(1  Ch.  PI.  8th  ed.,  20 ;  2  Vol.,  103 ;  Cowell  v.  Watts,  6  East, 
405;  Fry  v.  Evans,  8  Wend.,  530.) 

But  the  third  count  is  on  a  cause  of  action  existing  in 
favor  of  the  plaintiffs  individually  and  not  otherwise.  It  is 
true  there  is  an  averment  that  the  note  was  assigned  and 
delivered  to  the  plaintiffs  as  executors,  but  it  is  not  alleged 
that  this  was  upon  any  cause  or  consideration  having  respect 
to  their  rights  or  duty  as  executors.    Upon  the  face  of  this 
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count  the  plaintifis  can  bring  suit  as  individuals,  but  it  dis* 
closes  no  right  of  action  in  their  favor  as  executors.  {Chris- 
topher V.  Stockholm,  15  Wend.,  36 ;  Palmer  v.  Palmer,  ib.,  91.) 

2.  The  defendants  are  sued  on  causes  of  action  incon- 
gruous as  to  them.  On  the  first  two  counts  they  are  liable, 
if  at  all,  as  executors,  and  the  judgment  would  be  de  bonis 
testatoris.  But  the  note,  in  the  third  count  was  given  by  the 
defendants  after  the  decease  of  their  testator,  and  is  their 
own  personal  contract.  It  is  not  alleged  to  have  been  made 
for  any  debt  due  from  the  defendants'  testator  in  his  life 
time,  or  upon  any  cause  or  consideration  having  reference 
to  their  representative  character.  It  was  their  personal 
obligation,  and  judgment  upon  it  would  be  de  bonis  propriis. 
{Reynolds  v.  Reynolds,  3  Wend.,  246 ;  Dejnott  v.  Field,  8  Cow., 
58 ;  Gillet  v.  Hutchinson,  24  Wend.,  184.) 

The  defendants  are  entitled  to  judgment  with  costs  against 
the  plaintiffs.  They  are  undoubtedly  liable  to  costs,  as  they 
did  not  necessarily  sue  on  the  note  to  Becker  as  executora 
(2  R.  S.,  615,  §§  17, 18 ;  Vanorden  v.  Reynolds,  18  Wend.,  636.) 
Nor  indeed,  could  they  sue  at  all,  on  the  note  in  that  charac* 
ter.     But  the  plaintiffs  may  amend  on  the  usual  terms. 


Ordered  accordingly. 


Rters  and  others  t^^.  Wheeler. 

Upon  an  inqaisition  after  a  recovery*  in  ejectment  to  assess  the  valne  of  the 

.  mesne  profits  of  the  premises,  pursuant  to  2  R.  S.,  311,  4  52,  it  is  no  de- 
fence that  defendant  occupied  the  premises  with  another  person  under  a 
joint  lease  to  both. 

The  writ  of  inquiry  is  a  substitution  for  the  action  of  trespass  for  mesne  pro- 
fits, and  in  such  an  action  defendant  could  not  have  set  up  that  he  was  a 
joint  tresiMisser  with  another  person,  as  a  ground  for  reducing  the  damages. 
Nor  can  such  an  objection  prevail  on  the  execution  of  the  writ  of  inquiry. 

But  damages  can  not  be  assessed  on  the  inquisition  for  a  period  of  time  during 
which  the  defendant  was  not  in  the  occupation,  in  fact  or  in  law,  of  the 
premises. 

Defendant  moves  on  a  case  agreed  on  to  set  aside  an 
inquisition  to  assess  the  value  of  the  mesne  profits  of  pre- 
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mises  recovered  in  ejectment.    The  facts  of  the  case  and 
the  grounds  of  the  motion  are  stated  in  the  opinion. 

/.  Taylor  J  for  defendant. 

H.  Wellsy  for  plaintiffs. 

By  the  Courts  Bbabdsley,  J.  On  the  execution  of  the 
writ  of  inquiry  the  jury  allowed  as  damages  against  the 
defendant  the  full  amount  of  the  rents  and  profits  of  the 
premises  from  the  12th  day  of  July,  1837,  to  the  27th  day 
of  December,  1842.  The  defendant  now  moves  to  set  aside 
the  inquisition  on  two  grounds. 

1.  In  May,  1838,  the  plaintiffs  brought  an  action  of  eject- 
ment against  the  defendant  to  recover  these  premises,  alleg- 
ing the  entry  of  the  defendant  to  have  been  in  July,  1836. 
The  plaintiffs  recovered  in  that  action  and  were  duly  put 
into  possession  on  the  13th  January,  1843.  On  the  15th 
March  thereafter,  they  filed  a  suggestion  under  the  statute 
(2  R.  S.,  310)  against  the  defendant,  for  the  purpose  of  re- 
covering damages  for  the  use  and  occupation  of  the  pre- 
mises. The  defendant  did  not  plead  \o  the  inquisition,  but 
his  default  was  entered,  and  the  damages  were  assessed  on 
a  writ  of  inquiry.  It  appeared  on  the  execution  of  that 
writ  that  the  defendant  first  went  into  possession  of  the 
premises  on  12th  July,  1837,  and  he  did  so  in  conjunction 
with  one  John  C.  Wheeler,  under  a  joint  lease  to  them  from 
one  Bogart.  They  jointly  occupied  the  premises,  as  tenants 
to  Bogart,  until  the  Ist  April,  1838,  when  John  C.  quit  the 
possession,  but  the  defendant  remained  under  a  new  lease 
from  Bogart.  It  was  objected  that  the  plaintiffs  were  not 
entitled  to  recover  against  the  defendant  for  the  rents  and 
profits  during  the  period  of  this  joint  occupation,  and  that 
is  the  first  question  to  be  disposed  of. 

The  remedy  in  this  form  to  recover  for  the  use  of  premises 
is  given  by  the  statute.     It  is  a  substitute  for  the  action  of ' 
trespass  for  Tnesne  proJitSy  and  in  form  is  similar  to  an  action 
of  assumpsit  for  use  and  occupation.    (§§  45,  46.)    Had  the 
plaintiffs  resorted  to  the  action  of  trespass  for  mesne  profits 
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to  recover  their  damages,  it  is  plain  that  this  objection  would 
have  been  unavailing.  The  defendant  would  have  been  liable 
as  a  trespasser,  and  could  not  have  been  allowed  to  set  up 
that  he  was  a  joint  trespasser  with  another  person,  as  a 
ground  for  reducing  the  damages.  Nor  can  such  an  objec- 
tion be  permitted  to  prevail  in  the  present  case.  The  de- 
fendant, under  this  statute,  is  liable  as  upon  a  promise  to 
pay  for  the  rents  and  profits  of  the  premises  recovered, 
while  he  occupied  the  same,  and  it  is  not  material  that  an 
other  person  may  haee  occupied  with  him ;  he  must,  for  the 
purpose  of  this  remedy,  be  deemed  to  have  received  the  full 
amount  of  the  mesne  profits  and  is  responsible  accordingly. 
(^  47.)  Had  the  defendant  and  his  co-tenant,  held  and  oc- 
cupied the  premises,  jointly,  as  tenants  to  the  plaintiffs,  each 
would  have  been  responsible  to  the  full  extent  of  the  rent 
agreed  to  be  paid  by  them,  and  the  defendant  is  here  re- 
sponsible upon  the  same  principle  and  to  the  same  extent. 
The  statute  declares  he  shall  be  liable  for  the  value  of  the 
mesne  profits  of  the  premises  while  he  enjoyed  the  same. 
(§§  48, 52.)  It  is  not  necessary  he  should  have  been  the  sole 
occupant ;  if  he  was  in  possession  with  others,  he  is  liable 
to  the  full  extent  of  the  rents  and  profits,  and  for  that 
amount,  assessed  by  a  jury,  judgment  is  to  be  rendered  "  as 
in  actions  of  assumpsit  for  use  and  occupation.''  (§  53.)  The 
first  objection  can  not  be  sustained. 

2.  From  the  Ist  of  April,  1838,  to  the  1st  of  April,  1839, 
the  defendant  alone  occupied  the  premises  as  tenant  to  Bo- 
gart.  By  the  lease  from  Bogart  to  the  defendant,  the  latter 
was  to  surrender  the  premises  on  the  1st  of  April,  1839,  but 
he  was,  notwithstanding,  to  have  a  right  to  put  in  a  winter 
crop  on  not  more  than  twenty-five  acres  of  said  land,  and 
take  the  same  away  after  the  expiration  of  the  lease.  The 
defendant,  according  to  his  lease,  gave  up  possession  to  Bo- 
gart on  1st  April,  1839,  the  action  of  ejectment  then  being 
pending,  but  at  the  succeeding  harvest  his  winter  crops  were 
removed  according  to  the  provision  in  said  lease.  The  jury 
allowed  as  damages,  not  only  for  the  period  of  the  lease 
from  Bogart  to  the  defendant,  and  until  the  removal  of  the 
crops  in  the  summer  of  1839,  but  for  more  than  three  years 
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after  the  defendant  had  quit  the  possession  of  the  premises 
as  he  had  agreed  to  do  when  be  received  the  lease  to  him- 
self from  Bogart. 

We  think  the  jury  erred  in  assessing  the  value  of  the 
rents  and  profits  for  a  period  where  the  defendant  was  not 
in  possession  in  fact,  or  in  judgment  of  law.  He  surrendered 
to  his  landlord  Bogart,  and  the  latter,  or  some  agent  or  ten- 
ant of  his,  succeeded  to  the  possession.  For  that  time  the 
defendant  is  not  liable  to  the  plaintiff;  he  is  responsible  for 
the  time  he  occupied  and  enjoyed  the  premises,  but  for  no 
other  period.  (§§  47,  48,  52.)  In  this  case  damages  should 
have  been  assessed  for  the  time  of  the  joint  occupancy  by 
the  defendant  and  John  C.  Wheeler ;  for  the  next  succeeding 
year,  while  the  defendant  alone  was  in  possession ;  and  for 
the  use  of  such  parts  of  the  premises  as  were  covered  by 
the  winter  crops  of  the  defendant  until  those  crops  were  re- 
moved. The  inquisition  must  be  set  aside  and  a  new  writ 
issued,  unless  the  parties  adjust  the  amount  upon  these  prin- 
ciples, in  which  case  the  inquisition  may  be  amended  ac- 
cordingly 

Inquisition  set  aside,  costs  to  abide  the  event. 


MoBAN  t;^.  Vbedenbubgh  and  another. 

Two  ]»rtnei8  being  sued,  one  of  wliom  had  confessed  a  judgment  for  the 
identical  matter  in  suit,  maj  plead  the  judgment  in  bar  of  the  action,  even 
though  the  plaintiff  give  evidence  tending  to  prore  ftaud  in  the  giying  of 
the.  judgment. 

The  simple  contract  of  two  joint  debtors  is  extinguished  bjr  a  bond  given,  or 
judgment  confessed  bj  one  of  them  alone. 

• 

Assumpsit  tried  at  the  New  York  circuit  in  May,  1843, 
before  Kent,  G.  judge.  The  declaration  contained  the  usual 
counts  for  work  and  labor,  materials,  Ac,  and  the  money 
counts.  Plea  of  the  general  issue.  It  appeared  that  plain- 
tiff worked  many  years  for  the  defendants  Cocks  &  Vreden- 
burgh,  co-partners  in  the  city  of  New  York.  The  defendants 
proved  that  after  said  services  were  performed  the  defend- 
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ant  Vredenburgh  and  the  plaintiff  liquidated  the  amount 
due  to  plaintiff,  and  a  bond  and  warrant  of  attorney  were 
given  to  him  for  $1,143,369  and  upon  which  judgment  was 
entered.  The  plaintiff,  to  show  that  this  bond  and  warrant 
of  attorney  were  intended  to  defraud  him,  proved  that 
shortly  previously  thereto  Vredenburgh  had  confessed 
judgment  to  Cocks,  which  required  all  the  joint  property 
of  the  two  to  satisfy,  and  upon  which  it  was  sold,  and  noth- 
ing remained  to  pay  plaintiff's  judgment.  The  counsel  for 
the  defendants  requested  the  circuit  judge  to  charge  the 
jury,  that  the  plaintiff  in  this  suit,  having  previously  re- 
covered a  judgment  against  Vredenburgh  alone  for  the  same 
cause  of  action  upon  which  this  suit  is  brought,  was  barred 
from  recovering  in  this  suit.  The  judge  refused  so  to  charge, 
and  the  counsel  for  the  defendants  excepted.  Verdict  for 
the  plaintiff  for  $1,143.36,  which  the  defendants  move  to  set 
aside  on  a  case. 

JV.  B.  Blunfy  for  plaintiff. 

J\r.  Hilly  jr.,  for  defendants. 

By  the  Court,  Beardslet,  J.  The  simple  contract  of  the 
two  joint  debtors  was  extinguished  by  the  bond,  although 
given  by  one  of  them  alone.  This  point  is  too  well  settled 
to  admit  of  discussion.  {Clement  v.  Brtishy  3  Johns.  Cas., 
180(a);  Tom  v.  GoodricA,  2  Johns.,  213.)  It  is  the  same 
where  a  judgment  has  been  recovered  against  one  of  several 
persons,  on  their  joint  promise ;  the  promise  is  thereby  ex- 
tinguished as  to  all.  {Robertson  v.  Smithy  18  Johns.,  459; 
Pierce  v.  Kearney ,  5  Hill,  82.)  » 

New  trial  ordered. 

(a)  See  note  to  this  case  in  second  edition  of  Johns.  Cis. 
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Potter  vs.  Davis  and  others^  commissioners  of  highways  of 

the  town  of  Wilna. 

Bj  an  act  of  the  legislature  loans  were  made  hj  the  state  to  the  towns  of 
Wilna  and  Champion,  to  assist  them  in  baildhig  a  bridge  across  the  Black 
River,  which  the  commissioners  of  highways  of  said  towns  were  to  bnild 
as  they  or  a  majority  of  them  shoald  direct.  Hdd^  that  the  commissioners 
were  not  limited  as  to  the  expense  of  this  bridge  by  the  sums  loaned,  bat 
were  left  to  their  own  discretion. 

Where,  by  a  contract  entered  into  in  pnrsoance  of  said  act,  an  indebtedness 
accrued  against  the  town  of  Wilna,  and  promissory  notes  were  given  by  the 
conmiissioners  of  highways  of  that  town,  as  such  commissioners ;  heldt  that 
an  action  might  be  maintained  upon  the  notes,  by  the  original  payee  against 
said  commissioners  or  their  successors  in  office. 

Contracts  made  for  the  purposes  designated  in  said  act  bind  the  town. 

Whether  such  notes  are  negotiable,  qu€Bre  f 

Demurrer  to  plea.  Action  of  assumpsit,  brought  October, 
1843.  The  declaration  alleges  that  the  commissioners  of 
highways  of  Wilna  and  Champion  under  the  act  of  May  7, 
1840,  caused  a  bridge  to  be  constructed  across  tlie  Black 
River  at  Carthage,  in  that  year,  of  such  materials,  form  and 
finish  as  they  or  a  majority  of  them  collectively  had  directed; 
that  said  commissioners  employed  the  plaintiflF  to  build,  and 
he  built  it  under  and  according  to  a  contract,  made  June, 
9th,  in  said  year,  which  contract  was  between  the  then  com- 
missioners of  Champion  and  two  of  the  then  commissioners 
of  Wilna  (not  however  parties  to  the  present  suit)  and  the 
plaintiff;  by  which  he  agreed  to  construct  the  bridge  ac- 
cording to  said  contract,  and  the  commissioners  agreed  to 
pay  him$5,000.00  therefor,  as  follows,  to  wit,  $1,000.00  when 
work,  including  materials,  was  done  to  that  amount,  and  so 
on  to  $4,000.00.  The  remaining  $1,000,00  was  to  be  paid  in 
four  eqhal  annual  payments,  with  interest  annually,  after  the 
bridge  was  completed.  After  the  bridge  had  been  completed, 
Munn,  Brooks  and  Williamson,  then  commissioners  of  Wilna, 
in  order  to  assure  the^laintiff  the  payment  of  $500.00,  with 
interest,  being  half  the  amount  to  be  paid  for  said  bridge 
by  the  towns  of  Champion  and  Wilna,  beyond  said  $4,000.00, 
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made  to  the  plaintiff  four  promissory  notes,  dated  February 
1st,  1841,  for  $125.00  each,  payable,  with  interest  annually 
in  two,  three,  four  and  five  yeare.  The  notes  were  made 
and  signed  by  them,  as  such  commissioners  of  highways. 
It  is  further  alleged  that  the  defendants  were  chosen  such 
commissioners  of  Wilna  in  February,  1843,  and  that  the  first 
note  was  due,  with  interest  on  the  others ;  by  means  of 
which  the  defendants  as  such  commissioners  became  liable, 
and  being  so  liable  as  such  commissioners  promised  to 
pay,  &c. 

The  defendants  pleaded  that,  previously  to  making  the 
bridge,  the  town  of  Wilna,  having  no  means  to  construct 
said  bridge,  in  conjunction  with  the  town  of  Champion  ob- 
tained by  an  act  a  loan  of  $2,000.00  to  each  town  for  the 
sole  and  only  purpose  of  building  said  bridge,  and  by  which 
act  said  joint  commissioners  of  Wilna  and  Champion  were 
authorized  to  expend  the  sum  of  $4,000.00  to  construct  the 
same  and  which  was  sufficient  to  pay  and  compensate  the 
builder  of  a  good  and  substantial  bridge.  But  Munn  and 
Brooks,  two  of  the  commissioners  of  Wilna,  without  any 
funds  provided  and  appropriated,  and  without  power,  under- 
took to  obligate  the  town  of  Wilna  to  pay  the  further  sum 
of  $500.00,  and  for  that  purpose  made  these  notes. 

Demurrer  to  this  plea  and  joinder. 

W.  McCally  for  plaintifiF. 

C  P.  Kirkland,  for  defendants. 

By  the  Courts  Beabdsley,  J.  By  an  act  of  the  seventh 
day  of  May,  1840,  the  state  made  a  loan  to  the  town  of 
Champion  of  two  thousand  five  hundred  dollars,  to  the  town 
of  Le  Roy  of  seven  hundred  and  fifty  dollars,  and  to  the  town 
of  Wilna  of  two  thousand  dollars,  "  to  enable  the  towns  of 
Le  Roy  and  Champion  to  build  a  bridge  across  the  Black 
River  at  the  Great  Bend,  and  to  enable  the  towns  of  Wilna 
and  Champion  to  build  a  bridge,  across  the  Black  River  at 
Carthage"  (Laws  1840,  p.  191,  §  1).  The  sixth  section  of 
the  act  is  as  follows.  "  The  commissioners  of  highways  of 
the  towns  of  Champion  and  Wilna  shall  cause  to  be  con- 


396  CASES  IN  THE  SUPREBIE  COURT. 

Potter  ▼.  Davis  and  others. 


structed  across  the  Black  River,  at  Carthage^  a  bridge,  daring 
the  present  year,  of  such  materials,  form  and  finish  as  they, 
or  a  majority  of  them  collectively,  shall  direct"  There  is 
a  similar  provision  as  to  the  bridge  which  was  to  be  built  at 
the  Great  Bend.  (§  6.) 

This  was  a  positive  command  to  the  commissioners  of 
those  towns  to  construct  these  bridges,  and  it  was  their  duty 
to  obey. 

The  act  fixes  no  limit  to  the  expense  of  these  bridges ; 
that  was  left  to  the  discretion  of  the  commissioners  of  the 
towns,  who  were  to  make  them  '*  of  such  materials,  form 
and  finish  ",  as  they  might  direct 

The  amount  lent  by  the  state  was  not  intended  to  limit  the 
expenditure.  Two  bridges  were  required  by  the  act  to  be 
built ;  Champion  was  to  be  at  half  the  expense  of  each,  but 
the  loan  to  that  town  was  two  thousand  five  hundred  dollars 
only.  Le  Roy  would  build  half  of  one  bridge  and  Wilna 
half  of  the  other,  and  they  borrowed  collectively,  two 
thousand  seven  hundred  and  fifty  dollars.  It  is  but  reason- 
able to  suppose  that  if  the  sums  lent  were  intended  to  limit 
the  expense,  Champion  would  have  received  as  much  as 
both  the  other  towns.  But  such  was  not  the  object  of  the 
loans  made,  or  of  the  act  Advances  were  made  to  the 
several  towns  according  to  their  necessities,  to  enable  them 
to  go  on  with  these  works,  but  not  to  limit  what,  in  its 
nature,  could  not  well  be  determined  in  advance,  and  which 
the  legislature  had  no  means  of  ascertaining  with  any  thing 
like  certainty. 

The  bridges  were  to  be  built  by  the  several  towns ;  the 
loans  were  to  the  towns,  and  they  were  to  re-pay  the  same 
as  is  provided  in  the  act  The  commissioners  were  to  cause 
the  bridges  to  be  built,  but  in  doing  so  they  would  act  for 
their  respective  towns,  and  whatever  contracts  were  made 
for  the  purpose  would  bind  the  towns  for  whose  benefit  they 
were  made.  The  last  section  of  the  act  shows  that  contracts 
must  be  made  by  the  commissioners,  for  the  money  loaned 
by  the  state  was  only  to  be  advanced  to  pay  "  for  work  then 
done,  or  materials  actually  furnished,'*  and  to  the  person  or 
persons  by  whom  the  work  had  been  done  or  materials 
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famished.  Contracts,  therefore,  were  to  be  made,  and  these 
contracts  would  be  binding  on  the  towns. 

The  declaration  shows  that  the  commissioners  of  high- 
ways of  the  towns  of  Champion  and  Wilna  contracted  with 
the  plaintiff,  in  1840,  to  erect  the  bridge  at  Carthage,  for 
which  he  was  to  be  paid  five  thousand  dollars ;  that  he  com- 
pleted said  work ;  and  on  the  first  of  February,  1841,  the 
commissioners  of  Wilna,  to  secure  to  him  the  sum  of  five 
hundred  dollars,  then  unpaid  on  his  contract,  gave  to  him 
the  four  notes  mentioned  in  the  declaration.  These  were 
given  by  the  then  commissioners  of  highways  of  Wilna,  in 
their  official  character,  and  for  a  liability  incurred  by  them 
on  behalf  of  that  town.  What  they  did  was  fairly  within 
the  scope  of  their  authority,  and  the  law  gives  the  same 
remedy  against  their  successors  as  might  have  been  had 
against  those  who  signed  the  notes,  if  they  had  remained 
in  office.  (2  R.  S.,  474,  §  98 ;  see  also  §§  96,  99,  100,  108.) 
The  defendants  are  such  successors,  and  the  suit  is  well 
brought  against  them. 

An  objection  is  made  that  commissioners  are  not  authorized 
to  give  promissory  notes  in  their  official  capacity,  so  as  there- 
by to  bind  their  successors.  There  is  no  occasion,  at  this 
time,  to  determine  that  such  notes  have  or  have  not  the 
qualityof  negotiability,  for  this  suit  is  brought  by  the  party 
with  whom  the  original  contract  was  made ;  the  one  to  whom 
these  notes  were  given  and  are  made  payable.  They  may  not 
have  the  quality  of  negotiability,  although  I  do  not  well  see 
why  they  have  not ;  but  that,  in  this  case,  is  of  no  con- 
Bequence. 

In  form,  this  is  an  action  against  the  defendants  as  com- 
missioners of  highways,  but  in  substance  it  is  against  the 
town  of  Wilna.  If  the  plaintiff  recovers,  the  amount  must 
ultimately  be  paid  by  the  town.  (2  B.  S.,  476,  §  108 ;  see 
also  1  R.  S.,  357,  §  8.) 

Judgment  for  the  plaintiff  with  leave  to  amend  on  the 
usual  terms. 
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The  Bane  of  Lyons  vs.  Dekkon  and  another. 

Where  a  person  bonght  of  a  bank  some  of  its  own  stock,  for  which  he  gave 
his  note  at  the  par  value  of  the  stock  (though  then  greatly  depreciated), 
having  been  solicited  to  make  the  purchase  by  the  president  and  cashier 
with  a  view  to  his  becoming  a  director  of  the  bank,  with  an  nnderstauding 
that  he  could  return  the  stock  and  take  up  his  note  whenever  he  desired  to 
do  so ;  held,  that  this  understanding  constituted  ag^od  defence  to  an  action 
on  the  note,  the  stock  having  been  received  back  by  the  bank,  through  the 
agency  of  its  cashier. 

The  agreement  by  the  bank,  that  the  note  might  be  taken  up  at  any  time  on 
return  of  the  stock,  was  void,  as  varying  the  terms  of  a  written  instrument 
by  a  prior  or  cotemporaneous  parol  agreement ;  but  this  agreement  operated 
as  an  accord  and  satisfaction  after  the  bank  had  taken  back  the  stock  in 
payment  of  the  note  and  in  accordance  with  the  terms  of  the  agreement. 

Evidence  of  a  prior  or  cotemporaneous  parol  agreement  to  take  up  a  promissory 
note  will  not  be  received  to  vary  the  terms  of  the  note ;  but  such  an  agree- 
ment, when  followed  by  a  complete  execution  and  performance,  constitutes 
a  good  defence  to  an  action  on  the  note. 

A  corporation  may  act  by  its  authorized  agents,  and  is  bound  by  their  acts  as 
is  an  individual  by  the  acts  of  his  agents. 

No  formal  resolution  of  the  board  of  directors  of  a  bank  is  required  to  appoint 
an  agent  or  define  his  powers. 

A  contract  may  be  implied  against  a  corporation,  and  it  may  afBLrm  the  acts 
of  an  assumed  agent  and  thus  be  bound  by  them. 

Substantially  the  same  rules  apply  to  the  acts  and  engagements,  and  the  proof 
thereof,  of  a  corporation  within  its  corporate  powers,  as  apply  to  those,  and 
the  proof  thereof,  of  an  individual. 

Action  of  assumpsit  tried  at  the  Wayne  circuit,  August, 
1843,  before  Mosely,  C.  judge.  The  declaration  was  upon  a 
note  for  f  1,000.00,  signed  by  Joseph  M.  Demmon  and  in- 
dorsed by  Charles  Demmon.  The  defendants  pleaded  the 
general  issue,  and  certain  matter  stated  in  the  opinion  of  the 
court  was  set  up  under  a  notice.  The  making  aud  indorse- 
ment of  the  note  were  admitted,  and  also  protest  and  notice 
of  non-payment.  Evidence  of  an  exemplification  of  a  decree 
in  chancery,  appointing  Thereon  R.  Strong  receiver  of  the 
Bank  of  Lyons,  and  of  an  assignment  pursuant  to  the  decree, 
was  received.  The  defendants'  counsel  moved  for  a  non- 
Buit  on  the  ground  that  the  suit  should  have  been  brought 
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in  the  name  of  the  receiver.  Motion  overruled.  The  de- 
fendants' counsel  offered  to  prove  the  facts  set  forth  in  the 
opinion,  and  called  Newell  Taft  for  that  purpose,  which  was 
objected  to  by  the  counsel  for  plaintiff,  and  objection  sus- 
tained by  the  circuit  judge.  Thaddeus  W.  Patchin,  being 
called  by  the  defendants,  testified  that  he  was  cashier  of  the 
Bank  of  Lyons  at  the  date  of  the  note  in  suit ;  that  the  con- 
sideration of  it  was  some  stock  transfered  or  issued  to  Joseph 
M.  Demmon ;  that  this  note  was  a  renewal  of  a  former  note, 
the  old  s'crip  for  which  had  been  canceled ;  that  no  money 
was  at  any  time  drawn  from  the  bank  on  the  note.  That 
the  defendant  Joseph  M.  Demmon  frequently  talked  of 
having  the  stock  he  held  surrendered,  and  having  the  jiote 
surrendered.  This  last  statement  was  objected  to  by  the 
plaintiff's  counsel,  but  the  court  overruled  the  objection  and 
the  plaintiff's  counsel  excepted.  The  witness  further  stated 
that  the  payment  of  the  note  in  stock  was  in  pursuance  of  a 
previous  arrangement,  and  he  took  the  note,  pinned  it  to 
the  stock,  and  told  the  clerk  to  cancel  it  and  hand  it  to  M. 
Demmon.  Witness  considered  the  note  paid.  The  amount 
of  stock  delivered  in  payment  of  the  note  was  ten  shares  of 
a  hundred  dollars  each.  Further  evidence  tending  to  the 
same  point  as  the  above  was  given,  but  as  reference  is  made 
to  it  in  the  opinion,  no  more  extended  statement  is  here  re- 
quired. 

The  judge  charged  the  jury  that,  although  the  action  was 
in  form  between  the  original  parties,  it  must  be  regarded  as 
brought  by  the  creditors  and  stockholders,  and  that,  being 
virtually  between  the  creditors  and  stockholders  and  the 
defendants,  they  had  a  right  to  recover.  That  in  regard  to 
the  agreement  the  question  was,  whether  the  bank  had  a 
right  to  make  such  an  agreement  to  take  the  stock  in  pay- 
ment of  the  note.  They  had  not.  There  was  a  want  of 
power.  The  arrangement  was  inhibited  by  the  statute  re- 
gulating corporations,  and  if  they  had  not  the  power,  the 
taking  of  the  stock  by  the  cashier  was  not  a  satisfaction  of 
the  note.  That  the  arrangement  and  acceptance  of  the 
stock  by  the  cashier  was  not  an  accord  and  satisfaction. 
Defendants'  counsel  excepted.    Verdict  for  the  plaintiff  of 
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eight  hundred  and  seventy-five  dollars  and  twenty-one  cents. 
Defendants  moved  for  a  new  trial  on  a  case  made. 

W,  H.  Seward,  for  defendants,  argued  that  the  learned 
judge  erred  in  his  charge  as  above  given,  and  in  the  rejec- 
tion and  admission  of  the  testimony  alluded  to  in  the  de- 
cision. 

W.  H.  Adorns,  for  plaintiff. 

I.  The  suit  was  properly  brought  in  the  name  of  the  bank. 

II.  Parol  evidence  of  an  agreement  such  as  is  claimed  by 
the  defendants  to  have  been  made  when  the  note  was  given 
is  inadmissible.  Such  evidence  admitted  is  not  entitled  to 
any  weight.  1st.  It  would  qualify  and  contradict  the  note 
and  control  its  legal  effect  and  operation,  and  a  written  in- 
strument can  not  be  thus  affected  by  parol  evidence  of  stipula- 
tions agreed  upon  at  or  prior  to  its  execution.  2d.  Such  an 
agreement  of  the  president  and  cashier  would  be  void,  not 
being  authorized  by  a  resolution  of  the  board  of  directors. 

III.  The  agreement  is  void.  1st.  For  want  of  consideration. 
2d.  For  want  of  the  presence  of  seven  directors  at  the  meet- 
ing when  it  was  made,  excltlsive  of  the  maker  of  the  note 
who  could  not  act  upon  the  question  or  be  counted  for  the 
purpose  of  a  quorum  upon  that  question.  3d.  Because  the 
obvious  design  and  effect  of  it  was  to  defraud  the  bank  and 
the  public  by  holding  out  false  appearances,  giving  a  ficti- 
tious value  to  the  stock,  securing  to  the  maker  all  the  benefit 
which  might  arise  from  his  holding  the  stock  by  rise  in  value 
or  otherwise,  and  at  the  same  time  enabling  him  to  cast  any 
loss  which  might  occur  on  the  bank.  4th.  The  note  being 
a  substitute  for  the  stock,  it  was  part  of  the  capital  of  the 
bank,  and  the  agreement  is  in  violation  of  the  statute  making 
it  unlawful  for  directors  of  a  moneyed  corporation  to  divide, 
withdraw  or  in  any  manner  to  pay  to  the  stockholders  any 
part  of  the  capital  stock,  &c.  5th.  The  agreement  is  in 
violation  of  the  statute  forbidding  the  discount  of  a  note  to 
pay  for  stock,  or  withdraw  money  paid  for  stock,  and  of  the 
provisions  rendering  it  unlawful  for  the  corporation  to  ap- 
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ply  any  portion  of  its  funds  to  purchase  its  own  stock  or 
receive  any  shares  in  payment  or  satisfaction  of  a  debt. 
6th.  The  agreement  is  within  the  provision  of  the  statute 
rendering  invalid  any  payment  made,  judgment  suffered  or 
lien  created,  or  security  given  by  any  corporation  when  in- 
solvent or  in  contemplation  of  insolvency.  IV.  The  several 
decisions  excluding  proof  contradicting  the  record  of  the 
proceedings  of  the  directors,  April  27th,  1840,  were  correct. 
V.  The  cashier  had  no  authority  to  receive  stock  in  payment 
of  a  note.  VI.  The  bank  could  not  hold  stock  in  the  name 
of  any  of  its  oflScers  or  other  persons  as  trustees.  The  law 
does  not  allow  of  any  such  trust.  VII.  The  receiver  of  the 
plaintiffs  is  a  trustee  for  the  creditors  of  the  bank,  and  may 
therefore  take  advantage  of  any  thing  that  creditors  may 
to  impeach  or  set  aside  any  act  of  the  bank. 

By  the  Court,  Bbardsley,  J.  This  suit  was  well  brought 
in  the  name  of  the  Bank  of  Lyons,  although  its  property 
and  effects  had  been  previously  transfered  to  a  receiver. 
The  corporation  was  still  in  being,  and  although  the  action 
might  have  been  brought  in  the  name  of  the  receiver  it  was 
equally  proper  in  the  corporate  name.  Each  would  prosecute 
with  the  same  right,  and  whatever  would  be  a  defence  against 
one  would  be  so  as  to  the  other.  And  as  to  the  defence  set 
up  in  this  case,  if  it  was  originally  available  against  the 
bank,  it  is  now  equally  effective  against  the  receiver.  His 
rights  are  precisely  those  of  the  bank,  if  it  had  continued 
its  appropriate  business  and  no  receiver  had  ever  been  ap- 
pointed. The  receiver  has  not  the  rights  of  a  bona  fide 
purchaser  of  this  note :  as  to  this  defence  he  stands  pre- 
cisely in  the  original  place  and  position  of  the  bank.  (9 
Paige,  410.) 

The  action  is  founded  on  a  note  bearing  date  the  27th 
of  April,  1840,  for  one  thousand  dollars  with  interest,  pay- 
able three  years  from  date.  It  was  signed  by  the  defendant, 
Joseph  M.  Demmon,  and  indorsed  by  the  other  defendant, 
Charles  Demmon. 

The  defendants  offered  to  prove  the  following  facts  as  a 
defence  to  the  action.   That  in  1839  the  Bank  of  Lyons  was 
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owner  of  a  large  amount  of  its  own  stock,  which,  although 
the  property  of  the  bank,  stood  in  the  names  of  the  president 
and  oashier ;  that  the  stock  has  greatly  depreciated  and  is 
of  little  or  no  value.  That  the  defendant  (J.  M.  D.)  was  not 
then  a  stockholder ;  that  he  was  applied  to  by  the  president 
and  cashier,  and  t^olicited  to  take  sufficient  of  said  stock  to 
enable  him  to  become  a  director,  and  leave  his  note  there- 
for at  the  bank,  with  an  understanding  that  whenever  he 
might  desire  to  do  so,  he  could  return  the  stock  and  take  up 
his  note,  the  object  being  to  have  the  aid  of  said  J.  M.  I), 
in  managing  the  affairs  of  the  bank.  That  he  acceded  to 
said  proposition,  and  took  ten  shares  of  the  stock,  nominal- 
ly one  hundred  dollars  each,  for  which  he  left  his  note  at 
the  bank.  This  note  was  renewed  from  time  to  time  until 
1840,  when  a  new  president  and  cashier  were  appointed,  and 
said  J.  M.  D.  was  requested  to  continue  the  arrangement 
and  remain  a  director ;  and  it  was  then  agreed  that  the  stock 
he  held  should  be  returned  to  the  bank  and  his  note,  then 
with  the  bank,  be  canceled,  and  that  tea  other  shares  of  the 
stock  of  said  bank,  owned  by  it,  should  be  issued  or  assigned 
to  him,  and  for  which  he  should  give  a  new  note ;  and  that 
whenever  he  might  elect  so  to  do,  he  should  have  the  right 
to  return  the  stock  to  the  bank  and  take  up  said  note  with- 
out any  other  payment.  That  the  first  ten  shares  of  stock 
were  accordingly  returned  to  the  bank,  and  the  note,  then 
held  by  the  bank,  given  up  to  the  defendant  (J.  M.  D.),  and 
he  received  other  ten  shares  of  the  stock  and  gave  the  note 
now  in  suit;  the  whole  arrangement  being  made  for  the 
benefit  and  at  the  request  of  the  bank.  That  this  arrange- 
ment remained  in  full  force  until  September,  1842,  when 
said  J.  M.  D.  returned  the  last  mentioned  stock  to  the  bank, 
which  the  cashier  received  of  him,  and  said  cashier  was 
thereupon  desired  to  return  the  note  to  said  J.  M.  D.  ac- 
cording to  said  arrangement  That  he  agreed  to  do  so, 
saying  it  might  be  considered  as  done ;  that  he  was  then  too 
much  engaged  to  look  up  the  note,  but  lie  would  do  so  in  a 
short  time  and  return  it  to  said  J.  M.  D.  the  next  time  he 
called.  That  things  remained  in  this  situation  until  the 
bank  was  enjoined,  which  was  a  few  days  thereafter,  and  in 
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this  manner  the  note  ultimately  came  into  the  hands  of  the 
receiver. 

This,  as  I  read  the  case,  is,  in  substance,  what  wag  oflFered 
to  be  proved  by  way  of  defence.  As  I  understand  it,  the 
offer  was  to  show  that  such  were  the  arrangements  between 
the  bank  and  the  defendant  (J.  M.  D.),  and  not  merely  be- 
tween the  latter  and  some  of  the  oflScers  of  the  bank,  as  in- 
dividuals. Individually  and  acting  for  themselves,  they 
could  have  no  right  to  dispose  of  the  property  of  the  bank 
in  any  manner.  But  according  to  the  statement  which  was 
offered  to  be  proved,  the  defendant  (J.  M.  D.)  received  ten 
shares  of  stock  and  gave  the  note  in  suit  under  a  particular 
arrangement,  by  which  it  was  agreed  that  the  stock  would, 
at  any  time,  be  taken  by  the  bank,  in  satisfaction  of  the  note. 
If  that  arrangement  was  made  by  individuals  for  themselves, 
and  without  authority  from  the  bank,  the  latter  was  in  no 
sense  bound  by  what  had  been  done,  and  might  have  taken 
its  remedy  against  all  parties  who  concurred  in  this  un- 
authorized use  of  its  property.  If  on  the  other  hand,  in- 
stead of  repudiating  the  transaction,  the  bank  sought  to  re- 
cover on  the  note  thus  given  for  the  stock,  it  affirmed  what 
had  been  done,  and  must  abide  by  the  entire  arrangement 
as  if  originally  made  by  its  express  authority.  The  case, 
certainly,  does  not  contain  a  very  perspicuous  statement  of 
what  was  offered,  done  or  proved,  and  the  trial  seems  to 
have  gone  on  in  a  zig-zag  way,  some  evidence  being  admit- 
ted, and  some  of  the  same  character,  as  far  as  I  can  perceive, 
rejected.  But  as  I  interpret  the  case  th^  offer  was  to  show, 
in  effect,  that  these  successive  arrangements  were  between 
the  bank  and  J.  M.  D.,  and  that  the  stock  was  finally  re- 
turned to  and  accepted  by  the  bank  through  the  agency  of 
its  cashier. 

The  arrangement  of  1839,  as  offered  to  be  proved,  seems 
to  be,  intrinsically,  of  no  consequence  in  this  case,  except 
as  laying  the  foundation  for  what  occurred  when  the  note 
in  suit  was  given.  The  stock,  received  by  J.  M.  D.  in  1839, 
was  returned  in  1840,  and  his  note,  which  the  bank  had  held 
for  it,  was  given  up  to  him.  That  arrangement  was  thus 
closed,  but,  according  to  the  offer,  a  new  one  took  its  place. 
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This  cause  must  turn  upon  the  true  character  of  the  last 
arrangement  and  what  was  done  under  it. 

It  is  important  here  to  mark  the  distinction  between  an 
offer  to  prove  a  mere  verbal  agreement,  made  at  the  time 
of  giving  a  promissory  note,  by  which  the  payee  stipulates 
to  receive  payment  at  a  different  time  or  in  a  different  man 
ner  from  that  specified  in  the  note,  and  such  an  agreement 
when  followed  by  a  complete  execution  and  performance. 
The  former  alone  amounts  to  nothing;  the  latter,  in  ray 
judgment,  constitutes  a  good  defence  to  an  action  on  the 
note.  Few  principles  of  law  are  more  firmly  settled,  or 
applied  with  more  uniformity  and  steadiness,  than  that 
which  precludes  the  introduction  of  parol  evidence  to  con- 
tradict, change  or  vary  a  written  instrument.  It  can  not 
be  shown  in  this  way,  that  a  note,  or  other  obligation  was 
to  be  paid  to  a  different  person,  or  at  another  time,  or  in  an- 
other manner  than  that  expressed  in  the  agreement.  The 
principle  is  familiar  and  hardly  requires  an  authority,  but  it 
will  be  found  fully  developed  in  1  Phil.  Ev.,  531,  part  2, 
chap.  X.     And  see  Cowen  and  HilPs  notes  on  the  chapter. 

By  the  note  in  suit  the  defendants  were  holden  for  the 
payment  of  one  thousand  dollars  and  interest,  in  money,  at 
a  particular  time  and  place,  but  by  the  parol,  collateral  a- 
greement,  as  set  up,  the  party  to  whom  the  nfite  was  given 
engaged  to  accept  the  ten  shares  of  nearly  worthless  stock, 
at  any  time,  in  satisfaction  of  the  note.  As  an  agreement 
thus  to  control  the  note,  I  am  persuaded  that  the  law  would 
not  allow  it  to  be  proved ;  to  do  so,  would  be  a  plain  viola- 
tion of  the  rule  I  have  stated. 

But,  although  the  law  will  not  permit  a  written  agree- 
ment to  be  avoided  or  changed  by  a  cotemporaneous  or  prior 
parol  collateral  engagement,  it  does  not  make  it  illegal  or 
immoral  for  the  party  who  made  it,  to  live  up  to  such  an 
agreement.  The  rule  of  evidence  exists  for  his  protection; 
that  written  engagements  in  his  favor  should  not  be  destroy- 
ed by  what  rests  in  "slippery  memory*';  but  if  he,  like  an 
honest  man,  acknowledges  his  engagf^xnent  and  accepts  satis- 
faction according  to  it,  that  becojijes  bindiog  and  conclusive 
upon  him,  and  he  can  not  afterwards  recedb  from  what  had 


»••  V  »       <• 


NEW  YORK— 1844.  405 


The  Bank  of  Lyons  v.  Demmon  and  another. 


been  agreed,  and  what  was  thus  done  and  accepted  in  execu- 
tion of  the  agreement.  It  is  a  good  accord  and  satisfaction, 
and  the  obligation  upon  which  satisfaction  was  thus  received 
is  thereby  extinguished.  It  would  be  grossly  dishonest  if 
it  were  not  so.  Is  the  party  to  keep  what  he  has  thus  re- 
ceived as  satisfaction,  and  collect  the  money  also  ?  What 
he  has  received  is-  his ;  what  shall  he  do  with  it  ?  If  he  of- 
fers to  return  it,  the  one  to  whom  the  offer  is  made  may  re- 
fuse, and  he  is  not  bound  to  take  it  back.  It  was  delivered 
and  accepted  in  satisfaction  of  a  demand,  and  that  makes 
an  end  of  the  matter ;  it  is  too  late,  afterwards,  to  pretend 
that  the  debt,  on  which  property  had  thus  been  received,  is 
any  longer  in  existence.  (Cowen  and  Hill's  note  976  to  1 
Phil.  Ev.,  p.  1461 ;  Hagood  v.  Swords,  2  Bail.  R.,  306^  Fam- 
ham  V.  Ingkam,  5  Vermpnt  R.,  514 ;  Bradley  v.  Bentley,  8  id., 
243 ;  Crosman  v.  Fuller ,  17  Rich.,  171 ;  Eaves  v.  Henderson, 
Srr  Wend.,  191. 

It  will  be  necessary,  in  this  case,  therefore  to  ascertain  1 
what  the  agreement  was  upon  which  the  note  was  given, 
and  how  far,  if  at  all,  it  was  performed.  These  are  ques- 
tions for  the  jury,  and  upon  which  I  shall  not  venture  a 
conjecture.  They  must  be  determined,  like  other  disputed 
facts,  by  the  proper  tribunal,  a  jury,  after  hearing  all  the 
competent  evidence  offered  for  their  consideration.  The 
testimony  which  was  proposed  to  be  given  by  the  witness, 
Taft,  was  competent,  and  should  have  been  received.  It 
was  of  the  same  character  and  tended  to  the  same  result, 
with  that  of  the  witness,  Patchin,  and  upon  what  views 
of  the  case  the  latter  was  received  and  the  former  rejected, 
I  certainly  do  not  perceive. 

Some  embarrassment  seems  to  have  arisen  on  >the  trial, 
from  the  supposition  that  the  bank  could  only  be  bound  by 
what  might  appear  in  the  formal  resolutions  of  the  board 
of  directors.  But  this  is  incorrect ;  a  corporation  may  act 
by  its  authorized  agents,  and  is  bound  by  their  acts,  as  an 
individual  would  be.  No  formal  resolution  appointing  the 
ag«nt,  or  defining  his  powers,  is  required.  A  contract  may 
be  implied  against  a  corporation,  as  against  an  individual ; 
it  may  affirm  the  acts  of  an  assumed  agent,  and  thus  become 
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bound  by  them ;  and  in  short,  within  in  its  corporate  power, 
it  may  be  bound  in  the  same  way,  and  its  engagements  may 
be  proved  in  much  the  same  manner,  as  those  of  an  in- 
dividual may  be.  {Commercial  Bank  of  Buffalo  v.  Kort^ 
wrighty  22  Wend.,  348;  Same  Case,  20  td.,  91;  Perkins  v. 
The  Wash.  Ins,  Co.y  4  Cow.,  645;  2  Kent's  Comm.,  5th  ed., 
288  to  292 ;  Angel  and  Ames  on  Corp.,  172,  §  7 ;  id.,  175, 
§  8,  2d  ed.) 

If  this  note  was  given  upon  such  an  arrangement,  and  for 
the  purpose  stated  on  the  part  of  the  defendants,  I  do  not 
see  that  it  was  a  fraud  upon  the  stockholders  or  the  public, 
or  in  violation  of  any  principle  of  the  common  or  statute 
law.  Nor  is  it  readily  perceived  that  the  plaintiff  would  be 
the  better  off  by  showing  that  it  was  given  upon  a  fraudulent 
arrangement  between  officers  of  the  bank  and  the  defend- 
ant (J,  M.  D.).  A  corporation  may  in  many  cases  repudiate 
and  disaffirm  the  frauds  of  its  agents  and  officers,  and  ob- 
tain redress  accordingly ;  but  this  action  is  in  affirmance  of 
the  contract,  whatever  it  was,  on  which  the  note  was  given, 
and  if  that  contract  was  fraudulent  the  law  would  not  lend 
its  aid  to  carry  it  into  effect,  except  in  favor  of  a  bona  fide 
holder  of  the  note  who  received  it  without  notice,  for  value, 
and  before  due.  As  to  such  a  party  the  fraudulent  inception 
of  a  negotiable  note  can  not  be  shown,  in  order  to  defeat  a 
recovery,  except  where  the  statute  makes  it  absolutely  void. 
But  it  is  unnecessary  to  dwell  on  views  of  this  description; 
the  case  may  not  require  their  discussion,  and  until  we  know 
better  what  the  facts  were;  suggestions  as  to  the  law  of  the 
case  could  only  be  hypothetical. 

New  trial  ordered. 
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Dows  and  another  vs.  Bignall. 

In  trover  for  bank  notes,  where  the  declaration  describes  them  as  **  bank 
notes  commonly  so  called  '*  issued  bjr  certain  incorporated  banks,  the  names 
of  which  are  set  forth,  and  where  the  namber  of  notes  demanded  and  the 
denomination  of  each  aro  also  stated ;  Hdd^  that  the  parties  to  and  legal 
effect  and  substance  of  said  notes  are  sofflcientlj  stated. 

The  description  amounts  to  saying  that  the  notes  were  payable  on  demand  to 
bearer,  and  were  made  by  the  several  corporations  named. 

Action  of  trover.  PlaintiflFs  in  their  declaration  allege 
that  at  a  certain  time,  in  the  city  and  county  of  New  York, 
they  "  were  lawfully  possessed,  as  of  their  own  property, 
of  certain  bank  notes,  commonly  so  called,  issued  by  each 
of  the  incorporated  banks  of  the  state  of  New  York,  com- 
monly called  and  known  as  the  Bank  of  America ;  the  Bank 
of  New  York," — ^here  follows  an  enumeration  of  many  more 
of  said  banks,  designating  them  by  certain  names,  as  the 
two  above  are  described, — and  then  an  averment  as  follows, 
'^aud  of  certain  other  bank  notes,  commonly  so  called,  issued 
by  each  of  the  incorporated  banks  of  the  state  of  Maine, 
commonly  called  and  known  as  The  Augusta  Bank,"  Ac, 
naming  many  such ;  and  then  similar  averments  as  to  in- 
corporated banks  of  the  states  of  New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island,  Connecticut  and  New  Jersey. 
The  declaration  then  alleges  as  follows,  "  that  is  to  say  of 
ten  thousand  of  said  bank  notes  issued  by  each  of  said 
banking  incorporations  for  the  payment  of  one  dollar  each;" 
then  follow  like  averments  as  to  notes  of  other  denomina- 
tions, each  issued  by  said  incorporations,  except  those  of 
New  York,  of  two,  three  and  four  dollars  each,  and  others 
of  five,  ten,  twenty,  fifty  and  one  hundred  dollars  each,  of 
great  value,  to  wit,  &c.  Then  follows  a  statement  as  to 
certain  checks,  and  then  the  count  states  that  the  plaintiiSs 
being  so  possessed  thereof  casually  lost  said  bank  notes  and 
checks,  and  each  and  every  of  them  out  of  their  possession, 
and  the  some  afterwards  came  to  the  possession  of  the  de- 
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fendants  by  finding,  &c.  There  are  nine  other  counts  to  the 
sam^  effect. 

Defendants  demurred  to  so  much  of  said  counts  as  relates 
to  the  bank  notes,  assigning  special  causes,  and  objecting 
that  it  is  not  shown  who  are  parties  to  the  said  bank  notes, 
or  of  what  kind  they  are,  or  to  whom  payable,  or  by  whom 
made.  That  the  description  is  too  uncertain  and  indefinite, 
and  that  the  counts  embrace  too  great  a  multiplicity  of 
particulars  and  produce  great  and  unnecessary  prolixity  to 
the  pleadings.    Joinder. 

The  general  issue  was  pleaded  to  the  portions  of  the 
counts  not  demurred  to. 

/.  B,  Staples,  for  defendants,  cited  Orton  v.  Butler^  6  Barn, 
and  AdoL,  652 ;  Egan  v.  Thulfidly  5  Dowl.  and  RyL,  326 ; 
Taylor  v.  Wells,  2  Saunders,  74  a,  n.  1 ;  Thornton  v.  Bernard, 
2  Ld.  Raym.,  991 ;  Pier  son  v.  Townsend  4r  al.,  2  Hill,  550. 

J.  S.  Bosworth,  for  plaintiffs,  cited  KeUh  v.  Jones,  9  Johns., 
120 ;  Taylor  y.  Wells,  1  Saunders,  49 ;  2  Ld.  Raym.,  1219, 
991 ;  1  id.,  192 ;  1  Chit.  PI.,  258 ;  Stephens  on  PL,  368,  3d 
Amer.  ed.  of  1837. 

By  the  Court,  Bkardslet,  J.  It  is  not  unlikely  that  a 
greate)-  number  of  counts  is  inserted  in  this  declaration, 
than  the  plaintiffs'  case  can  require,  but  that  is  not  a  point 
to  be  determined  on  demurrer,  general  or  special.  Each  of 
these  counts  is  drawn  with  great  conciseness  and  precision, 
and  it  would  be  difficult  to  give  as  full  and  complete  a  de- 
scription of  the  saine  number  and  kind  of  subjects,  in  fewer 
words  than  are  here  used. 

The  parties  to  the  several  contracts  or  securities  claimed 
are  sufficiently  indicated,  and  the  substance  and  legal  effect 
of  said  securities  are  also  stated. 

The  contracts  are  described  as  *^bank  notes,  commonly  so 
called,"  issued  by  certain  incorporated  banks,  the  names  of 
which  are  set  forth.  The  number  of  notes  demanded,  and 
the  denomination  of  each  are  also  stated. 

A  bank  note,  eis  commonly  called  and  known,  is  payable 
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on  demand,  and  to  the  bearer  or  holder  thereof,  and  not  to 
any  person  in  particular,  or  to  the  order  of  any  one.  Bank 
notes  are  issued,  that  is  made,  for  this  is  the  true  meaning 
of  the  word.  These  are  described  as  bank  notes,  and  are 
said  to  have  been  issued,  and  in  this  manner  the  substance 
of  the  several  contracts,  and  the  parties  bound  thereby  are 
specified.  The  description  given  is  equivalent  to  saying 
that  the  notes  were,  in  terms,  payable  on  demand,  and  to 
the  bearer,  and  were  made  by  the  several  corporations 
named.  In  this  manner  a  very  full  and  complete  description 
of  the  securities  in  question  is  given. 

We  can  know  nothing  of  the  precise  number  of  notes  in 
contest  in  the  case;  but  if  the  number  is  as  great  as  stated 
in  the  declaration,  there  is  no  ground  for  complaint  that 
either  count  is  unnecessarily  prolix.  There  may  be  more 
counts  in  this  declaration  than  is  needful,  but  a  demurrer 
can  not  reach  that  objection.  If  the  defendant  is,  really,  in 
doubt,  what  notes  in  particular  are  demanded,  or  is  likely 
to  be  misled  by  so  great  a  number  and  variety  being  de- 
scribed in  the  declaration,  he  can  apply  to  the  court,  by 
special  motion,  to  obtain  a  more  particular  indication  of  the 
notes  in  suit,  and  will  be  enti^tled  to  such  a  specification  as 
can  leave  no  doubt  of  the  identity  of  the  subject  in  contro- 
versy. 

The  pleading  on  the  pact  of  the  defendant  is  a  novelty  in 
its  structure;  it  commences  as  a  demurrer  to  the  entire 
declaration,  but  is  afterwards  limited  to  certain  parts  of  the 
several  counts ;  and  then  follows  a  plea  of  the  general  issue 
to  the  parts  of  the  declaration  which  are  not  intended  to  be 
met  by  the  demurrer.  I  know  of  no  precedent  for  such  a 
pleading,  but,  supposing  it  a  formal  demurrer,  it  is  not  well 
taken. 

Judgment  for  the  plaintiffs  with  leave  to  amend  on  the 
usual  terma 
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ToKLiNSON  and  others  vs.  Bo  we,  Sheriff  of  Oswego. 

Plaintifls'  attornej,  on  iuoing  execntion,  is  not  bound  to  give  notice  to  the 
sheriff  that  defendant  resides  and  has  property  within  the  count/.  And 
though  the  giving  of  such  notice  would  have  enabled  the  sheriff  to  collect 
the  amount  of  the  judgment,  the  omission  to  do  so  forms  no  excuse  for  the 
sheriff's  negligence  in  not  collecting  it. 

Accordingly,  where  an  execution  against  two  parties,  one  of  whom  resided 
and  had  property  within  the  county  sufficient  to  satisfy  the  execution,  was 
issued  to  a  sheriff  who,  on  making  some  inquiries,  was  informed  that  both 
defendants  in  the  execution  had  failed  and  left  the  county,  whereui)on  the 
sheriff  made  a  return  of  nulla  bona  and  the  debt  was  thereby  lost ;  held, 
that  the  sheriff  was  liable  for  negligence,  though  had  the  attorney  informed 
him  of  the  residence  of  the  defendant  in  execution  who  Uyed  within  the 
county,  the  loss  would  have  been  prevented. 

The  amount  of  diligence  required  firpm  a  sheriff  to  whom  an  execution  is  is- 
sued, discussed  by  Cowbn,  J. 

This  was  an  action  for  false  return  of  nulla  bona  to  an 
execution  of  plaintiffs  against  Marcellus  and  Rice,  the  former 
living  out  of  the  county,  the  latter  in  the  county,  at  Phoe- 
nix. He  had  resided  there  after  February  or  March,  1841. 
The  under-sheriff  received  the  fi.  fa.  May  4th,  1841.  He 
made  inquiries  and  was  informed  that  both  defendants  in 
the  execution  lived  out  of  the  county  and  had  broken  down, 
whereas  Rice  in  fact  lived  in  the  county  and  had  personal 
property  sufficient  to  satisfy  the  debt.  Of  this  the  under- 
sheriff  might  have  been  informed  had  he  written  and  in- 
quired of  plaintiffs'  attorney  who  resided  at  Lysander,  and 
that  was  known  to  the  under-sheriff.  The  question  of  neg- 
ligence generally  was  submitted  to  the  jury,  who  found  for 
defendant.  Plaintiffs  now  move  for  a  new  trial  on  a  case 
made. 

By  the  Courts  Cowen,  J.  There  was  evidence  that  Rice, 
one  of  the  defendants,  resided  in  the  county  of  Oswego  and 
had  property  sufficient  to  satisfy  the  execution.  The  return 
is  that  he  had  not  property.  It  was  literally  falsified  by  the 
proof  at  the  trial ;  and  the  question  was  whether  the  sheriff 
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was  excused  in  making  such  a  return,  by  a  failure,  after  the, 
exercise  of  due  diligence,  to  find  the  defendant.  The  result 
of  the  inquiries  he  did  make  was  that  both  defendants  re- 
sided out  of  the  county  and  had  failed  5  that  Rice,  however, 
resided  near  Phoenix  which  was  in  the  county.  He  inquired 
neither  of  the  plaintiflfs  nor  their  attorney ;  nor  did  he  go 
to  or  near  the  residence  of  Rice  to  ascertain  whether  the 
information  he  had  received  was  true.  Here  were  three 
obviously  accessible  sources  of  inquiry  by  which  the  error 
he  had  been  led  into  might  have  been  corrected.  He  had 
reason  to  distrust  what  ^e  had  heard ;  for  why  should  the 
execution  have  been  sent  into  his  county,  unless  the  plaint- 
iffs and  their  attorney  knew  that  the  responsible  defendant 
resided  there  ?  So  far  as  the  under-sheriff  sought  informa- 
tion, he  no  doubt  directed  his  inquiries  very  properly.  He 
interrogated  deputy  sheriffs,  constables,  justices  and  tavern- 
keepers,  pretty  much  without  effect.  But  finally  he  learned 
that  Rice  lived  just  over  the  line  of  the  county  of  Oswego. 
He  stops  there,  the  execution  expires  and  the  plaintiffs,  in 
consequence,  lose  their  debt ;  for  Rice  afterwards  gave  up  , 
his  property  to  other  creditors.  Did  the  defendant  go  far 
enough  in  his  inquiries  ?  As  an  agent  he  was  bound  to  the 
exercise  of  at  least  ordinary  diligence ;  that  which  persons 
of  common  prudence  are  accustomed  to  use  about  their  own 
business  and  affairs.     Story  on  agency,  172. 

Would  any  man  engaged  in  the  collection  of  his  own  debt, 
have  stopped  with  the  casual  Inquiries  here  made  ?  It  was 
said  in  argument  that  the  plaintiffs'  attorney  should  have 
informed  the  sheriff  where  Rice  resided.  I  admit  this  would 
have  prevented  the  loss  that  the  plaintiffs  have  sustained ; 
but  the  omission  formed  no  excuse  for  negligence  in  the 
sheriff.  It  was  not  essential  that  he  should  have  the  notice. 
He  may  be  liable  without  it.  {Dean  and  Chapter  of  Herefori 
V.  Macknamaray  5  Dowl.  and  Ryl.,  95.)  Bayley,  J.,  said  in 
the  case  cited,  that  the  sheriff  might  excuse  himself  by 
showing  ignorance  of  the  party  to  be  arrested ;  but  Little- 
dale,  J.,  stated  the  proper  qualification:  **It  is  the  duty  of 
the  sheriff,  by  himself  or  his  ofiicers,  to  adopt  the  proper 
measures  for  finding  the  person  named  in  the  writ ;  and  if 
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he  does  not,  he  must  abide  the  consequences."  Voluntary 
ignorance,  then,  or  that  which  arises  from  the  sheriff's  ne- 
glect to  make  the  proper  search,  will  not  excuse.  A  not-arj 
who  undertakes  to  charge  an  indorser,  we  have  held,  must 
not  content  liimself  with  inquiries  for  his  residence  of  those 
who  may  or  may  not  know  of  it  as  accident  may  or  may 
not  have  brought  it  under  their  notice.  He  is  bo^nd  to  in- 
quire of  those  who  would  probably  be  acquainted  with  it. 
{Spencer  v.  The  Bank  of  Salina^  3  Hill,  5^.)  It  was  not 
there  allowed  as  an  excuse  that  the  plaintiff,  who  deposited 
the  note  for  collection,  had  omitted  to  point  out  the  in- 
dorser's  residence.  Indeed  the  character  of  the  negligence 
in  that  case  was  very  much  like  that  complained  of  here. 
The  notary  overlooked  the  obvious  sources  of  correct  in- 
formation. I  know  it  has  been  said  that  the  sheriff  must 
have  notice  of  the  goods.  (Norris'  Peake,  610.)  But  no 
authority  is  cited.  It  has  moreover  been  taken  for  granted 
at  nisi  prius  that,  to  charge  a  sheriff  with  falsehood  in  a  re- 
turn of  non  est  inventus,  the  plaintiff  must  give  him  no- 
tice that  the  defendant  is  in  the  county.  {Gibbon  v.  Coggon^ 
2'  Campb.,  188.)  But  of  what  use  such  a  general  notice  can 
be  more  than  sending  the  writ,  it  is  difiScult  to  imagine.  The 
act  of  sending  the  writ  implies  as  much.  That  farther  no- 
tice is  not  necessary  may  be  seen  by  Hinman  v.  Borden^  10 
Wend.,  367.  There  the  attorney  even  suggested  that  he 
thought  the  defendant  was  off*  engaged  in  boating,  and  de- 
sired that  the  ca.  sa.  should  be  returned  promptly.  The  de- 
fendant's neiglibors  declared  to  the  deputy  sheriff  that  the 
defendant  was  not  at  home.  The  truth  was  directly  the 
contrary.  This  court  said  the  sheriff  should  have  inquired 
at  his  house.  In  that  case  the  deputy  sheriff,  it  is  true,  knew 
where  the  defendant  resided ;  but  that  is  only  a  difference 
in  circumstance.  Going  to  the  house  is  but  one  among  the 
plain  means  of  setting  the  question  right.  The  general 
principle  is  laid  down  in  that  case,  that  a  sheriff  is  bound  to 
use  all  reasonable  endeavors  to  execute  process.  "The 
sheriff,"  says  Mr.  Phillipps, "  is  bound  to  execute  the  process 
of  the  law  in  the  most  effectual  manner ;  and  it  is  the  duty 
of  the  bailiff  to  use  all  means  in  his  power  to  search  and 
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make  the  arrest."  2  Phil.  Et;.,  386,  7th  Lond.  ed. — Am.  ed. 
of  1839. 

I  know  the  question  of  negligence  is  mixed  up  of  law  and 
fact ;  and  that  such  questions  most  commonly  belong  to  a 
jury.  {Foot  v.  Wiswally  14  Johns.,  304)  Where  the  facts 
are  ascertained,  however,  they  become  questions  of  law  land 
belong  to  the  court.  (4  Johns.,  377, 388,  9 ;  13  Wend.,  133.) 
This  was  held  in  Spencer  v.  The  Bank  of  Salina^  where  the 
notary  was  received  to  give  an  account  of  his  course  of  in- 
quiry. It  was  said  the  judge  properly  took  the  question 
into  his  own  hands ;  and  I  think  the  case  before  us  comes 
fully  up  to  that.  The  under-sheriflf  here  gave  his  own  ac- 
count of  the  degree  to  which  he  carried  his  diligence.  For 
the  whole  life  of  the  fi.  fa.,  he  neglected  to  inquire  of  the 
attorney,  he  took  no  means  to  learn  any  thing  at  the  place 
where  he  was  informed  the  defendant  resided,  though  a  few 
hours  would,  in  either  way,  have  removed  all  doubt;  and  it 
was  scarcely  possible  to  suppose  that  it  would  not. 

On  the  whole,  I  think  the  learned  judge  should,  according 
to  the  state  of  the  law  as  understood  both  by  the  King's* 
Bench  and  this  court,  have  directed  the  jury  to  find  for  the 
plaintiflF.     He  was,  therefore,  correct  in  granting  a  new  triaL 

New  trial  granted. 


Leavitt,  President,  Ac.  vs,  Stanton,  President,  Ac. 

PlaintijOr  was  in  the  habit  of  depositing  money  with  defendant  and  drawing  on 
him.  Defendant  paid  a  drtcft  of  $10,000,  with  plaintiff's  signatuie  forged 
to  it.  Htld^  that  the  circumstances  of  the  case  were  not  each  as  wonld  ex- 
cuse defendant. 

Assumpsit  to  recover  $10,000,  a  balance  on  deposit.  The 
defence  was  that  plaintiflF  had  drawn  for  it  and  the  draft 
paid. 

The  plaintiff  was  president  of  the  Albany  Exchange  Bank 
and  the  defendant  of  the  American  Exchange  Bank  of  New 
York.  The  defendant  gave  in  evidence  the  following  draft 
or  check : 
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No.  166.  "  Albany  Exchange  Bank, 

Albany,  Sept.  10,  1840. 

Cashier  of  the  American  Exchange  Bank,  N.  Y.,  pay  to 
the  order  of  Thomas  Rutherford,  ten  thoasand  dollars. 

Noah  Lee,  Cashier. . 

Endorsed  Thomas  Rutherford." 

This  was  presented  at  the  defendant's  bank  by  the  bearer, 
who  made  the  endorsement  in  presence  of  the  teller,  and 
received  the  money.  It  was  proved  to  have  been  forged 
paper.  The  North  American  Trust  Company  in  the  city  of 
New  York  had  formerly  been  the  corresponding  bank  of  the 
plaintiff,  and  after  the  substitution  of  the  defendant  the 
same  printed  checks  were  used,  erasing  the  name,  and 
writing  over  the  erasure  the  name  of  the  defendant's  bank 
in  red  ink. 

The  counsel  for  defendant  offered  to  prove,  for  the  pur- 
pose of  showing  that  they  had  been  misled  by  the  negligence 
and  want  of  proper  caution  on  the  part  of  the  plaintiff, 
that  the  check  in  question  came  from  and  was  cut  out  of 
the  check  book  of  the  plaintiff;  that  the  book  was  kept  on 
the  counter  of  the  bank,  in  a  more  exposed  place  than  ordi- 
narily kept  by  banks.  That  the  words  **  American  Exchange 
Bank,"  in  red  ink,  were  in  the  handwriting  of  a  clerk  of  the 
bank  and  corresponded  with  other  checks  drawn  on  the  de- 
fendant. That  the  plaintiff  had  issued  two  checks  which 
were  genuine,  payable  to  the  order  of  the  person  calling 
himself  Thomas  Rutherford,  in  August  and  September,  1840, 
one  for  $3,000,  the  other  for  $5,000,  before  the  date  of  the 
one  in  question.  That  the  person,  thus  calling  himself,  was 
an  entire  stranger  to  the  defendant,  and  that  at  the  time 
of  issuing  the  check  of  $3,000,  the  cashier  in  a  letter  on  bu- 
siness advised  the  cashier  of  defendant  as  follows  : 

"  We  have  sold  a  draft  on  you  for  $3,000  to  Thos.  Ruther- 
ford, who  requested  us  to  send  his  signature  to  you,  he 
having  no  acquaintance  in  New  York  to  introduce  him.  The 
signature  is  enclosed."  That  the  draft  for  $3,000  was  paid 
by  the  teller,  at  the  counter,  after  the  receipt  of  this  letter, 
to  the  person  calling  himself  Rutherford,  and  afterwards  the 
draft  of  $6,000,  and  subsequently  the  draft  of  $  10,000  in 
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like  manner.  That  each  of  the  drafts  was  paid  on  the  cre- 
dit of  the  letter,  and  with  the  full  belief  that  the  person 
presenting  them  was,  in  truth,  Thomas  Rutherford,  and  was 
known  to  the  plaintiff,  and  was  a  person  of  good  character 
and  pecuniary  credit ;  and  that  if  the  teller  had  known  that 
he  had  been  a  stranger  to  the  plaintiff  he  would  not  have 
paid  any  of  the  drafts.  That  it  is  the  uniform  custom  of 
banks  in  New  York  and  Albany,  not  to  give  such  letters  of 
introduction,  or  forward  a  signature  in  this  way,  without  a 
knowledge  oT  the  character  of  the  individual.  That  the 
person  calling  himself  Rutherford  paid  the  plaintiff  i  per 
cent  on  the  drafts  of  $3,000  and  $5,000,  which  was  unusual, 
and  which  attracted  the  attention  of  the  cashier,  so  that, 
immediately  after  selling  the  said  $5,000  he  suspected  all 
was  not  right ;  but  did  not  communicate  his  suspicions  to 
the  defendants. 

This  testimony  was  objected  to  as  irrelevant  and  imma- 
terial ;  that  if  the  draft  of  $10,000  was  a  forgery,  the  testi- 
mony would  not  make  it  the  draft  of  the  plaintiff,.or  subject 
them  to  liability  on  account  of  it,  or  constitute  any  defence 
to  the  action. 

The  circuit  judge  rejected  the  offer,  and  instructed  the 
jury  that  the  only  question  in  the  case  was,  as  to  the  genu- 
ineness of  the  draft.  Exception.  The  jury  found  for  the 
plaintiff.  Defendant  moves  for  a  new  trial,  on  a  bill  of  ex- 
ceptions. 

By  the  Courts  Nelson,  Ch.  J.  The  jury  have  found,  upon 
sufficient  evidence,  that  the  draft  in  question,  upon  which 
the  defendant  claims  he  has  already  paid  the  money  sought 
to  be  recovered,  was  a  forgery ;  and  of  course,  of  itself, 
affords  no  ground  for  insisting  that  payment  has  been  made 
in  pursuance  of  any  authority  from  the  plaintiff. 

The  only  other  ground  taken  arises  out  of  the  evidence 
offered  and  rejected,  which  is,  that,  assuming  the  draft  to 
have  been  forged,  yet  it  was  presented  at  the  bank  and  paid, 
under  such  a  combination  of  circumstances  (for  which  the 
plaintiff  is  answerable),  calculated  to  mislead  and  which  did 
in  fact  mislead  and  deceive  the  officers,  as,  when  taken 
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altogether,  are  of  sufi^ient  force  and  effect  to  preclude  him 
from  denying  the  genuineness  of  the  paper. 

The  material  facts  embraced  in  the  offer  bearing  upon 
this  branch  of  the  defence,  are  that  the  check  itself  was  one 
of  the  printed  checks  used  by  the  plaintiff's  bank ;  that  part 
of  it,  to  wit,  the  name  of  defendant's  bank  was  in  the  hand- 
writing of  one  of  the  clerks ;  that  it  must  have  come  from 
the  check  book ;  that  the  book  had  been  kept  upon  the 
counter  of  the  bank,  an  unusual  place;  that  the  cashier  in  a 
letter  of  advice  of  a  check  of  #3,000  previously  sold  to  the 
same  person,  on  the  defendant's  bank,  had  enclosed  his  sig- 
nature, mentioning  it  to  have  been  done  at  his  request,  as 
be  was  a  stranger  in  that  city ;  and,  finally,  that  in  the  sale 
of  that  check,  and  another  one  of  #5,000,  he  had  paid  {  per 
cent  premium,  which  had  excited  the  suspicions  of  the 
cashier,  when  the  last  one  was  sold,  that  all  was  not  right, 
which  suspicions  were  not  communicated  to  the  defendant 

If  we  analyze  this  combination  of  facts  and  resolve  them 
into  simple  elements,  what  are  they  ? 

1.  The  felon  employed  in  his  imposition  upon  the  de- 
fendant one  of  the  printed  checks  which  the  plaintiff's 
bank  were  in  the  habit  of  using  in  their  dealings  with  the 
defendant.  2.  The  cashier  in  a  letter  of  advice  of  the  sale 
of  a  check  to  him,  at  his  request,  enclosed  his  signature,  as 
he  was  a  stranger  in  the  city.  3.  Suspicions  of  the  cashier, 
because  he  paid  i  per  cent  premium,  which  were  not  com- 
municated. 

The  premises  are,  altogether,  too  slight  and  feeble  for  the 
inference  soi^ht  to  be  drawn  against  the  plaintiff. 

It  is  a  common  practice  for  all  the  principal  customers  of  a 
bank  to  keep  on  hand 'a  printed  check  book,  from  which  the 
checks  are  cut,  drawn  in  the  course  of  their  dealings ;  and  it 
would  be  somewhat  novel  and  extraordinary  to  hold  one  of  the 
customers  bound  for  all  the  forged  paper  of  the  kind  in  his 
name  that  might  happen  to  be  imposed  upon  the  bank,  because 
a  blank  form  cut  from  the  book  was  used  by  the  felon,  even 
assuming  that  all  due  care  had  not  been  taken  to  prevent  the 
use  of  it.  The  consequences,  to  wit,  the  forgery  and  successful 
imposition  upon  the  defendant,  are  far  too  indirect  and  re- 
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mote  to  be  chargeable  upon  any  such  neglect  or  careless- 
ness, with  the  certainty  required  in  legal  accountability. 

Besides,  the  facts  offered  to  be  proved  fell  short  of  gross 
carelessness,  which  should,  at  least,  be  established,  if  the 
principle  could  be  at  all  entertained. 

The  cashier  states  that  before  the  occurrence  of  the  forged 
check,  the  check  book  had  been  kept  in  the  teller's  desk  on 
the  counter.  This  being  the  place  where  it  usually  had 
been  kept  since  the  bank  went  into  operation,  without  any 
thing  happening  calculated  to  excite  suspicions  that  it  was 
an  unsafe  or  improper  place  of  deposit.  The  fact  itself 
affords  very  slight  if  any  evidence  of  negligence  in  the  mat- 
ter ;  certainly  nothing  like  a  gross  or  marked  case. 

Then,  as  to  the  signature  enclosed  and  the  suspicions,  it 
is  very  likely  the  defendant's  bank  would  have  Refused  to 
honor  the  draft  of  $3,000,  nothing  else  appearing,  as  the 
bearer  was  a  stranger  to  the  officers ;  and  for  this  reason,  I 
perceive  no  serious  objection  to  the  step  taken  to  secure  the 
acceptance.  It  is  not  pretended  but  that  every  fact  com- 
municated was  true.  The  signature  enclosed  was  the  signa- 
ture of  the  bearer  to  whom  the  draft  had  been  sold,  and  was 
used  for  the  purpose  for  which  it  was  sent,  to  wit,  the  honor 
of  a  genuine  drafr.  It  seems  to  have  been  a  simple  business 
transaction,  conducted  in  good  faith  by  the  plaintiff,  and 
.  was  in  reality  what  it  purported  to  be  on  the  face  of  it. 

There  is  not  one  word  in  the  letter  of  advice  in  com- 
mendation of  Butherford,  nor«even  an  intimation  that  the 
cashier  had  any  personal  acquaintance  with  him.  He.  stated 
the  simple  fact  that  his  bank  had  sold  him  the  draft,  and 
that  the  signature  was  enclosed  at  his  request,  as  he  was  a 
stranger  in  the  city. 

And  as  to  the  suspicions  ;  they  of  course  refered  to  the 
draft  of  $5,000,  the  manner  of  purchasing  which  had  excited 
whatever  suspicion  existed  in  the  mind  of  the  cashier. 

But  nothing  happened  in  respect  to  it,  beyond  what  was 
intended  or  expected ;  it  was  presented  as  a  genuine  check 
of  that  amount,  as  it  was,  in  the  usual  way,  and  paid. 

It  would  be  too  much  to  hold  from  this,  that  the  cashier 
should  have  anticipated  the  possible  design  of  Butherford 
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to  commit  a  forgery  apon  the  defendant,  or  should  have 
foretold  the  ofi'ence  and  communicated  the  fact  3  and  for 
neglect  in  doing  so,  charge  upon  him  or  his  institution  all 
the  consequences  of  anj  forgery  that  might  subsequently 
have  happened. 

New  trial  denied. 


Field  vs.  Moore. 

In  in  action  on  a  contract,  reading  "  Bo*t  of*  H.  Moore  1000  flonr  barrels,*' 
and  hy  which  the  vendor  agrees  to  deliver  them  at  any  time,  jkrior  to  a  cer- 
tain period,  in  good  order,  to  the  vendee,  the  one  thousand  harrels  being  a 
part  of  a  burger  number,  and  the  price  agreed  upon  having  been  paid ;  keldt 
that  the  contract  gave  no  present  title  or  property  to  the  vendee,  until  the 
particular  barrels  had  been  ascertained  and  identified,  and  delivered  to  the 
purchaser. 

Such  a  contract  is  not  a  sale,  but  a  special  agreement  to  be  executed  infuturo. 

The  case  of  WhHiha9§n  ¥.  Ot»mt  (12  East,  614),  overruled. 

The  case  of  J)ovmer  v.  Thompwn  (6  Hill,  208),  oommanted  upon  and  ex* 
plained. 

Action  of  sissumpsit  for  the  non  delivery  of  one  thousand 
flour  barrels,  tried  January,  1844,  in  the  mayor's  court  of 
the  city  of  Rochester.  It  appeared  on  the  trial,  that  the 
defendant  carried  on  the  business  of  coopering,  by  her  two 
«ons,  William  H.  and  Samuel  D.  Moore,  and  had  done  so 
up  to  1843,  and  for  a  year  ojr  more  previous,  and  in  prose- 
cuting her  business  had  leased  the  Wordsworth  warehouse, 
situated  in  the  city  of  Rochester.  A  contract  was  given  in 
evidence,  of  which  the  following  is  a  copy. 

«  Joseph  Field  "  Rochester,  April  1,  1843. 

Bo't  of  H.  Moore  1000  flour  barrels  at  22  c $220.00. 

The  above  barrels  are  now  in  the  Wordsworth  warehouse 
(so  called)  in  this  city  and  are  of  as  good  quality  as  any 
barrels  have  sold  said  Field  this  season,  and  I  am  to  deliver 
said  barrels  at  his  mill,  any  time  when  so  requested,  between 
•this  date  and  the  fifteenth  day  of  November  next  free  from 
all  charges,  and  in  good  order,  except  the  fire  insurance  af-* 
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ter  the  27th  day  of  July  next  to  the  time  of  delivery  at  his 
mill,  subject  to  his  order  at  all  times. 

Beo'd  payment  H.  MOORB, 

by  Moore." 

It  further  appeared,  that  previously  to  making  this  con* 
tract  the  plaintiff,  in  company  with  the  sons  of  the  defend- 
ant, examined  the  barrels  in  the  warehouse,  and  found  there 
some  two  or  three  different  kinds  of  barrels,  and  one  pile 
of  about  2000  at  the  South  end  of  the  warehouse,  of  the 
description  which  he  desired,  that  he  signified  to  one  of  the 
sons,  who  acted  as  agent  for  the  defendant,  that  he  would 
take  1000  barrels  from  the  pile  in  the  south  end  of  the 
warehouse,  that  said  number  of  barrels  was  never  counted 
out,  and  that  the  warehouse  and  barrels,  except  a  load  or 
two  delivered  to  plaintiflF,  were  burned  in  October,  1843. 

The  recorder  charged  the  jury  that,  viewing  the  contract 
apart  from  any  parol  evidence,  it  would  by  its  terms  pass 
the  title  to  and  property  in  the  barrels  to  the  plaintiff,  and 
the  title  to  and  property  in  the  barrels  having  thus  passed, 
and  they  having  been  destroyed  by  iire,  the  plaintiff  could 
not  recover  their  value  in  this  action.  That,  as  to  whether 
the  property  was  so  designated  that  the  title  would  pass,  •» 

two  questions  6f  fact  were  to  be  considered,  1.  Whether 
there  were  one  thousand  flour  barrels  in  the  warehouse,  of 
the  description  purchased  by  plaintiff?  2.  Were  the  barrels 
sold  to  the  plaintiff  to  be  taken  from  those  at  the  south  end 
of  the  warehouse  ?  And  the  recorder  further  charged  that 
in  his  opinion  it  was  not  necessary  in  order  to  pass  the  title, 
that  t;he  particular  barrels  should  have  been  counted  out  or 
separated  from  the  mass.  The  counsel  for  the  plaintiff  ex- 
cepted to  the  charge  of  the  recorder.  Verdict  for  defend- 
ant.   Plaintiff  moves  for  a  nevv  trial  on  a  bill  of  exceptions 


S,  Jtf.  JSTewtan  tr  Hastings,  for  plaintiff,  cited  Davis  v*  Hill, 
3  N.  H.  Rep.,  382;  Hilliard  on  Sales,  p.*121;  Dovmer  v. 
Thompson,  2  Hill,  138 ;  Merritt  v.  Hunervill,  13  Pick.^  213 ; 
Young  V.  Justin,  6  id.,  280;  Long  on  Sales,  ed.  of  1839» 
p.273. 
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Haight  4r  Chase,  for  defendant,  cited  Lanning  v.  Turnery  2 
Johns.,  13;  JxLmprie  v.  Sumner,  17  Mass.,  110;  Lamprie  v. 
Pasley,  2  T.  R.,  485;  Biglow's  Dig.,  687 ;  Rapelyie  v.  Mackie, 
6  Cow.,  253 ;  Rigg  v.  Minatt,  11  East,  217;  Jackson  v.  An- 
derson,  4  Taunt,  24;  Whitf  house  v.  Frost,  12  East,  614;  Da- 
mon V.  Osbom,  1  Pick.,  476. 

By  the  Court,  Beardslet,  J.  When  the  written  contract 
was  entered  into  and  the  purchase  money  paid,  the  defend- 
ant, Moore,  ^ad  several  thousands  of  barrels  in  the  Words- 
worth warehouse.  These  barrels  were  of  different  descrip- 
tions and  placed  in  different  parts  of  the  building.  There 
was  no  particular  pile  or  parcel  of  one  thousand  barrels  in 
.  the  warehouse,  nor  were  any  particular  barrels  delivered  or 
selected,  as  those  mentioned  in  the  contract.  About  two 
thousand  barrels  were  piled  across  the  south  end  of  the 
building,  which  were  all  substantially  alike,  and  from  which, 
it  was  stated,  the  one  thousand  should  be  taken. 

As  the  contract  was  not  performed,  and  all  the  barrels  in 
the  warehouse  were  burnt,  the  question  to  be  determined 
is  whether  their  destruction  is  a  legal  excuse  to  the  defend- 
ant for  not  delivering  a  thousand  barrels  when  demanded. 
And  this  depends  upon  another  question  which,  is,  whether 
the  right  of  property  in  one  thousand  of  the  barrels  then 
in  the  warehouse  passed  to  the  plaintiff  by  the  contract  and 
payment  of  the  stipulated  price?  for,  if  it  did,  the  loss  was 
his  and  he  can  not  recover. 

I  am  clearly  of  opinion  that  no  title  to  any  barrels  passed 
under  this  contract,  and  that  for  several  reasons. 

1.  Ideiltity  in  the  subject  of  a  sale  is  indispensable.  A 
sale  is  an  executed  contract  by  which  the  right  of  property 
is  transfered  from  the  seller  to  the  buyer.  (2  Bl.  Com.,  446 ; 
Ross  on  Pur.  and  Vend.,  1 ;  Long  on  Sales,  1.)  The  thing 
sold  must  therefore  be  specific,  ascertained  and  identified. 
(Long  on  Sales,  %  ;  White  v.  Wilks,  5  Taunt.,  176 ;  jDtron  v. 
Yates,  5  B.  A  Adol.,  313,  per  Parke,  J,;  Rapelye  v.  Mackie, 
6  Cow.,  250 ;  Davis  v.  HUl,  3  N.  Hamp.  R.,  382 ;  Merritt  v. 
Huhervill,  13  Pick.,  213 ;  2  Kent's  Com.,  468,  6th  ed.) 

Where  the  thing  agreed  to  be  sold  is  not  thus  ascertained 
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and  identified,  but  is  thereafter  to  be  selected  and  delivered, 
there  is  not,  strictly  speaking,  a  sale,  but  a  special  agree- 
ment to  be  executed  infuturo.  Such  a  contract  conveys  no 
present  title  or  property  to  the  one  who  agrees  to  purchase; 
his  whole  right  is  in  action.  (2  Kent,  468 ;  McDondd  v. 
Hewetty  16  Johns.,  349 ;  Brewer  v.  Smithy  3  Greenleaf,  44 ; 
Davis  V.  Hilly  supra;  Mucklow  v.  Mangier y  1  Taunt.,  318; 
Downer  v.  ThompsoTiy  2  Hill,  137.) 

The  case  of  Whitehouse  v.  Frost  (12  East,  614)  is  certainly 
in  conflict  with  these  principles.  In  that  case  A.,  having 
forty  tons  of  oil  in  a  cistern,  sold  ten  tons  to  B.  and  received 
his  pay.  B,  sold  the  ten  tons  to  C.  and  gave  him  a  written 
order  on  A.  to  deliver  the  oil,  who  wrote  his  acceptance  on 
the  order.  The  ten  tons  were  not  drawn  off  but  continued 
in  the  cistern  with  the  remaining  thirty  tons,  until  C.  became 
a  bankrupt.  It  was  held  that  this  was  a  complete  sale,  so 
that  the  assignees  of  G.  might  maintain  trover  for  the  ten 
tons  of  oil.  This  case,  however,  has  been  directly  overruled, 
and  is  wholly  irreconcilable  with  the  current  of  authorities. 
(Long  on  Sales,  155  to  159 ;  WhUe  v.  Wilksy  5  Taunt.,  176 ; 
Shepley  v.  Davisy  ib.,  617 ;  Austin  v.  Craveriy  4  id.,  644 ;  Busk 
V.  DaviSy  2  M.  &  S.,  397 ;  Rhode  v.  ThwaiteSy  6  B.  A  Ores., 
388 ;  Ross  on  Pur.  &  Vend.,  35, 74 ;  Young  v.  Austin^  6  Pick., 
280.) 

In  the  present  case  the  contract  did  not  apply  to  any 
particular  one  thousand  barrels,  but  was  an  agreement  to 
sell  that  number  out  of  a  larger  number  then  in  the  defend- 
ant's warehouse.  No  title  to  any  barrels  passed  to  the 
plaintiff;  his  right  was  in  action,  and  was  in  no  degree  af- 
fected by  the  destruction  of  the  barrels  in  the  warehouse. 

2.  But  if  this  had  been  an  agreement  for  a  particular  andl 
selected  parcel  of  barrels,  it  still  would  have  been  executory! 
in  its  character,  and  would  not  have  transfered  a  present » 
right  of  property  to  the  plaintiff.     The  principle  is  settled  1 
that  where  any  thing  remains  **  to  be  done  on  the  part  of  \ 
seller,  as  between  him  and  the  buyer,  before  the  commodity  ] 
purchased  is  to  be  delivered,  a  complete  present  right  of 
property  has  not. attached  in  the  buyer."     {Hanson  v.  Meyer, 
6  East,  626 ;  Long  on  Sales,  154 ;  Tarling  v.  Bas^ery  6  B.  & 
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Crea.,  360;  Davis  v.  Hill^  aupra;  Simmons  v.  Swifts  5  B.  A 
Cres.,  857 ;  Outwater  v.  Dodge,  7  Cow.,  85 ;  Wallace  v.  Breeds, 
13  East,  522 ;  Bush  v.  Davis,  2  Maule  &  S.,  396  ;  Shepley  v. 
Davis,  supra ;  Downer  v.  Thompson,  supra. 

The  last  case  refered  to  {Downer  v.  Thompsoii)  was  rer 
versed  by  the  court  of  errors  (6  Hill,  208),  but  on  a  giround 
which  leaves  the  principle  on  which  it  was  determined  in 
this  court  untouched.  Having  been  of  counsel  for  the  de- 
fendant in  that  case  at  the  circuit  and  in  this  court,  I  may 
add  that  the  point  on  which  the  judgment  appears  to  have 
been  reversed  was  not  raised  before  the  circuit  judge  or  on 
the  argument  here.  I  would  not  be  understood  to  suggest 
that  the  question  could  not  be  made  on  the  record,  although 
it  had  escaped  the  attention  of  counsel  until  started  in  the 
court  of  errors. 

By  the  contract  in  the  case  to  be  determined,  it  was  agreed 
that  the  barrels  should  be  delivered  by  the  seller,  at  the  mill 
of  the  purchaser,  in  good  order,  at  any  time,  when  reques- 
ted, between  the  date  of  the  contract  and  the  fifteenth  day 
of  November  then  next.  They  were  therefore  to  be  con- 
veyed to  the  mill  and,  if  need  be,  repaired,  so  as  to  be  in 
good  order  when  delivered,  and  as  these  acts  were  to  be 
done  by  the  seller,  it  is  quite  plain  that  the  parties  intended 
title  should  not  pass  to  the  purchaser,  until  the  barrels  were 
so  delivered. 

But  this  is  not  all  which  the  contract  contains  to  indicate 
that  intention.  The  barrels  were  to  be  delivered  free  from 
all  charges  "  except  the  fire  insurance  after  the  27th  day  of 
July  "  (then)  "next  to  the  time  of  delivery."  Such  charges, 
it  is  to  be  infered,  the  purchaser  was  to  pay  to  the*  seller. 
The  latter  therefore  was  to  eflFect  the  insurance,  which  would 
be  done  as  owner,  the  absolute  right  of  property  remaining 
in  her. 

The  charge  of  the  recorder  was  erroneous,  and  the  judg- 
ment should  be  reversed. 

Judgment  reversed. 
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Aldbich,  an  infant,  vs.  Abrahaks  et  al. 

Defendants  bj  a  written  oontract  '*  sold  and  agreed  to  lease  "  premises  to 
plaintiff,  an  infantj^for  a  certain  snm  to  be  paid  and  an  annaal  rest,  and 
plaintiff  was  to  erect  buildings  to  a  specified  value  on  the  premises  and  to 
give  a  bond  and  mortgage  thereof  to  secure  the  payments.  Plaintiff  enter- 
ed, erected  the  buildings  and  occupied  for  about  18  months,  when  he  left 
without  having  paid  any  thing,  given  or  tendered  the  bond  and  mortgage, 
or  demanded  a  lease.  Plaintiff  attempted  to  tear  down  the  buildings,  which 
was  resisted  by  the  defendant  who  resumed  possession  of  the  premises. 
Plaintiff  then  sued  for  work  and  labor,  &c.,  in  the  erection  of  the  buildings, 
alleging  that  he  was  an  infant  at  the  time  of  making  the  contract  and  still 
continued  so.  Heltij  apart  from  the  question  of  infancy,  that  the  action 
does  not  lie. 

Bven  if  the  plaintiff  can,  before  arriving  at  full  age,  elect  to  avoid  this  execu- 
tory contract  and  cancel  his  obligations  under  it,  still  this  action  does  not 
lie.  He  erected  the  buildings  for  himself,  and  neither  paid  any  thing  to 
defeAdants  nor  rendered  any  services  for  their  benefit,  (a) 

Assumpsit  for  work,  labor  and  materials,  heard  before 
James  Edwards,  Esquire,  sole  referee.  On  the  6th  Jane, 
1840,  the  parties  entered  into  a  written  contract,  by  which 
the  defendants  '^  sold  and  agreed  to  lease  "  to  the  plaintiff 
a  lot  of  land  in  the  village  of  Port  Schuyler  for  #600,  **  five 
hundred  dollars  of  which  is  to  be  secured  by  lease,  and  one 
hundred  dollars  to  be  paid  in  the  following  manner,"  to  wit, 
$50  on  the  first  of  November  then  next,  and  $50  on  the  first 
of  June  following,  with  interest,  to  be  secured  by  bond  and 
mortgage  on  the  premises :  **  the  lease  to  bear  seven  per 
cent  interest,  also  payable  on  the  first  day  of  November  in 
each  year."  The  plaintiff  agreed  that  he  would  erect  buil- 
dings "  sufficient  to  secure  the  above  named  interest  on  lease, 
and  also  the  $100  above  named,  within  three  weeks  fiom 
this  date."  The  plaintiff  immediately  took  possessioh,  and 
erected  a  building  on  the  lot  for  a  grocery  and  ball-alley. 
He  continued  in  possession  until  nearly  November,  1841. 
On  the  first  day  of  that  month  one  Hubbard,  finding  the 
premises  vacant,  entered  and  occupied  the  property.     On 

(a)  See  Mcdbury  v.  Watrouit  7  HUl,  110. 
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the  11th  of  that  month  the  plaintifif  commenced  tearing 
down  the  building,  and  ordered  Mrs.  Habbard  to  quit  the 
premises.  The  defendants  told  her  to  remain,  and  they 
procured  a  warrant  against  the  plaintiff  to  prevent  him  from 
tearing  down  the  building.  The  plaintiff  thereupon  brought 
this  action  to  recover  the  value  of  the  work,  labor  and 
materials  in  erecting  the  building,  and  proved  that  he  was 
under  the  age  of  21  years  at  the  time  the  contract  was  made, 
and  that  he  would  not  become  of  age  until  February,  1843. 
The  referee  reported  in  favor  of  the  defendants,  and  thi 
plaintiff  moves  for  a  re-hearing. 

R,  W,  Peckham^  for  the  plaintiff* 

5.  Steveniy  for  the  defendants 

By  the  Courts  Bronson,  J.  This  seems  to  have  been  a 
contract  for  a  lease,  for  the  consideration  of  a  gross  sum  of 
$100  to  be  paid  at  certain  periods,  and  a  rent  equal  to  the 
interest  on  the  sum  of  $500.  The  $100  was  to  be  secured 
by  bond  and  mortgage  on  the  premises,  and  the  plaintiff  was, 
within  three  weeks,  to  erect  such  buildings  as  would  render 
the  property  sufficient  security  for  the  payment  of  the  rent 
and  the  mortgage  debt.  No  time  was  specified  for  giving 
the  lease,  but  the  plaintiff  might  have  tendered  the  bond 
and  mortgage  and  demanded  a  lease  at  the  end  of  the  three 
weeks,  if  the  buildings  were  then  completed.  It  does  not 
appear  that  the  plaintiff  has  ever  tendered  the  bond  and 
mortgage,  or  demanded  a  lease ;  nor  that  he  has  paid  either 
of  the  two  sums  of  $50  which  fell  due  while  he  was  in  pos- 
session. He  entered  and  enjoyed  the  property  for  about 
one  year  and  five  months,  paying  no  rent,  and  then  attempt- 
ed to  tear  down  the  building  for  the  purpose  of  removing 
the  materials.  The  defendants  arrested  the  destruction  of 
the  building,  and  resumed  the  possession  of  the  property. 
Upon  this  case,  and  aside  from  the  fact  of  infancy,  there  is 
no  principle  upon  which  the  plaintiff  can  recover  the  money 
which  he  expended  in  erecting  the  building.  The  defend- 
ants were  entitled  to  the  possession  of  the  property  at  the 
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time  they  resumed  it,  and  the  plaintiff  had  no  right  to  des- 
troy the  building.  The  plaintiff  is  all  in  the  wrong,  with- 
out any  fault  on  the  part  of  the  defendants.  The  plaintiff 
did  not  erect  the  building  for  the  defendants,  but  for  him- 
self; and  if  he  had  performed  the  contract,  the  building  as 
well  as  the  land  would  have  been  his  own.  Ha  could  not 
first  break  the  contract,  and  then  sue  the  defendants  for 
what  he  had  done  under  it  for  his  own  benefit. 

Although  the  plaintiff  was  an  infant,  the  contract  was  not 
void,  but  only  voidable  at  his  election.     If  he  could  make 
that  election  before  arriving  at  full  age  (see  Bool  v.  Mix^  17 
Wend.,  132,  and  cases  pited),  still  this  action  can  not  be 
maintained.    It  has  been  holden  that  by  avoiding  an  execu^ 
tory  contract  the  infant  only  cancels  his  obligation  to  per-\ 
form  it.    He  does  not  acquire  the  right  to  recover  back] 
what  he  had  paid,  or  for  services  which  he  had  rendered/ 
under  the  agreement  while  it  remained  in  force.    {McCoy  v 
Huffman,  8  Cow.,  84;  Holmes  v.  Bloggy  8  Taunt.,  508.)    A 
distinction  was  taken  in  Corpe  v.  Overton  (10  Bing.,  252), 
where  it  was  held,  that  an  infant  might  recover  the  money 
which  he  had  paid  under  an  agreement  from  which  he  had 
derived  no  benefit  whatever.    But  it  was  agreed  that  Holmes 
V.  Blogg  was  rightly  decided,  because  there  the  infant  had 
had  three  months'  enjoyment  of  the  property  on  account  of 
which  the  money  was  paid.     Here  the  plaintiff  has  had- 
more  than  a  year's  enjoyment  of  the  property  to  which  the 
contract  related,  and  if  he  had  paid  the  $100  he  could  not 
recover  it  back.     But  the  case  is  still  stronger  against  him, 
for  he  has  neither  paid  any  thing,  nor  has  he  done  any 
thing  for  the  defendants  under  the  agreement.    He  erected 
tha  building  for  himself. 

The  plaintiff  relies  very  confidently  on  the  case  o{  Millard 
V.  Hewlett,  19  Wend.,  301,  as  an  authority  in  support  of  this 
action.  But  it  is  not  in  point.  There  the  infant  sued  to  re- 
cover a  sum  of  money  which  he  had  loaned  to  the  defend- 
ant. The  defence  was  that  the  loan  was  made  under  an 
usurious  agreement.  We  held  that  the  plaintiff  might  avoid 
the  agreement  on  the  ground  of  infancy :  and  the  agreement 
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for  usury  being  out  of  the  way,  there  was  no  longer  any 
answer  to  the  action.  That  case  undoubtedly  proceeds  upon 
a  nice  distinction ;  but  it  can  not  aid  the  plainti£ 

Motion  denied. 


Pattison  and  others  t;^.  Adahs,  Sheriff. 

A  declaration  in  repleyin  for  taking  goods,  ayering  that  the  "  plaintiffi  were 
the  owners  *'  of  the  goods  and  chattels  in  suit,  '*  and  entitled  to  the  posses- 

*    sion  thereof,"  is  good.     The  last  clanse  may  be  regarded  as  surplusage. 

In  repleyin  the  defendant  may  plead  property  in  himself j  or  in  a  stranger,  or 
in  any  one  or  more  persons,  other  than  the  plainUfib»  And  where  defend- 
ant pleaded  that  the  goods  in  suit  were  the  property  of  two  of  seyeral 
plaintifis  and  of  B.,  and  plainti&  replied  that  said  goods  had  been  put 
into  a  company  composed  of  said  two  plaintiffiS  and  B.  and  converted 
into  stock,  that  the  scrip  of  the  comp&ny  I'epresented^  such  property 
and  was  transferable  so  that  the  transferee  became  possessed  of  the  title  to 
and  interest  in  the  transfered  property  of  the  company  and  also  a  member 
of  the  company,  that  B.  transfered  to  the  plaintifis  herein,  or  some  of  them, 
all  of  the  stock  owned  by  him  in  said  company,  and  that  the  goods  in  suit 
are  part  of  the  goods  so  transfered ;  hdd,  that  the  replication  was  bad,  both 
in  form  and  substance. 

Defendant  pleaded  further  that  the  plaintiffs  were  not  the  owners  and  entitled 
to  the  i)088ession  of  said  goods,  but  that  one  B.  was  the  owner  and  defend- 
ants entitled  to  the  possession  thereof.  Plaintiffii  replied  that  B.  had  trans- 
fered his  title  to,  and  right  to  the  possession  of  said  goods  to  the  plaintiffii, 
or  some  of  them,  and  that  plaintiflb  were  the  owners  And  entitled  to  the 
possession  thereof.  There  was  a  rejoinder  that  plaintiffs  were  not  the  own- 
ers and  entitled  to  the  possession  of  said  goods,  to  which  plain tifis  demurred. 
Held,  that  the  demurrer  was  not  well  taken.  The  plea  was  informal,  but 
the  rejoinder  raised  a  material  issnci 

Demurrers.  The  action  was  replevin  on  the  cepU^  and 
the  declaration  contained  one  count  It  is  for  taking  and 
unjustly  detaining  one  stage  or  post  coach,  &c,  ^^  goods  cmd 
chattels  0/ which  the  said  plaintiffs  were  the  owners  and  entitled 
to  the  possession  thereof  J'^ 

Several  of  the  pleas  terminate  in  issues  of  fact,  but  the 
2d,  5th  and  6th  end  in  issues  of  law. 

Second  plea.  That  the  plaintiffs  were  not  the  owners  of 
said  goods,  but  they  were  the  goods  of  Elias  Pattison,  James 
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H.  Hooker  and  Isaac  V.  Baker  (Pattison  and  Hooker  being 
two  of  the  plaintiffs,  but  Baker  not  being  one),  and  not  of 
the  plaintiffs,  as  is  supposed.  Verification,  praying  a  return, 
&o,  B.eplication.  That  said  goods,  with  other  goods,  here- 
tofore, &c>,  owned  and  possessed  jointly  by  said  Pattison, 
Hooker  and  Baker,  all  of  which  goods,  they,  before  that 
time,  put  into  a  company  or  association,  composed  of  said 
persons,  called,  &c.,  and  made  stock  of  said  goods,  and 
divided  the  same  into  shares,  and  of  which  stock  or  pro- 
perty, scrip  was  made  the  representation  or  evidence  of  title, 
and  one  third  of  which  said  property  or  stock  was  owned 
by  each  of  said  three  persons,  composing  said  association, 
and  which  scrip  wa^  transferable  by  assignment  and  the 
purchaser  or  assignee  became  possessed  of  the  title  to  and 
interest  in  the  property  of  the  association,  corresponding 
with  the  amount  of  stock  or  scrip  transfered  to  him,  and 
also  became  a  member  of  said  association  and  a  partner  in 
business ;  and  that  heretofore,  to  wit,  &c.,  the  said  Baker 
sold,  transfered  and  assigned  to  the  plaintiffs  in  this  suit,  or 
some  of  them,  all  the  stock  owned  by  him  in  said  company 
or  association,  together  with  his  right  to  the  possession  and 
control  of  said  property ;  that  the  goods  in  suit  are  part  of 
said  goods,  so  transfered  and  assigned  by  Baker.  Verifica- 
tion.   Demurrer  for  special  causes.     Joinder. 

Fifth  plea.  Plaintiffs  were  not  the  owners  of  said  goods 
nor  entitled  to  the  possession  thereof,  but  one  Isaac  V.  Baker 
was  the  owner  thereof,  and  the  defendant  was  entitled  to 
the  possession  thereof.  Verification,  praying  return.  Re- 
plication. That  heretofore,  Ac,  Baker  sold,  assigned  and 
transfered  his  title  to  said  good«  and  his  right  to  the  pos- 
session thereof  to  the  plaintiffs,  or  some  of  them  ;  and  that 
the  plaintiffs  at  the  time,  &c.,  were  the  owners  of  and  enti- 
tled to  th^  possession  of  said  goods.  Verification.  Rejoinder. 
That  the  plaintiffs,  at,  Ac,  were  not  the  owners  of  and  en- 
titled to  the  possesion  of  said  goods.  Conclusion  to  tlie 
country.  Demurrer  to  the  rejoinder  for  special  causes. 
Joinder. 

Sixth  plea.  Plaintiffs  were  not  the  owners  of  said  goods 
and  entitled  to  the  possession  thereof,  but  one  Isaac  V.  Ba- 
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ker  was  the  owner,  and  the  defendant  was  entitled  to  the 
possession.  Yerification,  praying  a  return.  Replication. 
That  heretofore,  &c.,  said  Baker,  in  good  faith  and  for  a 
valuable  consideration,  sold,  transfered  and  assigned  to  the 
plaintifib  or  some  of  them,  his  title  to  said  goods  and  to  the 
possession  thereof,*  and  the  defendant  at  the  time  when,&c., 
was  not  entitled  to  the  possession  of  said  goods,  but  the  said 
plaintififs  at  the  said  time,  when,  &c.,  were  the  owners  of 
and  entitled  to  the  possession  of  said  goods.  Verification. 
Rejoinder.  The  plaintiffs  were  not  the  owners  of  nor  enti- 
tled to  the  possession  of  said  goods—tissue  to  the  country. 
Demurrer  to  the  rejoinder,  for  special  causes.    Joinder. 

By  the  Cwirty  Beabdslet,  J.  This  declaration  is  not  in 
the  usual  form,  but,  I  think,  may  be  sustained.  It  alleges 
that  the  "  plaintiffs  were  the  owners  "  of  the  goods  and  chat- 
tels in  suit,  ^*  and  entitled  to  the  possession  thereof."  The 
last  clause  is  idle  and  nugatory ;  it  adds  nothing  to  the  right 
or  title  of  the  plaintifis,  and  is  to  be  overlooked  as  surplus- 
age. If  the  plaintiffs  were,  as  they  allege,  ovmers  of  the 
chattels,  the  law  implies  that  they  were  '^  entitled  to  the 
possession  thereof."  The  allegation  of  ovmership  is  equiva- 
lent to  an  assertion  of  property  in  the  goods,  and  is  therefore 
sufficient.  (See  Pattison  v.  Adamsj  7  ^ill,  126.) 

The  second  plea  sets  up  property  in  these  goods  in  two  of 
the  plaintiffs  and  one  Baker,  a  stranger  to  the  suit.  It  is 
informal  in  its  statements,  but  good  in  substance,  for  if  the 
property  was  in  these  three  persons,  the  thirty-five  plaintiffs 
who  brought  this  suit  had  no  right  of  action.  In  replevin 
the  defendant  may  plead  property  in  himself,  or  in  a  stran- 
ger, or  in  any  one  or  more  persons,  other  than  the  plaintiff. 
{Ingraham  v.  Hammond^  1  Hill,  353 ;  Prosser  v.  Woodward^ 
21  Wend.  205,  9  ;  3  Chit.  Plead.,  7th  Amer.  ed.,  1044 ;  Wilk. 
on  Rep.,  47,  8 ;  Hart  v.  Fitzgerald^  2  Mass.,  509 ;  Com.  Dig., 
Pleader y  3,  K.  11,  12.)  This  plea  was  therefore  a  good  bar 
to  the  action. 

The  replication  to  this  plea  is  not  a  statement  of  facts, 
but  of  evidence  ;  of  evidence  too,  which,  in  addition  to  be- 
ing irrelevant  and  idle,  is  nearly  senseless.    The  .contest 
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here  is  about  goods  and  chattels,  tangible  property ;  and  not 
about  such  things  transformed  into  stock  and  scrip.  The 
law  is  certainly  progressive,  but  it  has  not  yet  reached  the 
point  of  effecting  such  a  metamorphosis  of  horses,  post 
coaches  and  canal  boats ;  while  existing  in  these  forms,  call 
them  what  we  may,  they  are  material  and  substantial  pro- 
perty, title  to  which,  if  transfered  at  all,  must  be  conveyed 
in  some  way  known  to  and  authorized  by  the  law.  But 
passing  by  this  effort  to  change,  not  only  the  names  but  the 
nature  of  these  things,  and  overlooking  all  matters  of  form^ 
this  replication  lacks  substance.  It  admits  that  two  of  the 
plaintiffs  and  Baker  once  ownedthe  property,  as  is  set  up 
in  the  plea,  and  the  utmost  that  seems  to  have  been  intended 
by  the  residue  of  the  replication  is,  that  Baker  sold  and  con- 
veyed all  his  right  and  title  to  the  plaintiffs  or  some  of  them. 
To  whom,  in  particular,  this  transfer  was  made,  is  not  stated; 
nor  is  it  alleged  to  have  been  done  before  this  cause  of  ac- 
tion arose.  Indeed,  the  replication  does  not  show  that  it 
was,  even  before  suit  brought ;  it  may  have  been  the  day 
before  the  replication  was  put  in,  as  well  as  ajt  any  other 
time,  so  far  as  respects  this  pleading.  The  replication  is, 
therefore,  fatally  defective  in  substance  as  well  as  in  form. 
(See  Pattison  v.  Mams,  7  Hill,  126.) 

The  Jiflh  is  an  informal  plea  of  property  in  Baker,  alleg- 
ing that  the  defendant  was  entitled  tQ  the  possession,  but 
with  a  direct  denial  of  the  ownership  of  the  plaintiffs.  The 
replication  sets  up  a  sale  and  transfer  of  Baker's  right  and 
title  to  the  plaintiffs  or  some  of  them,  but  concludes  by 
affirming  that  the  plaintiffs  at  the  time  when,  &c.,  were  the 
owners  of  and  entitled  to  the  possession  of  said  goods  and 
chattels,  upon  which  issue  is  taken  by  the  rejoinder.  To 
this  the  plaintiffs  demur,  alleging  various  special  causes. 

This  plea  contains  an  allegation  of  a  superfluous  fact,  to 
wit,  that  the  defendant  was  entitled  to  the  possession  of 
said  property;  and  the  replication,  although  it  alleges  a 
sale  and  transfer  by  Baker  of  all  his  right  and  title  to  the 
plaintiffs  or  some  of  them,  does  not  show  when  that  was 
done,  or  that  it  preceded  the  commencement  of  the  suit. 
These  statements  may  be  disregarded.  '  The  substantial  part 
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of  the  replication  is  that  the^  plaintiffs  were  owners  of  the 
goods  and  chattels ;  that  is,  they  had  the  general  or  a  spe- 
cial property  therein.  But  this  is  denied  by  the  r^joinder^ 
and  the  issue  is  material,  for  replevin  can  only  be  sustained 
on  such  a  right  of  property.  (See  Pattison  v.  Adams.)  The 
rejoinder  is  good  and  the  demurrer  to  it  is  not  well  taken. 

The  sixth  plea  is  in  substance  like  the  fifth,  and  results  in 
a  similar  issue. 

On  the  three  issues  of  law  the  defendant  is  entitled  to 
judgment,  with  leave  to  amend  on  the  usual  terms. 


Thorn  and  another  vs.  Bell. 

Where  the  defendant,  sued  as  indorser  of  two  promissorj  notes,  had  written  to 
the  plaintifb,  agreeing  to  an  arrangement  giving  farther  time  of  payment 
to  the  makers,  and  that  no  act  of  the  plaintlfib  in  so  doing  should  exonerate 
the  dtifondant  as  indorser,  and  waiving  notice  of  protest,  A«U,  that  the  de- 
fendant was  not  estopped  bj  the  letter  from  setting  up  as  a  defence,  that  the 
indorsements  were  forgeries. 

The  letter  is  evidence  to  be  submitted  to  the  jury  as  to  whether  the  defendant 
may  not  have  ratified  and  affirmed  the  indorsements,  though  not  his  own. 

The  defendant  is  estopped  bj  the  letter  from  setting  up  as  a  defence  the  want 
of  notice  of  non-payment,  and  the  giving  of  time  to  the  makers. 

Principle  of  the  doctrine  of  estoppel  stated,  per  BsABuaLET,  J. 

The  defendant,  Bobert  P.  Bell,  was  sued  as  indorser  upon 
two  promissory  notes,  bearing  date  June  1st,  1837,  signed 
by  George  W.  Ypson  &  Co.,  and  payable  to  the  order  of 
Robert  P.  Bell  and  indorsed  by  him.  The  notes  were  for 
$887.34  each,  one  being  payable  fourteen  and  the  other  six- 
teen months  from  date.  On  the  16th  of  August,  1838,  these 
notes  were  held  by  the  plaintiffs,  by  whom  a  letter  of  that 
date  was  received  from  the  defendant,  assenting  to  an  ar- 
rangement about  to  be  entered  into  between  the  plaintiffs 
and  makers  of  the  notes,  extending  the  time  of  payment 
twelve  months,  and  waiving  any  defence  which  might  arise 
from  the  acts  of  the  plaintiffs  exojierating  him,  the  defend- 
ant, as  indorser.    The  arrangement  refered  to  was  consum- 
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mated  on  the  2l8t  of  September,  1838,  and  by  it  the  plaint- 
itl's  bound  tliemselves  not  to  prosecute  the  notes  for  twelve 
months,  unless  requested  so  to  do  by  the  defendant,  and  to 
apply  the  proceeds  of  certain  securities  on  the  notes  in 
question.  Witnesses  were  sworn  to  prove  the  signature  to 
the  letter  to  be  the  defendant's,  which  was  there  offered  in 
evidence  as  an  admission  that  the  indorsements  on  the  notes 
were  the  genuine  signatures  of  the  defendant.  Objected 
to  by  the  counsel  for  the  defendant,  and  overruled  by  the 
judge.  Exception.  The  notes  were  offered  in  evidence  un- 
der the  proof  sought  to  be  derived  from  the  letter  before 
presented.  Witnesses  were  sworn  to  prove  that  these  two 
notes  were  the  only  ones  in  the  plaintiff's  possession  in 
August,  1838,  with  the  defendant's  name  on.  The  receiving 
the  notes  was  objected  to  by  defendant's  couBsel,  and  excep- 
tion overruled.  Evidence  was  given  to  prove  that  there 
were  many  notes  in  circulation  in  the  city  of  New  York, 
signed  George  W.  Ypson  &  Co.,  and  indorsed  by  Robert  P. 
Bell.  Defendant's  counsel  offered  evidence  to  prove  that 
many  of  these  were  forgeries.  Excluded  by  judge  and  ex- 
ception taken.  Evidence  was  received  to  prove  that  the 
indorsements  on  the  notes  in  suit  were  forgeries,  but  was  by 
the  direction  of  the  judge,  taken  from  the  consideration  of 
the  jury.  The  cause  was  submitted  to  the  jury  without 
summing  up,  under  the  charge  of  the  judge,  who  instructed 
them,  that,  admitting  the  indorsements  of  the  defendant's 
name  upon  the  notes  declared  upon  to  be  forgeries,  and  that 
there  was  no  ratification  express  or  implied  except  that  con- 
tained in  the  agreement  signed  by  the  defendant,  and  that 
the  defendant  did  not  know  at  the  time  of  signing  that  in- 
strument that  his  name  had  been  forged  upon  those  notesy 
or  that  any  forgery  had  been  committed  on  his  name,  yet  if 
the  plaintiffs  acted  in  good  faith  and  complied  with  the 
terms  and  conditions  of  said  agreement  the  defendant  is  not 
at  liberty  to  deny  in  this  action  his  liability  as  indorser  of 
the  notes  on  the  ground  of  forgery.  To  this  charge  the 
counsel  for  the  defendant  excepted.  Under  the  instructions 
a  verdict  was  rendered  for  the  plaintiffs  for  $2,222*24. 
Defendant  moves  for  a  new  trial  on  a  bill  of  exceptions. 
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Ir.  S.  Eddy,  (or  defendanty  cited  Bell  v.  Shields,  4  Har.  N. 
J.  Rep.,  93 ;  1  Str.,  94,  and  cases  cited ;  2  T.  R.,  763 ;  Welles' 
B.,  483,  note ;  10  Mass.  E.,  39 ;  1  Wend.,  355;  2  H.  Black., 
252 ;  9  Cow.,  674 

JV.  F.  Waring  J  for  plaintifis. 

By  the  Court,  Be  ab]>6LE  y,  J.  On  the  16'th  of  August,  1838, 
the  plaintiffs  held  two  promissory  notes,  bearing  date  June 
1st,  1837,  signed  by  George  W.  Tyson  &  Co.,  payable  to  the 
order  of  Robert  P.  Bell,  (which  is  the  name  of  the  defend- 
ant,) and  indorsed  Robert  P.  BelL  Each  note  was  for  $887. 
34,  one  being  payable  fourteen,  and  the  other  sixteen  months 
from  date.  How  the  plaintiffs  obtained  these  notes  does  not 
appear,  but  it  is  to  be  assumed  that  they  were  taken  by  them 
for  a  valuable  consideration.  The  plaintiffs,  at  this  time, 
were  in  business  in  the  city  of  New  York,  and  the  defend- 
ant resided  at  Stanhope,  in  the  state  of  New  Jersey.  He 
had  for  several  years  indorsed  more  or  less  for  the  firm  of 
Tyson  &  Co.,  but  appears  not  to  have  kept  any  regular 
memoranda  to  show  what  notes  were  from  time  to  time  in- 
dorsed by  him. 

On  the  16th  of  August,  1838,  the  defendant  addressed  a 
letter  to  the  plaintiffs,  in  which  he  says,  he  has  been  in- 
formed by  Messrs.  G.  W.  Tyson  &  Co.  that  they  were  about 
to  make  a  proposition  to  secure  the  plaintiffs  for  the  two 
notes  they  held  against  said  Tyson  &  Co.  as  drawers  and  the 
defendant  as  indorser,  amounting  to  $1,774.68  or  there- 
abouts, due  and  to  become  due,-  on  the  plaintiffs  agreeing 
not  to  trouble  the  makers  or  indorsers  for  twelve  months, 
and  that  the  proceeds  of  said  securities  should  be  applied  to 
the  payment  of  said  notes ;  and  then  adds,  that  should  the 
plaintiffs  think  it  advisable  to  accept  of  said  proposition, 
the  defendant  authorizes  them  to  enter  into  the  same,  to 
secure  said  plaintiffs  as  proprietors  of  said  notes,  as  well  as 
the  defendant  as  indorser ;  and  he  engages  to  hold  himself 
liable  as  indorser  on  the  same  without  protest ;  and  con- 
cluded by  assuring  the  plaintiffs  that  if  the  securities  they 
may  so  receive  shall  not  have  been  liquidated  within  the 
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time  specified,  no  act  of  theirs  in  the  premises  shall  ex- 
onerate the  defendant  as  indorser,  the  proposed  arrange- 
ment being  for  the  mutual  benefit  of  the  holders  and  in- 
dorser  of  said  notes. 

This  was  sent  by  the  defendant  to  George  W.  Tyson,  and 
it  appears  that  on  the  twenty-first  day  of  September,  1838, 
the  plaintiflFs  received  of  Tyson  &  Co.  a  draft  for  $1,800.00, 
with  the  afore  mentioned  letter  from  the  defendant,  and 
thereupon  the  plaintiffs  executed  a  writing  stating  they  had 
received  said  draft  and  letter,  and  agreeing  not  to  prosecute 
the  defendant  or  said  Tyson  A  Co.  on  the  twD  notes,  unless  re- 
quested so  to  do  by  the  defendant,  for  twelve  months  from 
the  16th  of  August,  1838,  and  also  agreeing  to  apply  on  the 
notes  whatever  they  might  receive  on  said  draft. 

Evidence  was  given  to  show  that  the  indorsements  were 
forgeries,  but  the  circuit  judge  ruled  that,  even  if  the  in- 
dorsements were  forged  and  the  defendant  was  in  total 
ignorance  of  the  forgery  when  he  wrote  the  letter  of  the 
16th  of  August,  1838,  still,  the  plaintiffs  having  received  it 
and  acted  upon  it  in  good  faith,  and  complied  with  its  terms 
and  conditions,  the  defendant  was  not  at  liberty  to  deny  his 
liability  as  indorser  of  these  two  notes  on  the  ground  of 
forgery. 

The  defendant  may  be  liable  on  these  indorsements  al- 
though not  made  by  himself.  He  may  have  authorized 
some  other  person  to  make  them,  or  it  may  appear  that  he 
has  so  ratified  and  affirmed  them  as  to  make  them  his  own* 
This  letter  is  proper  evidence  for  the  consideration  of  a 
jury  in  determining  these  questions,  but  I  do  not  think  the 
letter,  or  any  thing  done  upon  it,  should  preclude  the  de- 
fendant from  showing  that  the  indorsements  are  forgeries 
and  not  binding  upon  him. 

A  party  may  be  estopped  by  his  declarations  or  his  acts ; 
such  instances  are  not  rare.  But  the  principle  on  which  the 
estoppel  arises  is  that  of  fair  dealing  and  common  honesty. 
A  particular  character  or  relation  is  assumed,  or  some  act 
done,  upon  which  another  person  relies,  as  he  has  a  right  to 
do,  and  is  thus  induced  to  incur  obligations  or  in  some  form 
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make  advances  of  mone}^  or  property.  It  would  bo  grossly 
inequitable,  under  such  circumstances,  to  allow  the  pretender 
to  repudiate  his  professions  and  recede  from  the  relation  he 
had  assumed,  and  the  law  will  not  permit  him  to  do  it.  This 
is  the  principle  of  estoppel,  and  it  has  been  applied  in  a 
great  variety  of  cases,  and  should  be  on  every  occasion  to 
which,  in  reason  and  justice,  it  is  applicable.  One  who  re- 
presents himself  as  a  partner,  and  obtains  credit  as  such, 
can  not,  when  sued,  deny  that  he  was  such  copartner.  If 
a  man  recognizes  and  treats  a  woman  as  his  wife,  by  which 
she  obtains  credit  for  necessaries,  he  is  estopped  from  deny- 
ing that  she  is  his  wife,  and  is  responsible  for  necessaries  so 
obtained.  If  a  defendant,  before  process  is  sued  out  against 
him,  is  asked  his  name,  and  he  says  John,  and  is  according- 
ly arrested  by  that  name,  he  shall  not  be  allowed  to  allege 
a  misnomer  and  maintain  an  action  against  the  ofScer  for 
arresting  him  by  a  wrong  name.  (1  Stark.  Ev.,  7tli  Amer. 
ed.,  345;  2  id.,  18, 19,  22,  437,  805;  Co  wen  and  Hill's  notes 
to  1  Phil  Ev.,  note  192,  pp.  199  to  210.) 

But  the  estoppel  "  prevails  only  in  favor  of  the  person 
who  has  acted  upon  or  been  drawn  in  by  the  false  act  or 
representation."  (See  the  note  last  above.)  Thus,  in  Wal- 
lis  V.  TruesdeU  (6  Pick.,  457),  Mr.  Justice  Wilde  says:  "As 
to  the  question  of  property,  the  jury  were  instructed  that 
the  declarations  made  by  the  plaintiff  were  strong  evidence 
against  him,  but  were  not  conclusive ;  this  was  certainly 
proper,  unless,  as  the  defendants  contend,  they  operated  by 
way  of  estoppel,  which  can  not  be  maintained.  If  these 
declarations  had  been  acted  on  by  the  other  party,  and  there- 
by the  plaintiff  had  acquired  some  advantages,  or  the  de- 
fendants had  sustained  damages,  it  would  have  been  other- 
wise." {Dezell  V.  Odell,  3  Hill,  215,  and  cases  there  cited.) 
This  is  the  correct  principle,  and  its  application  to  this 
case  must  determine  the  present  question. 

There  is  nothing  in  the  case  to  induce  a  suspicion  that 
the  defendant  intended  by  his  letter  to  defraud  or  mislead 
the  plaintiffs;  nor  is  the  estoppel  placed  upon  any  such 
ground  by  the  judge.    Nor  were  the  plaintiffs  induced  by 
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the  latter  to  purchase  the  notes  or  make   advances  upon 
them.     The  notes  were  theirs  before  the  letter  was  written. 

It  was  not  an  object  of  the  letter  to  satisfy  the  plaintiffs 
that  the  endorsements  were  genuine.  It  was  written  for 
quite  a  different  purpose.  The  plaintiffs  held  the  notes  of 
Tyson  &  Co.  upon  which  the  defendant's  name  appeared  as 
endorser.  Tyson  &  Co.  desired  to  gain  time,  and  were  about 
to  ask  the  plaintiffs  to  give  them  another  year  before  pay- 
ment would  be  required.  But  the  plaintiffs  could  not  make 
such  an  arrangement  with  the  makers  of  the  notes,  unless 
the  endorser  gave  his  consent,  without  thereby  discharging 
the  latter  from  his  liability.  This  is  the  rule  as  to  all  per- 
sons standing  in  the  relation  of  surety ;  and  it  was  to  obvi- 
ate this  difficulty,  and  leave  the  plaintiffs  at  liberty  to  make 
such  an  arrangement  as  they  thought  proper  to  give  the 
makers  of  the  notes  time  for  payment,  that  the  letter  was 
written. 

This  appears  to  have  been  the  sole  object  in  asking  such 
a  letter  from  the  defendant.  He,  however,  goes  further  in 
the  letter,  and,  although  one  of  the  notes  was  already  past 
due,  and  notice  of  non-payment  had  probably  been  sent  by 
mail  to  the  defendant,  he  adds  that  he  will  hold  himself 
liable  as  endorser  without  protest.  It  may  be  granted  that 
the  letter  concludes  the  defendant  in  both  these  respects,  so 
that  he  shall  not  now  be  allowed  to  set  up  the  want  of  no- 
tice of  non-payment,  or  the  plaintiffs*  agreement  to  give  time 
to  the  makers,  in  bar  of  an  action  against  himself,  as  indorser. 
So  far  I  agree  that  he  is  estopped  by  this  letter,  and  this, 
in  my  judgment,  is  the  extent  to  which  the  principle  can  be 
carried.  It  might  be  urged  with  great  force,  that  the  plain- 
tiffs relied  on  this  letter  as  authorizing  them  to  give  time 
for  a  3^ear  to  the  makers  of  the  notes,  and  I  admit  that  the 
defendant  could  not  be  allowed,  after  writing  this  letter,  to 
take  the  ground  that  he  is  discharged  by  the  plaintiffs' 
agreement  to  give  time. 

But  it  is  said  the  defendant  gained  an  advantage,  and  the 
plaintiffs  suffered  a  prejudice,  by  this  letter,  and  therefore 
the  defendant  should  b^  estopped  from  denying  that  he  is 
bound  by  the  endorsements.    Let  us  see  how  this  is. 
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If  the  endorsements  are  forgeries,  and  never  were  author- 
ized or  ratified  by  the  defendant,  he  was  at  lio  time  bound 
by  them,  and  has  gained  nothing  by  the  plaintiffs'  giving  a 
year's  time  for  payment.  And  upon  the  same  assumption 
the  plaintiffs  received  no  prejudice  by  agreeing  to  give  time 
to  the  makers  of  the  notes,  for  at  no  time  could  an  action 
have  been  sustained  upon  them  against  either  makers  or 
endorser.  The  plaintiffs  agreed  not  to  sue  on  the  notes,  for 
twelve  months ;  but,  if  the  indorsements  were  forgeries  and 
the  holders  received  the  notes  from  the  makers  as  genuine, 
that  agreement  could  not  bar  an  action  to  recover  whatever 
the  plaintiffs  may  have  advanced  for  the  notes.  Suppose 
they  advanced  money  to  the  makers  on  the  notes,  or  received* 
them  for  goods  sold,  believing  the  endorsements  to  be  genu- 
ine, an  action  for  money  advanced  or  goods  sold  might  have 
been  brought  at  any  time,  and  this  agreement  would  have 
been  no  obstacle  to  its  successful  prosecution,  fn  no  point 
of  view,  therefore,  is  this  a  case  to  which  the  doctrine  of 
estoppel  should  be  applied,  so  far  as  respects  the  question 
of  forgery.  The  plaintiffs  have  not  acted  upon  any  admis- 
sion of  the  genuineness  of  the  endorsements,  which  the  let- 
ter may  be  supposed  to  contain.  They  acted  upon  it,  and 
gave  time,  and  so  far  the  defendant  may  be  concluded. 
The  defendant  gained  nothing  by  the  letter,  supposing  the 
endorsements  fictitious,  and  the  plaintiffs  received  no  preju- 
dice by  it,  and  upon  no  principle,  as  I  view  the  case,  should 
they  recover  against  the  defendant,  unless  the  endorsements 
were  made  or  authorized  by  him,  or  have  been,  with  full 
knowledge,  affirmed  on  his  part,  so  as  thereby  to  become 
obligatory  on  him.  (See  Bell  ads.  Shields^  4  Har.  N.  Jers.  R., 
93.) 

In  their  agreement,  giving  time  to  Tyson  &  Co.,  the 
plaintiffs  profess  to  have  done  so  "  at  the  request  and  for 
the  accommodation  of"  the  defendant ;  but  this  is  not  war- 
ranted by  his  letter,  which  is  but  a  consent  that  time  may 
be  given  to  the  makers  of  the  notes,  if  the  plaintifis  deem 
guch  an  arrangement  advisable ;  it  authorizes,  but  does  not 
ask  that  time  may  be  given. 

Thia  is  a  proper  question  for  a  jury.     The  defendant's 
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letter  is  evidence  against  him^  but  by  no  means  conclusive. 
It  can  go  to  the  jury  with  such  explanations  and  further 
testimony  as  can  be  given  by  the  respective  parties^  and 
may  be  relevant  to  the  point  in  issue.  Much  testimony  on 
the  subject  seems  to  have  been  received  on  the  trials  although 
finally  excluded  from  consideration  by  the  view  which  the 
judge  took  of  the  case. 

We  are  not  now  called  upon  to  express  an  opinion  upon 
the  various  questions  which  arose  and  were  determined  in 
the  progress  of  the  trial,  but  which,  in  the  result,  were  vir- 
tually excluded  from  the  case.  Some  things,  certainly, 
occurred,  the  propriety  of  which  may  at  least  be  questiona- 
ble. For  instance,  that  the  plaintiffs  should  have  been  al- 
lowed to  prove  that  a  great  number  of  notes,  signed  by 
Tyson  &  Co.  and  bearing  the  defendant's  name  as  endorser, 
were  in  market  in  New  York,  while  the  defendant  was  re- 
fused permission  to  prove  that  most  of  these  endorsements 
were  forgeries,  is  what  I  can  not  accede  to.  But  this  is  not 
the  time  to  dispose  of  such  questions. 


New  trial  granted. 
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William  B.  Castle  and  Mary,  his  wife,  i;^.  Chables  and 

John  W.  Matthews. 

Since  the  oases  otFoot  ▼.  attvirn^  17  Wend.,  483,  and  Hart  ▼.  8eixa$,  21  id., 
40,  it  is  settled  that  a  Jndgment  in  partition  in  this  oonrt  is  to  be  regarded 
as  one  in  a  conrt  of  general  Jurisdiction,  where  eyexy  intendment  will  be 
made  in  support  of  the  Judgment,  unless  the  contrary  appear  on  the  face  of 
the  record,  or  be  ai&rmatiyely  shown  aliunde.  But  where  it  appears  that 
the  requirements  of  the  partition  act  (1 R.  L.,  607)  hare  not  been  complied 
with,  the  proceedings  in  the  partition  suit  must  be  regarded  as  oozam  nfin 
Judice. 

Held  accordingly,  that  the  non-residence  of  a  defendant  was  not  proved  by  an 
affidavit  stating  the  liact  of  non-reeidence,  but  omitting  in  the  title  of  the 
partition  suit  the  name  of  one  of  the  defendants,  and  designating  another 
as  Mary  instead  of  Mary  Hannah.  Service  by  publication  on  defendant 
Mary  Hannah,  a  non-resident,  was  therefore  insufficient,  and  her  rights 
were  not  affected  by  the  Jndgment  in  partition  as  she  was  not  a  party  named 
therein.  (1  R.  L.,  609,  f  3.) 

Ejectment  for  part  of  lot  No.  43,  Ulysses,  now  Enfield, 
Tompkins  county.  The  lot  was  awarded  by  the  Onondaga 
commissioners  to  Hannah  Guiteau  and  Polly  Williams, 
daughters  of  James  Wilson,  the  soldier.  Mary,  the  wife  of 
the  plaintiflF,  inherited  from  Polly,  her  grandmother,  one- 
sixth  of  the  lot;  and  the  only  question  in  the  case  is, 
whether  her  interest  was  cut  off  by  partition  and  sale  in 
1825. 

Hannah  Guiteau  and  her  husband  conveyed  their  moiety 
to  William  G.  Tracy  on  the  19th  March,  1823,  for  the  con- 
sideration of  $  1,000,  and  in  September,  1824,  he  made  appli- 
cation to  this  court  for  partition.  Mary,  the  wife  of  plaintiff, 
was  at  this  time  an  infant,  under  the  age  of  twenty-one  years. 
Her  name  was  Mary  Hannah  JVeweU,  but  called  and  known 
among  her  friends  and  relations,  almost  universally,  by  the 
name  of  Mary  JVewell.  She  was  a  non-resident  of  the  state, 
living,  at  the  time,  with  her  father  in  Ohio. 

She  is  described  in  the  petition  as  Hannah  Jftwdly  residing 
in  or  near  Sandusky,  Ohio,  and  as  being  an  infant  under  the 
age  of  twenty-one. 
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An  exemplification  of  the  record  of  judgment  in  partition 
was  given  in  evidence,  docketed  28th  November,  1825, 
wherein  William  G.  Tracy  is  plaintiflF,  and  William  Williams, 
William  R  Williams,  Buckley  Hatchins  and  Hannah  Newell, 
an  infant,  are  described  as  defendants. 

The  record  recites  that  Freedom  Tibbets  was  duly  ap- 
pointed guardian  ad  litem  by  the  court  to  appear  and  defend 
for  the  said  Hunnah  Newell,  and  that  due  notice  had  been 
given  according  to  the  statute  by  the  plaintiff'  to  the  de- 
fendants, all  of  whom  were  non-residents,  by  causing  a  copy 
of  the  petition  together  with  the  notice  of  the  application, 
subscribed  by  the  plaintiff*  and  directed  to  defendants,  to  be 
published  for  three  months  in  Albany  Argtis  and  Jfew  York 
Spectator  praying  them  to  appear  and  answer  said  petition. 
The  record  ^Iso  recites  that  the  guardian  of  the  said  Hannah 
appeared  and  confessed  judgment  of  partition. 

The  aflSdavit  of  the  plain  tiff",  annexed  to  and  accompany- 
ing the  petition,  of  the  non-residence  of  the  defendants,  is 
entitled,  William  G.  Tracy  v.  W.  R.  Williams,  Hannah  Jfew*- 
ell  and  Buckley  Hatchins,  and  they  are  the  only  persons 
described  or  refered  to  in  the  body  of  it.  William  Williams^ 
one  of  the  defendants  named  in  the  petition,  is  omitted. 

An  execution  on  the  judgment  in  partition  issued  against 
Hannah  Newell  for  $29.28  costs,  and  was  offered  in  evidence; 
also  a  sale  to  plaintiff*  of  89  acres  of  the  lot  which  had  been 
set  off* to  her;  and  a  deed  to  him  from  the  sheriff;  which 
were  excluded  by  the  judge. 

The  defendants  were  in  possession  of  100  acres  of  the  lot, 
and  plaintiff  demanded  to  be  let  into  the  possession,  in  com- 
mon with  the  defendants,  which  was  refused,  before  suit 
brought. 

The  jury  found  a  verdict  for  the  plaintiff  under  the  charge 
of  the  court  for  one-sixth  of  the  lot,  subject  to  the  opinion 
of  the  supreme  court. 

By  the  Courts  Nelson,  Ch.  J.  The  act  of  1813,  entitled 
"an  act  for  the  partition  of  lands'*  (1  R.  L.,  507),  under 
which  the  proceedings  in  this  case  took  place,  provides  for 
the  service  of  a  copy  of  the  petition  forty  days,  at  least, 
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previous  to  the  term  in  which  it  is  to  be  presented  on  all 
the  parties  concerned,  ^c,  or  on  the  guardians  of  minors, 
together  with  a  notice,  Ac,  provided,  that  if  either  of  the 
parties  to  whom  such  notice  shall  be  directed,  shall  reside 
out  of  the  state,  or  can  not  be  found  therein,  to  be  made  to 
appear  by  affidavit,  then  and  in  every  such  case,  instead  of 
the  service  of  ^  copy  of  the  petition  and  notice  on  such 
absent  party,  it  shall  be  sufficient  for  the  petitioner  to  cause 
a  copy  to  be  previously  published  once  a  week,  for  the  space 
of  three  months,  in  one  of  the  newspapers  printed  in  the 
cities  of  Albany  and  New  York,  which  shall  be  deemed  a 
sufficient  notice  to  the  parties,  in  like  manner  as  if  personally 
served,  &c.;  and  that  on  presenting  the  petition,  and  proof 
being  made  by  affidavit  to  the  satisfaction  of  the  court,  that 
copies  have  been  duly  served,  or  published  as  aforesaid,  the 
court  shall  by  rule  order  the  parties  to  appear,  Ac.  (§§2,  3.) 

Section  8' provides  that  the  court,  for  the  purposes  in- 
tended by  the  said  act„  $hall,  either  before  or  after  the 
commencement  of  the  proceedings,  appoint  guardians  for 
such  parties  as  may  be  minors,  whether  such  minors  reside 
in  or  out  of  the  state,  who  shall  give  a  bond,  conditioned 
for  the  faithful  discharge  of  their  trust,  Ac;  and  such 
guardians,  when  so  appointed,  shall  do  and  perform  every 
act  in  relation  to  the  proceedings  for  partition,  or  any  mat- 
ter or  thing  relating  thereto,  and  which  shall  be  as  binding 
upon  said  minors,  and  be  deemed  as  valid,  to  every  purpose, 
as  if  the  same  had  been  done  by  such  minors  after  having 
arrived  at  full  age. 

In  the  case  of  Denning  v.  Corwiny  11  Wend.,  647,  which  is 
chiefly  relied  on  by  the  counsel  for  the  plaintiff,  the  record 
of  judgment  in  partition  did  not  contain  even  an  averment 
of  notice  to  the  unknown  owners  by  publication  according 
to  the  statute ;  and  in  that  respect  is  distinguishable  from 
the  case  in  hand.  It  simply  recited  the  presentation  of  the 
petition  to  the  court  in  January  term,  1821,  which  set  forth 
that  the  owners  of  residue  of  the  premises  were  unknown ; 
and  after  an  imparlance  to  the  May  term,  that  the  plaintiff 
appeared  and  the  parties  unknown,  though  solemnly  de- 
manded, come  not,  but  make  default,  Ac. 
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Here  the  record  sets  forth  the  appointment  of  the  guardian 
ad  litem  in  due  form  of  law ;  and  that  notice  had  been  given 
to  the  defendants  according  to  the  statute^  all  of  whom  were 
non-residentSy  by  causing  a  copy  of  the  petition  and  notice 
of  the  application  to  be  published  in  two  newspapers,  as  the 
law  requires. 

Besides,  since  the  cases  of  Foot  v.  Stevens,  17  Wend.,  483, 
and  Hart  y.  Seixas,  21  id.,  40,  it  can  scarcely  be  contended, 
that  a  judgment  in  partition  in  this  court  is  not  to  be  re- 
garded as  one  in  a  court  of  general  jurisdiction,  where  every 
intendment  will  be  made  in  support  of  the  judgment,  unless 
the  contrary  appears  on  the  face  of  the  record ;  or  until  it 
is  affirmatively  shown  aliunde. 

2.  Then  it  is  insisted  that  even  if  the  intendment  is  to  be 
taken  in  favor  of  the  jurisdiction,  still  enough  has  been 
shown  to  overthrow  it,  as  no  affidavit  in  point  of  fact  was 
made  of  the  non-residence  of  Mary  Newell,  at  the  time  of 
the  commencement  of  proceedings,  and  the  service,  there- 
fore, should  have  been  personal. 

The  affidavit  of  the  petitioner,  stating  the  fact,  was  pro- 
duced ;  but  in  entitling  the  cause,  the  name  of  Wm.  Williams, 
one  of  the  defendants  proceeded  against,  is  omitted;  it  is 
therefore  contended,  that  it  is  not  to  be  regarded  as  having 
been  made  in  the  partition  suit. 

This  is  a  vital  jurisdictional  fact,  as  the  service  of  the 
petition  and  notice  must  be  personal,  unless  it  is  made  to 
appear  to  the  court  that  the  party  defendant  is  a  non-resi- 
dent, when  publication  is  subituted  in  its  place ;  non-resi- 
dence and  publication  must  be  shown  according  to  the  statute, 
or  personal  service ;  or  the  party  has  had  no  day  in  court, 
and  the  proceedings,  as  to  him,  are  coram  non  judice. 

Now,  here,  in  any  view  that  we  can  take  of  the  case,  it  is 
impossible  to  say  that  the  non-residence  of  Mary  Newell 
was  shown.  If  it  was  unnecessary  to  entitle  the  affidavit  at 
all,  as  suggested,  then  the  fact  of  entitling  it  in  a  cause 
pending  in  court,  is  a  fatal  objection  to  its  being  read,  for 
the  reason  that  the  deponent  could  not  be  convicted  of  per- 
jury even  if  he  has  sworn  falsely.     In  judgment  of  law,  for 
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all  the  purposes  intended,  it  is  not  an  affidavit,  it  is  but 
waste  paper. 

Then  if  the  proceedings  be  regarded  as  a  suit  already 
pending  in  court,  the  affidavit  should  have  been  entitled  in 
that  suit,  and  the  variance  is  fat.ai  for  the  reasons  above 
stated.  {HoHis  v.  Brantan^  1  B.  ife  P.,  36 ;  Green  v.  RedshaWy 
ib.,  227 1  Haight  v.  Turner ^  2  Johns.,  371 ;  Humphrey  y.  Cande^ 
2  Cow.,  509.) 

The  question  is  not  one  of  identity ;  if  it  was,  the  fact 
that  the  affidavit  was  attached  and  refered  to  the  petition, 
made  thai  sufficiently  certain.  The  question  is,  whether 
the  non-residence  was  shown  according  to  the  solemnities 
required  by  the  statute.  That  it  was  not  is  manifest  from  the 
authorities  above  cited. 

Then  as  to  the  appointment  of  the  guardian  and  the  giving 
of  a  cognovit  in  the  partition  suit,  it  is  obvious,  if  the  court 
has  acquired  no  jurisdiction  over  the  person  of  the  infant, 
that  the  appointment  of  and  appearance  by  the  guardian  can 
not  operate  to  confer  it.  As  to  her  they  were  and  are  a 
nullity. 

It  is  possible  that  the  defendants  might,  on  a  second  trial, 
prove  that  Mary  Newell,  at  the  time  of  the  commencement 
and  carrying  on  of  these  proceedings,  was  as  well  known  by 
the  name  of  Hannahy  and  hence  that  notice  to  her  by  that 
name  was  sufficient ;  yet,  according  to  the  evidence  as  it 
now  stands,  the  contrary  appears  to  be  very  fully  established. 

The  point  is  a  material  one  in  the  case ,  for  unless  she 
was  called  and  well  known  by  the  name  of  Hannah,  the 
publication  in  that  name  would  be  an  idle  proceeding*60  far 
as  she  was  concerned. 

Besides,  the  statute  provides  that  the  judgment  in  parti- 
tion shall  not  afifect  the  rights  of  any  person  not  named 
therein.  (1  R.  L.,  509,  §3.) 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment. 

Ordered  accordingly. 
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Eugene  Lentilhon  and  Fbedebick  Martin  vs.  Charles  W. 

Vorwerck. 

As  a  general  role,  rtnaffected  by  nsage,  where  a  bill  of  exchange  is  bought 
through  a  broker,  to  be  paid  for  on  delivery ^  and  the  seller  gives  the  bill  to  the 
broker  for  delivej^  to  the  buyer,  without  any  communication  with  or  notice 
to  the  buyer  requiring  payment  of  the  purchase  money  to  the  seller  him- 
selfi  and  without  taking  any  precaution  against  payment  to  the  broker  on 
delivery  of  the  bill  by  him  to  the  buyer,  the  law  implies  an  authority  in 
the  broker  to  receive  the  purchase  money  from  the  buyer  on  delivery,  and 
will  protect  the  buyer  in  making  such  payment  to  the  broker. 

Error  to  Superior  Court.  The  action  was  brought  by 
the  plaintiffs  to  recover  the  price  of  two  French  bills  of 
exchange  sold  by  them  to  the  defendant  through  a  broker. 

The  facts  are  substantially  as  follows :  On  the  23d  May, 
1839,  Shultz,  a  bill  broker,  called  at  the  store  of  plaintiffs 
and  inquired  if  they  had  some  exchange  on  Paris  for  sale, 
and  was  answered  that  they  had.  About  an  hour  after- 
wards he  again  called  and  asked  them  to  draw  upon  Paris 
the  following  bills,  one  of  2,000  francs  and  another  of  3,000, 
to  the  order  of  C.  W,  Vorwerck^  payable  sixty  days  after 
sight,  on  Pontalrs  &  Co.,  Havre,  payable  in  Paris.  The  two 
bills  were  sold  at  francs  6.16,  making  in  our  currency 
$970.87. 

They  were  drawn  accordingly,  and  laid  by  in  the  office. 
A  young  man  from  Shultz's  office  the  same  evening,  or  the 
morning  of  the  24th,  called  and  asked  for  Vorwerck's  bills, 
and  they  were  delivered  to  him. 

The  bills  were  charged  on  the  books  to  Vorwerck,  to 
wliose  order  they  were  made  payable,  and  on  the  25th  the 
plaintiffs  sent  the  bill  of  sale  to  Shultz's  office  for  the  money 
and  was  told  that  he  was  not  in,  that  they  must  call  again. 
In  about  an  liour  they  sent  again  and  received  the  same 
answer.  They  then  sent  to  Vorwerck  and  presented  him 
with  the  account,  who  refused,  saying  he  had  paid  Shultz, 
the  broker. 

In  point  of  fact,  the  defendant  had  paid  the  money  to  the 
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broker  on  the  24th,  when  he  received  from  him  the  two 
bills  of  exchange.  Shultz  died  on  the  morning  of  the  25th, 
insolvent. 

No  communication,  whatever,  passed  between  the  plaint- 
iffs and  the  defendant  in  respect  to  the  sale  of  the  bills  of 
exchange,  until  the  account  was  presented  for  payment  on 
the  25th,  and  refused  as  aforesaid. 

A  good  deal  of  evidence  was  given  on  the  trial  concerning 
the  usage  of  dealers  in  exchange  in  the  city  of  New  York; 
but  as  no  point  is  made  on  it,  it  need  not'be  stated,  nor  the 
charge  of  the  court  below  in  respect  to  it. 

The  court  charged,  among  other  things,  and  which  is  the 
matter  complained  of,  that  as  a  general  rule,  unaffected  by 
usage,  where  a  bill  is  sold  through  the  agency  of  a  broker, 
to  be  paid  for  on  delivery,  and  the  broker  is  intrusted  with 
the  bill  by  the  seller  for  the  purpose  of  its  delivery  to  the 
buyer,  to  consummate  the  sale,  and  no  communication  is 
had  by  the  seller  with  the  buyer,  nor  any  instructions  or 
notice  given  to  him,  requiring  payment  of  the  purchase  mo- 
ney to  be  made  to  the  seller  himself,  nor  any  precaution 
taken  against  payment  to  the  broker  on  the  delivery  of  the 
bill  by  him  to  the  buyer,  the  law  will  imply  authority  in  the 
broker  to  receive  the  purchase  money  from  the  buyer  on 
delivery  of  the  bill  to  him,  and  will  protect  the  buyer  in 
paying^  the  same  to  the  broker  from  whom  he  receives  the 
bill. 

By  the  Courty  Nelson,  Ch.  J.  The  question  is,  whether 
the  payment  of  the  bills  by  the  defendant  Shultz,  the  broker, 
under  the  circumstances  of  this  case,  has  released  him  from 
all  liability  to  the  plaintiffs. 

Shultz  was  employed  by  the  defendant  to  purchase  the 
exchange,  in  the  usual  way ;  and  for  this  purpose,  and  while 
employed  in  the  business,  must  be  regarded  as  his  agent, 
exclusively.  And  as  payment  by  a  vendee  to  his  own  agent 
can  not  operate  in  discharge  of  the  demand  of  the  seller 
until  the  money  has  reached  him,  which  it  has  not  in  this 
case,  it  is  quite  clear  there  has  been  no  payment  unless  some- 
thing has  occurred  between  the  parties  to  take  it  out  of  the 
general  course  of  dealing  in  these  matters 
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There  are  many  cases  running  through  the  books,  where 
the  vendee  has  been  protected  in  making  payments  to  his 
purchasing  agent,  founded  upon  the  special  facts  and  cir- 
cumstances of  the  case. 

A  familiar  one  is,  where  the  seller  has  taken  the  personal 
security  of  the  agent,  and  furnished  him  with  evidence  of 
the  fact;  if,  after  this,  the  principal  pays  his  agent,  or 
deals  with  him  in  confidence  that  the  goods  were  purchased 
on  his  sole  credit,  he  will  not  be  made  liable,  though  the 
agent  should  subsequently  fail. 

So,  if  the  seller  has  suSered  the  day  of  payment  for  the 
goods  to  pass  by  without  demanding  payment,  and  has 
thereby  induced  the  principal  to  suppose  tha^  credit  was 
exclusively  given  to  the  agent,  and  if,  upon  the  laith  of  that, 
he  had  paid  over  the  amount  to  the  agent,  or  settled  it  in 
account  with  him,  the  principal  would  be  discharged,  (jfify- 
mer  v.  Suwercroppj  1  Campb.,  109 ;  Payley  on  Ag.,  246  j 
Smith  on  Merc.  L.,  66;  Story  on  Ag.,  458.) 

The  case  of  Horsfall  v.  Fauntleroy^  10  B.  &  Cr.,  755,  may 
be  cited  in  this  connection.  That  was  an  action  to  recover 
the  price  of  a  lot  of  ivory  sold  at  auction  in  Liverpool  to 
the  brokers  of  the  defendant,  who  resided  in  London. 

The  conditions  of  sale  had  been  published,  which  were, 
"  Payment  to  be  made  on  delivery  of  bills  of  parcels,  by 
good  bills  on  London  to  the  satisfaction  of  seller,''  &c.  One 
of  the  catalogues  was  forwarded  to  the  defendant  by  his 
brokers,  who  were  employed  to  make  the  purchase.  But 
before  the  sale  began,  a  verbal  alteration  was  announced  in 
the  payments,  namely,  "  Payments  by  known  buyers,  the 
usual  credit  of  two  and  two  months. 

The  brokers  bought  without  disclosing  their  principal ; 
and  were  put  down  as  "  known  buyers,"  on  a  credit  of  two 
and  two  months ;  and  in  a  few  days  after  they  had  forwarded 
an  account  of  the  purchase  to  their  principal  in  London,  they 
drew  upon  him  for  the  amount  at  four  months,  which  was 
accepted.  Within  two  months  after  the  sale  the  brokers 
failed ;  and  the  plaintiff,  discovering  that  the  purchase  was 
made  for  the  defendant,  demanded  payment  of  him,  and  on 
refusal,  brought  his  action. 
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The  court  said  the  plaintiff,  by  circulating  a  catalogue 
with  certain  conditions  of  sale,  a  copy  of  which  had  been 
transmitted  to  the  defendant,  naturally  led  him  to  suppose 
that  his  brokers  could  not  have  obtained  the  ivory  without 
giving  good  bills  on  London ;  and  that,  therefore,  he  might 
properly  accept  the  bill  drawn  upon  him  by  them,  for  the 
amount ;  and  to  hold  that  the  acceptance  and  payment  of 
that  bill  did  not  exonerate  the  defendant,  would  be  exceed- 
ingly hard  and  unjust,  as  he  had  fallen  into  the  difficulty 
from  being  misled  by  the  document  put  forth  by  the  plaintiff 
himself. 

Now,  the  sale  of  the  exchange  in  this  case,  the  usage  of 
trade  being  out  of  the  question,  as  it  certainly  is  from  the 
direction  the  cause  took  at  the  trial,  was  for  cash  on  de- 
livery ;  and  it  seems  to  me  we  can  not  avoid'seeing  that  the 
defendant  was  led  into  the  payment  to  the  agent  on  account 
of  the  neglect  of  the  sellers,  in  permitting  the  biUs  to 
pass  out  of  their  hands  without  having  first  exacted  the 
price. 

Granting  Vorwerck  must  have  known,  as  he  undoubtedly 
did,  that  the  bills  had  been  sold  by  the  plaintiff  to  his  agent ; 
and  that  he  was  therefore  primarily  responsible  to  them  for 
the  purchase ;  the  same  information  also  advised  him  of  the 
terms  and  conditions  of  the  sale,  to  wit,  cash  on  delivery ; 
and  the  very  fact  of  the  agent  having  taken  such  delivery, 
the  bills  being  in  his  possession  and  under  his  control, 
naturally  enough  induced  the  vendee,  in  the  absence  of  any 
communication  from  the  sellers,  to  suppose  and  believe  that 
the  agent  had  made  an  advance  of  the  money,  or  that  they 
had  taken  his  security  for  the  same. 

It  was  strongly  urged  on  the  argument,  that  the  plaintiffs 
had  a  right  to  presume  the  vendee  had  sent  for  the  bills 
when  the  clerk  of  Shultz  called  for  the  delivery  of  them, 
and  that  they  really  supposed  and  believed  they  were  in 
effect  delivering  them  to  him.  I  can  not  think  they  were 
justified  in  any  such  supposition.  Bearing  in  mind  the 
terms  of  the  sale,  the  fact  that  the  purchase  money  was  not 
ready  to  be  paid,  when  the  bills  were  called  for,  should  have 
satisfied  the  sellers  that  it  was  not  the  act  of  the  vendee 
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They  should,  therefore,  have  withheld  the  bills  till  the  mo- 
ney was  paid,  or  if  they  chose  to  deliver  tbem  to  the  agent 
without  intending  to  rely  on  his  credit,  but  still  look  to  the 
principal,  they  should  have  immediately  communicated  with 
him,  so  as  to  have  put  him  on  his  guard  against  settling 
with  the  broker.  Having  failed  to  do  this,  they  enabled 
him  to  commit  the  fraud,  and  between  two  innocent  suffer- 
ers, the  one  most  in  fault  should  bear  the  loss. 

I  am  of  opinion,  therefore,  that  the  judgn^ent  of  the  court 
below  be  affirmed. 

Judgment  affirmed. 


The  People,  ex  rel.  FAmBANES  i)s.  Gbiffith  and  others.  - 

To  justify  the  issuing  of  an  attachment  against  a  non-resident  debtor,  under 
2  R.  S.,  3,  $  1,  &c.,  the  papers  must  show  that  he  is  indebted  to  aoreditor 
residing  within  this  state,  or  on  a  contract  made  within  it. 

Where  the  application  was  on  behalf  of  nine  creditors  described  as  "  forward- 
ers on  the  Erie  canal,''  and  the  affidavit  of  one  of  them  commenced  thus, 
"  J.  S.  I.  of  the  city  of  Troy,  being  duly  sworn,"  &c.,  .but  nothing  farther 
as  to  the  residence  of  the  creditors  was  contained  in  the  papers,  nor  did 
they  show  that  their  claims  were  on  contracts  made  within  thiJs  state ;  held, 
insufficient  to  confer  jurisdiction  upon  the  officer  issuing  the  attachment,  (a) 

Cebtiobari  to  remove  proceedings  before  a  supreme 
court  commissioner  under  the  absent  debtor  act.  The  pro- 
ceedings were  instituted  by  Griffith  and  nine  others,  of 
whom  John  S.  Ide  was  one,  by  a  petition  stating  that  they 
were  forwarders  on  the  Erie  carutl  under  the  name  of  the  Troy 
and  Erie  line ;  that  they  were  creditors  of  E.  &  T.  Pair- 
banks  of  St.  Johnsburgh  in  the  state  of  Vermont,  and  had 
a  demand  against  them  arising  upon  contract  amounting  to 
more  than  $100 ;  and  that  E.  &  T.  Fairbanks  were  not  resi- 
dents of  this  state,  Ac.  The  petition  was  signed  by  John 
S.  Ide,  who  made  an  affidavit  commencing  thus :  **  Rensse- 
laer county,  ss :  John  S.  Ide  o/the  city  of  Troy^  in  said  county, 
being  duly  sworn,"  Ac.    The  affidavits  of  two  witnesses 

(a)  See  StapUt  v.  FmrchM,  3  Com8t.,41,  and  Payn%  v.  Young,  4  Seld.,  158. 


448  CASES  IN  THE  SUPREME  COURT. 

The  People,  ex  rel.  Fairbanks  v.  Griffith  and  others. 

were  added,  who  swore  to  the  non-residence  of  E.  &  T. 
Fairbanks.  On  these  papers  an  attachment  issued,  when 
the  proceedings  were  removed  into  this  court  by  certiorari 

JV*.  -Hi//,  Jr.,  for  the  relator. 

M.T.Reynolds.  for  Griffith  and  others. 

By  the  Court,  Bbonson,  J.  When  the  proceeding  is  against 
a  non-resident  debtor,  it  must  appear  that  he  is  indebted  on 
a  contract  made  within  this  state,  or  to  a  creditor  residing 
within  it.  (2  R.  S.,  3,  §  1.)  The  papers  do  not  show  where 
the  contract  was  made,  nor  does  it  appear  that  the  creditors 
resided  in  this  state.  They  may  be  "forwarders  on  the 
Erie  canal,"  and  yet  reside  in  Vermont.  Mr.  Ide  in  bis 
affidavit  says  nothing  about  the  residence  of  his  partners; 
and  he  only  describes  himself  as  *^  of  the  city  of  Troy," 
without  swearing  to  his  residence.  The  two  witnesses 
speak  of  nothing  but  the  residence  of  the  debtors.  (§§  4,  5.) 
This  is  quite  too  loose.  This  proceeding  is  summary,  and 
the  statute  must  be  strictly  followed.  (See  Matter  of  Fitch, 
2  Wend.,  298 ;  Matter  of  Hallingshead,  6  id.,  553.)  The 
papers  presented  to  the  commissioner  were  not  sufficient  to 
confer  jurisdiction. 

Proceedings  reversed. 
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5.  Whether  nnder  the  circumstances 
of  this  case  a  donnant  partnership 
was  proved,  adjudged.  id. 


6.  A.'s  wife,  as  his  agent,  lent  B.  a  sum 
of  money,  and  took  B.'s  bond  for 
the  amount.  It  was  made  a  condi- 
tion of  the  loan  that  B.  should  take 
a  cow  at  the  price  of  thirty  dollars. 
In  a  suit  on  the  bond,  B.  pleaded 
usury  and  gave  evidence  to  prove 
that  the  cow  was  not  worth  thirty 
dollars.  Held,  tliat  the  declaration 
of  the  wife  as  to  the  value  of  the  cow, 
made  after  the  transaction,  was  not 
admissible.     JRipletf  v.  Matotif        66 

7.  S.  bought  a  cow  from  defendant, 
giving  his  note  for  the  purchase 
money,  and  agreeing  that  if  the  note 
was  not  paid,  he  would  deliver  up 
the  cow  as  security  ;  S.  sold  the  cow 
some  time  after  to  L.  who  sold  to 
plaintiff;  defendant  took  the  cow 
from  plaintlflf.  In  an  action  by  plaint- 
iff against  defendant  for  sucli  taking, 
held,  that  the  sales  to  L.  and  the 
plaintiff  are  to  be  presumed  bona  fide, 
and  that  such  presumption  must  Ihj 
rebutted  before  defendant  can  show 
fraud  in  the  purchase  from  him  by  S. 
Lewis  V.  Palmer,  and  see  note  (a),     68 


S.  The  case  of  Mowry  v.  Walsh,  8  Cow., 
238,  is  an  exception  to  the  general 
rule,   that  a  man  liuving  a  vicious 

•  title  can  not  transf«^r  any  right  to 
another.  The  excey)tions  to  the  rule 
should  not  Iw  multiplied,  but  that 
case  is  an  authority  for  the  present 
one.  id. 

9.  In  an  ejectment  suit  between  two 
parties,  neither  of  whom  showed 
more  than  a  mere  possessory  title  to 
the  premises,  the  force  and  effect  of 
the  prior  possession  of  one  of  them 
may  be  lost  by  an  abandonment  of 
the  premises ;  and  such  abandon- 
ment may  be  proved  by  parol  evi- 
dence.    Onderdonk  v.  Lord,  129 

10.  But  an  offer  by  defendant  to  prove 
by  parol,  that  plaintiff's  ancestor 
had  sold  the  premises  to  defendant's 
grantor  was  properly  rejected  on  the 
trial.  If  the  sale  was  by  deed,  it 
should  have  been  produced,  or  ac- 
counted for  ;  if  by  parol,  it  was  nu- 
gatory, whether  it  related  to  the  title 
or  mere  possessory  interest.  td. 

69 


11.  The  production  by  a  corporate 
body  of  its  act  of  incorporation,  and 
proof  of  user  under  it,  afford  pre- 
sumptive evideiice  of  a  full  compli- 
ance with  all  the  prerequisites  of  the 
statute  essential  to  give  operation 
and  effect  to  its  several  provisions 
and  conditions.  The  People  v.  Beif^^ 
ler,  133 

12.  Where  it  appeared  on  the  trial  o 
a  prisoner  for  arson  in  setting  fire  to 
his  own  dwelling,  for  tlie  purpose  of 
charging  an  insurance  company  with 
the  loss,  that  the  prisoner  immedi- 
ately after  the  fire  consulted  with 
and  employed  a  lawyer  to  draw  up 
the  necessary  papers  for  obtaining 
the  insurance  money,  that  he  then 
stated  his  loss,  that  a  notice  was 
spoken  of,  and  that  the  notice  of 
loss  served  on  the  company  the  day 
after  the  fire,  with  the  name  of  the 
prisoner  subscribed,  was  in  the 
lawyer's  handwriting;  keid,  that 
tliis  evidence  of  the  employment 
of  the  lawyer  to  give  the  notice  of 
loss  was  sufficient  to  warrant  the 
judge  in  admitting  the  notice,  and 
submitting  to  the  jury  the  question 
of  the  lawyer's  authority  to  give  such 
notice.  id. 

13.  Although  the  presumption,  arising 
from  lapse  of  time,  of  payment  on  a 
contract  and  of  a  deed  having  been 
accordingly  given  is,  strictly  speak- 
ing, a  question  for  the  jury,  yet 
where  the  weight  of  evidence  is  so 
decisive  that,  had  the  jury  found 
agamst  it,  a  new  trial  would  have 
been  granted,  the  judge  at  trial  may 
direct  *he  jury  to  presume  that  the 
deed  had  been  given.  Brothenoti  r. 
Jones,  171 


14.  In  a  suit  against  two  persons,  one 
the  }>ayee  and  endorser,  and  the 
other  an  accommodation  endorser  of 
a  promissory  note,  admissions  by 
the  former  as  to  the  object  for  which. 
the  note  was  made,  that  object  being 
in  dispute,  are  not  evidence,  as 
against  the  latter,  and  the  judge 
should  so  charge  the  jury  on  the  trial. 
Highland  Bank  v.  Wynkoop,         243 

15.  Where  the  evidence  left  it  nnoor- 
tain  whether  a  transaction  amounted 
to  a  purchase  or  a  discount  of  a  note. 
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the  judge  should  not  have  decided 
the  question  as  a  matter  of  law,  but 
should  have  submitted  it  to  the  de- 
termination of  the  jury.  Jimerican 
Life  Ins.  and  Trutt  Co.  v.  Dobbin,  252 

16.  The  deed  of  a  debtor,  which  ex- 
preiises  a  consideration,  is  evidence 
iliat  tlie  consideration  passed,  as 
against  his  creditors  who  afterwards 
obtiin  judgment.  Carpenter  y.  Free- 
iand,  37 

17.  And  an  admission  made  hy  the 
purchaser  at  the  time  of  the  pur- 
chase, that  he  was  to  pay  the  debts 
of  the  grantor,  is  admissible  in  evi- 
dence if  offered  as  proof  conceri^ing 
the  consideration  of  the  purchase  ; 
if  ofibred  for  any  other  purpose,  the 
admission  is  not  evidence.  id. 

18.  Evidence  of  a  general  reput-ition  is 
not  admissible  to  prove  a  jmrtner- 
ship.     McGuire  v.  O^IJallaran,       85 

19.  If  the  legal  evidence  of  a  partner- 
ship be  so  cleiir  and  conclusive  thut 
a  referee  could  not  but  have  found 
th^^  existence  of  the  partnership  with- 
out regarding  the  proof  by  reputa- 
tion, an  objection  to  the  adnii&sioi) 
by  the  referee  of  proof  by  reputi-.tion 
would  be  disregarded  in  this  court. 
Otlierwise,  if  there  be  room  to  ques- 
tion the  pailuership  proved  upon  tiie 
evidence  properly  admitted.  id. 

20.  A  moral  obligation  to  pay  consti- 
tutes a  valid  obligation   for  a  new 

.  promise,  notwitlistanding  a  bank- 
rupt discharge  ;  but  to  maintain  an 
action  on  a  promic>e  to  pay  when 
able,  proof  of  the  ability  tn  puy  must 
be  given.     IngersoU  v.  JUiodeSf      371 

21.  The  master  of  a  vessel  on  Lake 
Erie  received  for  transportation  a 
quantity  of  goods  from  a  forwarding 
house  at  Bulfalo,  on  which  the  for- 
warders had  paid  back  ireighi  and 
charges.  The  bills  of  lading  directed 
the  master  to  deliver  the  goods  to 
the  consignees  upon  paying  such 
charges  which  were  noted  at  foot  of 
the  bill,  and  the  bill  reUiined  by 
him  also  directed  him  to  collect  them 
of  the  consignees :  Hfld^  that  proof 
of  a  general  custom,  which,  in  such 


cases,  gave  the  forwarders  a  lien  on 
the  goods  for  their  advances,  and 
imposed  on  the  carriers  reoeivuig 
them  the  duty  of  enforcing  sucli  lieu 
for  the  benefit  of  the  forwarders, 
was  admissible  in  explanation  of  the 
contract  of  the  master.  Lu  v.  Sal- 
ter,  1(33 

22.  ^(Vhere  on  a  shipment  of  goods  by 
J.  S.  &  Co.,  two  bills  of  hiding  were 
signed  by  the  master,  the  one  of 
which  contained  tiie  name  of  J.  S. 
&  Co.,  and  the  other,  by  a  mistake 
of  the  clerk  who  wrote  it,  the  name 
of  R.  S.  &  Co.,  OS  shippers,  the  cor- 
rect bill  being  retained  by  the  mas- 
ter ;  Hcld^  that  J.  S.  &  Co.  coald 
maintain  an  action  on  tlie  bill  against 
the  ownere  of  the  vessel,  and  explain 
the  mibtiike  by  parol  evidence,     id. 

23.  Substantially  the  same  rules  apply 
to  the  acts  and  engagements,  and  the 
proof  thereof,  of  a  corporation  i\ithiu 
its  corporate  powers,  us  apply  to 
tho.se,  and  the  proof  thereof,  oi  an 
individual.  The  Bank  of  Ltfom  v. 
Danmon  and  another,  398 

24.  In  trover  by  plaintiff,  a  mechanic 
seeking  to  avail  himself  of  the  benefit 
of  the  exemption  act,  against  defend- 
ant for  levying  on  and  selling  under 
execution  one  of  the  plaintiff's  Le- 
cessary  implements  of  trade,  the 
onus  lies  on  him  of  proving  that  the 
value  of  all  his  tools,  including  the 
one  in  question,  does  not  exceed  the 
amount  specified  in  the  exemption 
act.     Chambers  v.  Hoisted,  384 

25.  The  same  principle  applies  ii 
plaintiff  claims  exemption  us  head  ul 
a  family  for  which  he  provides,    id 

26.  Plaintiff  was  the  grantee  of.a  pur- 
chaser under  a  foreclosure  sale,  and 
brought  replevin  against  defendant 
for  the  half  of  a  crop  taken  off  the 
premises  by  him  after  the  convey- 
ance to  plaintiff*.  Htld,  that  an  agree- 
ment made  between  mortg:igor  and 
defendant  before,  and  assented  to  b^ 
mortgagee  after  the  institution  of 
foreclosure  proci-edings,  that  defend- 
ant might  cro}>  the  ii.ud  on  sliurfS, 
should  liave  bieu  received  as  evi- 
dence*    Congdoi}  V.  Sanford,       196 
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27.  The  agreement  eifectually  pro- 
tected defendant  against  the  opera- 
tion of  the  mortgage.  id. 

See  Action  on  the  Case,  8. 
Bills  of  Exchange  and 
Pbomissobt  Notes,  11. 
Bank  Checks,  1. 
Common  Carbiers,  1,  4. 
considbbation,  1,  2.      • 
Ejectment,  2. 
Estoppel. 
Pabtnbrship,  1,  2. 
Payment,  14. 
Sale  op  Chattels,  3. 

EXECUTION. 

S«e  Sheriff. 


EXECUTION,  EXEMPTION  FROM. 

1.  If  a  liouseholder  own  a  cow  and 
ten  sheep,  so  much  hay  as  will  be 
necessary  for  their  feed  during  the 
next  foddering  season  after  harvest- 
ing the  hay,  is  exempted  from  levy 
and  sale  on  execution  by  2  R.  S., 
254,  §  169,  subd.  4,  and  367,  J  22. 
Farrell  v.  Higley,  87 

2.  That  part  of  the  statute  which  ex- 
empts necessary  pork,  beef,  fish,  &c., 
provided  for  family  use,  was>  iuteudcd 
to  protect  such  a  quantity  of  the 
specified  articles  as  would  bo  neces- 
sary for  the  family  until  the  next 
annual  period  for  laying  up  such 
provisions.     Per  Bbokson,  J.        id. 

3.  The  limiUtion  to  sixty  days  applies 
only  to  necessary  fud  for  the  use  of 
the  debtor's  family.     Per  Bronson, 

J.  ^' 

4.  In  trover  by  plaintiff,  a  mechanic 
seeking  to  avail  himself  of  the  benefit 
of  the  exemption  act,  against  defend- 
ant for  levying  on  and  selling  under 
execution  one  of  the  plaintiff's  ne- 
cessary implements  of  trade,  the 
onus  lies  on  him  of  proving  that  the 
value  of  all  his  tools,  including  the 
one  in  question,  does  not  exceed  the 
amount  specified  in  the  exemption 
act.     CJiambers  v.  HcUtted,  384 

5.  The  same  principle  applies  if  plaint- 
iff claims  exemption  as  head  of  a 
iamily  'or  which  he  provides,      id. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  The  legislature  intended  by  2  R.  6., 
437,  H  1  and  2,  to  give  an  action 
against  the  executor  for  every  injury 
by  the  testator,  whether  by  force  or 
negligence,  to  the  property  of  an- 
other. The  words  "wrong  done" 
in  $1  extend  to  cases  of  non-feasance*. 
Elder  y.  Bogardus,  116 

2.  In  a  suit  by  executors  against  ex- 
ecutors, counts  on  promises  made 
by  defendants'  testator  to  plaintifls' 
testator  are  improperly  joined  with 
a  count  avering  that  defendants,  "as 
such  executors,"  made  their  promis- 
sory note  to  one  B.  who  indorsed 
the  same  to  plaintifis  "  as  such  ex- 
ecutors," whereby  the  defendants 
"  as  such  executors  as  aforesaid  be- 
came liable  to  pay  to  the  said  plaint- 
iff's as  such  executors  as  aforesaid." 
WUtsie  V.  BeardsUy,  386 

3.  Such  counts  are  incongruous  both 
as  to  plaintiffs  and  defendants  ;  and 
on  demurrer  to  the  declaration, 
heldy  th&t  defendants  were  entitled 
to  judgment  with  costs,  as  plaintifib 
did  not  necessarily  sue  on  the  note 
to  B.  as  executors.  (2  R.  S.,  2d  ed., 
615,  ^  17,  18.)  id. 


EXEMPTION  ACT. 
See  Execution,  Exemption  Fsox. 


FORECLOSULE  SALE. 

See  Auction  Sale. 

FORGERY. 

Plaintiff  was  in  the  habit  of  depositing 
money  with  defendant  and  drawing 
on  him.  Defendant  x>ftid  a  draft  of 
f  10  000,  with  plaintiff's  signature 
forged  to  it.  Heldj  that  the  circum- 
stances of  the  case  were  not  such  as 
would  excuse  defendant.  LeaviU  ▼. 
Stanton^  413 

Sfe  Estoppel,  7. 
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FRAUDS,  STATUTE  07. 

1.  Plaintiff  had  levied  on  the  property 
of  B.  under  execution;  defendant's 
intestate  promised  plaintiff,  if  he 
would  stop  proceedings  and  not  sell 
or  remove  the  furniture,  that  he 
would  pay  the  debt:  plaintiff  then 
told  the  constable,  who  had  levied 
on  the  goods,  not  to  proceed  further 
with  the  execution.  Htldt  that  the 
promise,  not  being  in  writing,  was 
void  under  the  statute  of  iniuds. 
Van  Slyck  v.  Pulver,  47 

2.  The  simple  forbearance  by  plaintiff 
from  proceeding  further  with  the 
execution  was  not  a  good  considera- 
tion for  the  promise.  That  might 
have  been  so,  if  the  promise  luid 
been  in  writing ;  but  it  is  good  for 
nothing  when  invoked  to  sustain  a 
mere  parol  promise  that  another's 
debt  shall  be  paid.  id. 

3.  Defendant  owed  R.,  and  R.  owed 
plaintiff  $328.86,  and  defendant  pro- 
mised verbally  to  pay  that  sum  to 
plaintiff.  Held,  void,  both  by  the 
statute  of  frauds  and  for  wAiit  of  con- 
sideration.  VanEpptv.McGiU,  109 

4.  If  the  two  original  debts  had  been 
discharged,  and  the  promise  had 
been  made  upon  that  consideration, 
it  would  then  have  been  an  original 
mndertakiug,  and  a  writkn  promise 
would  not  be  necessary.  Per  Bbon- 
■OK,  J.  td. 

5.  A  promise  by  defendant  to  pay  for 
work  done  by  plaintiff  on  the  goods 
of  a  third  party  on  which  the  plaintiff 
has  a  lieu  for  his  work,  and  which 
lien  plaintiff' thereupon  reliuquisheei, 
is  not  within  the  statute  of  frauds. 
lay  V.  JkU,  251 


o 


OROWmO  CROPS. 
Set  TsvAirr  iv  Coxxo5. 

GUARANTY. 

1.  Defendant  wrote  and  addressed  the 
following  letter  to  a  party  in*  New 


Y«rkoify!  «<  Desr  Sir-Mr.  J.  T.  is 
going  to  the  city  to  purchase  goods. 
He  is  desirous  of  purchasing  on  credit 
to  th(>  amount  of  from  $1000  to  $1500. 
Iwdl  guaraniet  the  payment  of  mch 
debts  at  he  inay  contract  for  the  purchase 
of  good*  on  credit  to  that  amoufU." 
This  was  signed  by  defendant.  Hdd, 
in  an  action  against  defendant  as 
guarantor,  that  the  cou&ideration 
was  sufficiently  expressed,  and  that 
the  guaranty  was  not  coutined  to 
debts  contracted  with  the  party  to 
whom  the  letter  was  addressed,  but 
included  the  debt  due  to  another 
who  had  sold  goods  and  given  credit 
to  J.  T.  on  the  strengtii  uf  the  above 
letter.  Btnedict  v.  HherriU^  and  tee 
note  (a),  219 

2.  It  was  a  general  letter  of  credit 
whereby  defendant  engaged  to  pay 
all  such  debts  as  J.  T.  uyght  con- 
tract in  the  purchase  of  goods,  on 
the  usual  credit,  to  the  amount  bpe- 
cified.  id. 


H 


HIGHWAYS. 
See  CoMxiBSioKjsBs  of  Hiohwats. 

HOUSEHOLDER. 
See  Execution,  Ezbmptiov  Fbom. 


HUSBAND  AND  WIFE. 

1.  A  deed  executed  in  contemplation 
of,  and  as  an  inducement  to  a  future 
separation  between  husband  and  wife 
is  void.     Fhrenline  v.  Wiiton,      303 

2.  A  conveyance  of  personal  property 
by  a  man  to  his  wife  and  anotlier 
person,  as  trustees  for  the  son  of  the 
grantor,  passes  no  title  to  the  wife. 
Van  Jrtdak  v.  Dixon,  358 

3.  Thus,  Benham  conveyed  certain 
goods  to  his  tlien  wife,  now  one  of 
the  plaintills  (Mrs.  Ely),  and  Van 
Arsdale,  another  of  the  plaintiff,  in 
trust  for  the  infant  sou  of  Benham. 
After  Beuham's  death,  his  widow 
married  Ely,  the  thiid  plaiAtiff  in 
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this  soli.  In  replevin  to  reooTer  the 
^  goods,  which  wtsru  taken  sabse- 
queutiy  to  Mi's.  Ely's  marriage,  the 
declaratiou  coutaiued  a  statement 
that  Ely  "  has  never  considered  him- 
self eutitlf  d  to  any  property  in  the 
suid  goods  other  tban  by  virtae  of 
the  said  conveyance  in  right  of  his 
wife  as  trustee,"  and  that  Van  Ars- 
dale  and  Mi-s.  Ely  ^'  have  continued 
to  hold  and  did  hold  and  wtfe  in 
poikiesbion  of  the  suid  property,  as 
trustees,  in  pursuance  and  under  the 
provisions  of  the  said  conveyance*" 
Hrldf  that  Mrs.  Ely  was  improperly 
joined  as  a  party  pluiulifi^  the  convey- 
ance trom  lier  lormer  husband  Ben- 
ham  being,  as  to  her,  a  nullity,     id. 

4.  An  allegation  of  a  mere  possessory 
title  would  have  been  unavailing. 
Possession  by  Van  A.  and  Mrs.  E., 
as  truUees,  is  unavailing  in  favor  of 
her  husband  without  showing  her 
right  as  »uch  trustee,  which  in  this 
cube  is  not  done.  Possession  by  them 
t«  their  own  right  would  not  avail,  as 
on  marriugu  the  possession  of  the 
husband  supersedes  that  of  the  wife, 
and  therefore  for  a  takiug  during  co- 
verture, tho  wife  should  not  be  made 
aparty  piaintiit'.    Per  Bsa&dslbt,  J. 

td. 


ILLEGAL  CONTRACT. 

See  Auction  Sals. 

INEVITABLE  ACCIDENT. 

See  Action  on  the  Case,  6,  7,  8. 

INTEREST. 

See  Damages,  2,  note  (a), 

USDBY. 

INFANT. 

1.  The  deed  of  an  infant  is  good  till 
disaffirmance.  And  where  grantee 
takes  possession  under  such  a  deed, 
there  can  be  no  breach  of  the  cove- 
nant of  seizin  contained  therein,  until 
the  grantor  enters  or  in  some  legal 
mode  avoids  tlie  conveyance.  Van 
Nottrandr.  Wnght,  260 


2.  Defendants  h^  a  written  contract 
*'  sold  and  agreed  to  lease  "  premises 
to  plaintifl^  an  infant,  for  a  certain 
sum  to  be  paid  and  an  annual  rent^ 
and  plaintiff  was  to  erect  buildings 
to  a  speciiied  value  on, the  premises 
and  to  give  a  bond  and  mortgage 
thereof  to  secare  the  payments^ 
Plaintiff  entered,  erected  the  build*- 
ings  and  occupied  for  aboat  eighteen 
moutlifi,  when  he  left  without  having 
paid  any  things  given  or  tendered 
tlie  bond  and  mortgage,  or  demanded 
a  leasee  Plaintiff  attempted  to  tear 
down  the  buildings,  which  was  re- 
sisted by  the  defendant  who  resumed 
possession  of  the  premises.  Plaintiff 
then  sued  for  work  and  labor,  &o., 
in  the  erection  of  the  buildings, 
alleging  that  he  was  an  infant  at  the 
time  of  making  tlie  contract  and  still 
continued  so.  Heldj  apart  from  the 
question  of  infancy,  that  the  action 
does  not  lie.  Mdrick  v.  jUbrahams^  423 

3.  Even  if  the  plaintiff  can,  before 
arriving  at  full  age,  elect  to  avoid 
this  executory  contract  and  cancel 
his  obligations  under  it,  still  this  ac- 
tion does  not  lie.  He  erected  the 
buildings  for  himself,  and  neither 
paid  any  thing  to  defendants  nor 
rendered  any  services  for  their  ben- 
efit,    jind  8u  note  (b).  id, 

4.  Plaintiff,  an  infant,  and  his  f&ther 
executed  an  indenture  binding  plain* 
tiff  to  defendants'  intestate,  but 
plaintiff  did  not  serve  till  he  was  of 
age,  owing  to  the  death  of  the  intes- 
tate before  that  time,  and  the  terms 
of  the  indenture  were  not  fulfilled 
on  either  side.  Held,  that  the  fiither, 
and  not  the  plaintiff^  was  entitled  on 
a  quantum  meruit  to  the  value  of 
the  plaiutifi's  services;  the  &ther 
did  not,  under  such  circumstances, 
forego  his  right  by  joining  in  the 
indenture.     Letts  v.  Brookt,  86 


JUSTICE  OF  THE  PEACE. 
See  Attachment,  1,  2,  3. 

CODBT  OF  A  JUSXICX  OV  TEE  PSAOI. 


470 


mDBX. 


LANDLOED  XND  TENANT, 

8u  Summary  Procbbdutos. 

LAECENY. 

A  man  entered  a  flouring  mill  through 
an  open  window  without  sash,  cross- 
ed a  floor,  went  up  a  ladder  and 
raised  a  trap  door  not  fastened,  and 
then  stole  some  flour.  Hdd,  not 
burglary,  either  at  common  law  or 
under  the  revised  statutes ;  it  was 
merely  a  larceny.  Tkt  Peopk  v. 
Fraiick,  63 


LIEN. 
8u  Common  Caxbxbbs,  1. 


M 


MASTEE  OF  A  VESSEL. 

1«  The  master  of  a  vessel  has  a  general 
authority  to  bind  the  owners  for 
needful  repairs  and  supplies  for  the 
vessel.  Saxton  v.  Beadf  and  see  nola 
(a),  (6)  and  (c),  323 

2,  By  agreement  one  Jackson  was  to 
go  in  a  schooner  as  captain,  and  de- 
vote all  his  time  for  the  benefit  of 
the  owners.  He  was  to  hire  and 
pay  the  crew,  except  the  wages  of 
the  cook  which  were  to  be  divided, 
as  also  were  the  port  charges,  and 
he  was  to  furnish  provisions,  &c.; 
for  all  which  he  was  to  be  "  entitled 
to  one  half  of  the  net  profits  of  sail- 
ing  said  schooner,  the  other  half  to 
go  to  the  owners ;"  the  agreement 
to  continue  as  long  as  both  parties 
might  agree.  It  did  not  appear  that 
plaintiff  was  aware  of  this  agreement, 
and  the  schooner  was  enrolled  at  the 
custom-house  with  defendant's  name 
as  owner,  and  that  of  Jackson  as 
captain.  Held,  that  the  agreement 
did  not  make  Jackson  owner  pro  hoc 
vice  of  the  schooner,  and  that  the 
general  ownei-s  were  liable  to  plain tifl" 
for  stores  supplied  the  schooner  on 
Jackson's  order.  id. 


I  3.  SembU,  The  general  authority  of 
the  master  to  procure,  on  the  credit 
of  the  owners,  all  needful  supplies 
for  his  ship  does  not,  under  ordinaiy 
circumstances,  cease  when  the  ship  is 
in  port  where  the  owners  reside,  id. 

MECHANIC. 
See  EzscVTioir,  Exsmptxoit  Fbom,  4. 

MILITAEY  BOUNTY  LANDS. 

The  filing  in  the  office  of  the  clerk  of 
the  county  of  Onondaga,  in  the  year 
1794,  of  an  assignment  of  a  patent 
for  military  bounty  lands,  without 
words  of  inheritance,  and  of  a  con- 
veyance of  such  land*by  the  assignee, 
is  not  legal  notice  to  a  subsequent 
purchaser  of  the  reversion  in  those 
lands  from  the  patentee.  7b^orv. 
Marshall,  93 

MISTAKE.' 

That  all  parties  executing  a  deed  did 
so  by  mistake,  in  consequence  of  the 
scrivener  having  so  drawn  it  that  the 
covenants  were  inverted,  is  a  good 
defence  under  the  plea  of  non  est 
factum.  Gove  v.  Wooster,  and  set 
note  (a),  "     30 

See  Bills  of  Ezchanob  msh 
Pbomissoby  Notes,  9. 

USUBT,  1. 


MOETGAGE  OF  CHATTELS. 
See  Chattbl  Mobtgagb. 

MORTGAGE  OP  LAND. 
See  Payment,  7,  8,  9. 

N 

NEGLIGENCE. 

See  Executors  akd  Administbatobs,  1. 
Shbbifp,  2,  8,  4. 
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NEW  TRIAL. 

1.  Defendant  lent  plaintiff  $500,  taking 
at  the  same  time,  as  security,  an 
assignment  of  a  contract  between 
plaintiff  and  a  boat  company  for  the 
building  of  a  boat  by  plaintiff,  and 
defendant  agreed  that  after  deduct- 
ing the  $500  lent,  he  would  accept 
all  plaintiff's  drafts  on  him  against 
the  balance  due  plaintiff  on  the  con- 
tract by  the  compau"',  and  which 
defendant  was  to  receive  under  the 
assignment.  By  the  contract  a  part 
of  the  price  of  the  boat  was  not  to  be 
paid  till  the  boat  "  was  put  in  opera- 
tion," and  the  assignment  contained 
the  following  clause,  "  there  shall 
also  be  deducted  trom  the  balance 
due  on  said  contract  money  sufficient 
to  complete  said  boat  according  to 
contract.'*  *Hddj  in  a  suit  by  plaint- 
iff to  recover' the  amount  qf  one  of 
his  dratts  on  defendant,  that  defend- 
ant was  justiiied,  both  by  the  terms 
of  his  agreement  with  the  plaintiff, 
and  as  assignee  and  quasi  owner  of 
the  contract  with  the  company,  in 
funiishing  a  new  set  of  shafts  for  the 
boat,  the  tirat  having  proved  defect- 
ive.    Blanchard  v.  Pompeliy,         198 

2.  Plaintiff  had  previously  brouglit  a 
suit  and  got  a  verdict  against  the 
company,  of  which  defendant  was  a 
memlier,  they  having  set  up,  as  part 
of  their  defence  to  thut  suit,  the  mo- 
ney paid  by  defendant  for  the  new 
shafts,  and  having  claimed  to  deduct 
it  from  the  amount  the  plaintiff  sued 
them  for  at  the  time.     A  new  trial 
was  granted  in   that  suit,   but  the 
company  waived  the  rule  granting 
it,  on  plaintiff's  deducting  certain 
items  from  the  amount  of  his  verdi^^t, 
and  allowed  judgment  to  be  entered 
for  the  balance.     It  does  not  appear 
that  the  price  of  the  new  shafts  (and 
which  is  the  amount  now  in  contro- 
versy) was  one  of  the  items  deducted. 
Heldf  under  the  circumstances  of  the 
arrangement  with  the  company,  that 
the  judgment  against  them  stands 
upon  the  same  footing  as  regards  all 
the  items   proved  upon  that  trial, 
except  those  specifically  deducted, 
as  if  no  new  trial  had  been  granted  ;  ' 
and  that  every  other  item  must  be 
deemed  to  have  entered  into  the 
consideration  of  the  jury  in  making 


up  their  verdiot  against  the  com* 
pany  id. 

3.  The  compromise  of  the  suit  against 
the  company  opens  that  verdict  and 
judgment  to  explanation  ;  but  unless 
the  defendants  show  affirmatively  on 
the  new  trial  granted  in  this  suit  that 
the  amount  paid  by  him  for  the  new 
shafts  was  one  of  the  items  deducted 
by  plaintiff  in  settling  the  amount  of 
the  judgment  against  the  company, 
he  can  not  set  up  that  payment  as  a 
defence  in  this  suit.  id. 

4.  It  seems  a  tnie  proposition  in  the 
abstract,  that  setting  aside  a  verdict 
and  granting  a  new  trial,  with  a  sub- 
sequent compromise  between  the 
parties  of  the  subject  matter  in  suit, 
places  it  on  the  same  footing  as  If  no 
trial  had  ever  taken  place/  id. 

5.  A  new  trial  will  be  granted  if  the 
material  points  of  the  cause  have  not 
been  submitted  to  the  jury,  although, 
it  is  not  improbable  that  upon  the 
testimony  given  the  jury  might  liave 
found  a  verdict  such  as  has  already 
been  rendered.  Highland  Bank  v. 
Wynkoop,  243 

6.  Where  justice  has  been  done,  a  new 
trial  will  nut  be  granted  to  enable 
defendant  to  start  a  technical  objec- 
tion which  he  did  not  make  at  the 
proper  time.     Pentz  v.  Sackett^     113 

See  Evidence,  13. 
NON-IMPRISONMENT  ACT. 

1.  Section  13  of  Laws  of  1831,  chap. 
300  (act  to  abolish  imprisonment, 
&c.),  requirifs  the  defendant  on  pre- 
senting a  i)etit!bn  for  discharge  under 
that  act  to  deliver  an  account  of  his 
creditors,  but  no  particular  form  is 
prescribed  and  none  need  be  ob- 
served. It  is  sufficient  if  there  be  a 
full  and  intelligible  account  of  the 
creditors.  The  People  ex  rrf.  MuUer  v. 
Behrmanj  81 

2.  Accordingly,  where  defendant  pre- 
sented a  petition  under  the  12th  seo- 
tion  of  that  act,  stating  his  committal 
to  prison,  that  he  had  given  a  bond 
as  provided  by  $  10,  subd.  4,  and 
giving  an  account  of  his  property, 
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and  nnder  tke  head  of  ''charges 

affecting  the  same*'  was  the  following 
entry,  "  note  to  Messrs.  W.  S.  &  Son, 
due  28th  August,  1840,  $421.50 ;'' 
and  then  followed  a  statement  of 
many  other  debts.  Htld^  on  objec- 
tion to  granting  a  di&icharge  on  the 
ground  (among  others)  that  there  was 
not  such  a  statement  as  is  required 
by  the  3d  and  5th  articles  of  the 
statute  relating  to  insolvent  debtors 
(2  R.  S.,  16,  28),  that  defendant  had 
delivered  a  sufficient  account  of  cre- 
ditors under  the  act  of  1831.         id. 

S.  The  act  of  1831  requires  petitioner 
to  deliver  an  account  of  his  creditors 
and  an  inventory  of  his  estate,  &c., 
similar  in  all  respects  to  the  account 
and  inventory  required  by  the  sixth 
article  of  the  statute  relating  to  in- 
solvent debtors  (2  R.  S.,  ^  4),  which 
does  not  require  any  account  of 
creditors  but  only  an  account  of  the 
debtor's  estate  and  of  all  the  charges 
afiecting  the  same,  while  the  3d  and 
5th  arUoles  (2  R.  S,  17,  §  5,  and  28, 
i  2)  require  a  full  account  of  credit- 
ors, their  residences,  the  amount  due 
to  each,  &c.,  &c.  The  reason  of 
this  difierence  is  that  under  the  3d 
and  iiftli  articles  all  tlie  creditors  are 
interested,  but  that  under  the  6th 
article,  and  nnder  tho  act  of  1831, 
only  the  particular  creditor  who 
takes  proceedings  under  them.  Per 
BuoHsoN,  J.  id. 

4.  An  affidavit  of  defendant  endorsed  on 
the  petition  in  the  words  prescribed 
by  the  statute  refered  to  in  $  1«{  of 
the  act  of  1831  is  sufficient,  though 
it  say  nothing  in  particular  concern- 
ing the  account  ol  creditors.  id. 

5.  Errors  merely  clerical,  and  such  as 
would  not  mislead  or  prejudice  the 
creditor,  in  the  notice  and  papera 
served  on  him  under  ^  14  of  the  act 
of  1831,  do  not  affect  the  jurisdiction 
ol  th^  judge  to  whom  the  petition  is 
presented.  id. 

6.  And  the  judge  does  not  lose  his 
jurisdiction  by  continuing  the  hear- 
ing fj^r  more  than  thirty  days  with 
the  consent  of  both  parties.  id. 

7.  Otherwise,  without  such  consent. 
Per  BsoRSON,  J.  id. 


8.  An  oath  administered  to  petitioner 
that  he  shall  make  true  answers  to 
all  such  questions  as  shall  be  put  to 
him  touching  his  application  for  a 
discharge  in  the  matter  pending,  is 
sufficient  in  form.  And  there  is 
nothing  in  the  act  requiring  that 
the  assignee  be  sworn.  PctJBbov- 
SON,  J.  id. 
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OVERSEERS  OF  POOR. 


See  Bastabdt. 


PARENT  AND  CHILD. 

See  Action,  2. 
Ikfajkt. 


PAROL  EVIDENCE. 
See  Bills  of  Ezchanob  and  Pboxxs- 

80BT  NOTBB,  14. 

EviDBNCB,  7,  8,  10, 21,  22. 


PARTITION  OF  LANDS. 

1.  Since  the  cases  of  Ibot  y.  StevaUf 
17  Wend.,  483,  and  Hart  v.  Siexat, 
21  id.,  40,  it  is  settled  that  a  judg- 
ment in  partition  in  this  court  is  to 
be  regarded  as  one  in  a  courtof  gen- 
eral jurisdiction,  where  every  intend- 
ment will  be  made  in  support  of  the 
judgment,  unless  the  contrary  appear 
on  the  face  of  the  record,  or  be 
affirmatively  shown  aliunde.  But 
where  it  appears  that  the  require- 
ments of  the  partition  aot  (1  R.  L., 
507)  have  not  been  complied  with, 
the  proceedings  in  the  partition  suit 
must  be  regarded  as  coram  non  ju- 
dice.     Castle  v.  Mathews,  438 

2.  Held  accordingly,  that  the  non- 
residence  of  a  defendant  was  not 
proved  by  an  affidavit  stating  the 
fact  of  non-residence,  but  omitting 
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in  tlie  title  of  the  partition  suit  the 
name  ot  one  of  the  defendants,  and 
designating  another  aa  Mary  instead 
of  J£iry  Hannah,  Service  by  publi- 
cation on  defendant  Mary  Hannah, 
a  non-resident,  was  therefore  insuffi- 
oient,  and  her  rights  were  not  affected 
by  the  judgment  in  partition  as  she 
was  not  a  i>arty  named  therein.  (1 
K.  L.,  609,  ^3.)  id. 


PARTNERSHIP. 

1.  Evidence  of  a  general  reputation  is 
not  admissible  to  prove  partnership. 
McGuire  v.  O'HaUaran,  85 

2.  If  the  legal  evidence  of  a  jMirtnership 
be  so  clear  and  conclusive  that  a  re- 
feree could  not  but  have  found  the 
exiiitence  of  the  partnership  without 
regarding  the  proof  by  reputation,  an 
objection  to  the  admission  by  the 
releree  of  proof  by  reputation  would 
be  disregarded  in  this  court.  Other- 
wise, if  there  be  room  to  question  the 
partnership  proved  upon  the  evi- 
dence properly  admitted.  id. 

3.  Defendants  were  joint  contractors 
in  the  construction  of  a  rail  road, 
and  by  their  agreement  ea<;h  was  to 
furnish  his  own  team  and  teamsters. 
Plaintiff  had  previously  been  hired 
as  a  teamster  by  one  of  the  defend- 
ants for  a  year,  and  under  such 
hiring  drove  a  team  ou  the  work  in 
question.  Hdd,  that  the  defendants 
are  not  jointly  liable  to  him.  id. 

4.  Plaintiff's  services  were  so  much 
contributed  to  the  common  stock  by 
the- defendant  who  had  hired  him, 
and  such  defendant  is  alone  liable,  id. 

6.  Two  partners  being  sued,  one  of 
whom  had  confessed  a  judgment  for 
the  identical  matter  in  suit,  may 
pleHd  the  judgment  in  bar  of  the 
action,  even  though  the  plaintiff  give 
evidence  tendiug  to  prove  fraud  in 
the  giving  of  the  judgment.  Jiforan 
v.  Vandenburgh,  392 

6.  The  simple  contract  of  two  joint 

debtors  is  extinguished  by  a  bond 

given,  or  judgment  confessed  by  one 

of  them  alone.  id. 

See  £yn>£NCE,  4,  5. 
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PAYMENT. 

1.  The  N.  A.  T.  &  B.  Co.  agreed  with 
defendant  that  he  might  transfer  to 
them  in  liquidation  of  a  balance  due 
by  him,  goods,  bonds  and  mortgages, 
&c.,  or  in  lieu  thereof,  certain  obli- 
gations at  par,  issued  by  the  company 
and  guarantied  by  defendant.  De- 
fendant tendered  to  plaintiff  said 
obligations  in  payment  of  any  in- 
debtedness that  might  then  exist 
against  him,  in  pursuance  of  said 
agreement.  In  a  suit  afterwards 
brought  by  plaintiff  against  defend- 
ant and  refered,  the  referees  refused 
to  credit  defendant  with  Uie  obliga- 
tions so  tendered,  and  found  a  ba- 
lance against  him  less  in  amount 
than  the  value  of  the  obligations. 
Held,  that  they  erred  in  so  douig. 
Leavitt  v.  Beers^  221 

2.  The  production  and  tender  of  tliese 
obligations,  taken  in  connection  with 
the  previous  agreement,  amounted 
to  proof  of  complete  payment  and 
satisfaction  of  the  whole  of  defend- 
ant's indebtedness.  id* 

3.  And  it  is  no  answer  to  this,  that 
such  obligations  had  been  illegally 
issued  by  the  company,  and  that  it 
was  not  therefore  liable  to  pay 
them.  id* 

4.  If  defendant  (not  being  a  debtor) 
had  purchased  these  obligations  at 
the  request  of  the  company,  an  ac- 
tion for  money  paid  to  their  use 
would  lie,  even  conceding  the  secu- 
rities to  have  been  illegal  so  that  no 
recovery  could  have  been  had  against 
the  company  upon  them.  But  if  he 
had  been  a  party  to  the  illegal  act, 
and  the  money  had  been  j)aid  in  aid 
and  furtherance  of  the  same,  no  ac- 
tion would  lie — both  parties  being  in 
pari  delicto.  But  even  in  that  case, 
and  in  the  application  of  that  prin- 
ciple, if  the  money  had  been  paid 
(as  it  was  in  the  present  case)  in  ex- 
tinguishment of  an  indebtedness, 
such  payment  would  discharge  the 
debt.    Per  Nelson,  Ch.  J.  id. 

5.  Plaintiff  (one  of  the  makers  of  a 
promissory  note  for  $1500)  gave  de- 
fendant (the  holder)  a  mortgage  at 
collateral  security  to  the  note,  de- 


474 


HfDEX. 


fendant  agreeing  in  consideration 
thereof  to  deduct  $50  from  the 
amount  of  the  note  ;  at  the  time  of 
and  aa  a  part  of  thid  transaction,  de- 
fendant made  plaintifl  a  further  and 
dbtinnt  loan  of  $600 ;  when  this 
latter  debt  came  due,  defendant  fore- 
bore  pressing  for  payment  on  plaint- 
tff' s  giving  him  a  note  for  the  $50 
deducted,  and  interest  on  those  $50. 
Bddy  that  tlie  giving  the  mortgage 
did  not  work  a  satiiifaction  of  the 
original  debt ;  that  plainUlf  was  still 
morally  and  legally  liable  for  the  $50 
deducted ;  that  there  was  a  good 
consideration  for  his  note  to  that 
amount,  with  interest ;  and  that  such 
note  was  a  good  set-oif  in  an  action 
by  plaintiff  against  defendant  for 
goods  sold  and  delivered.  PlatU  y. 
Walraih,  69 

6.  Otherwise,  had  the  evidence  of  the 
case  clearly  shown  that  the  mortgage 
was  under  seal  and  had  been  given, 
not  as  a  mere  security,  but  as  a  sub- 
stitute for  the  note.  Per  Cowbh,  J.  id. 


7.  A  mortgage  of  a  third  person  received 
upon  a  pre-existing  debt,  is  no  extin- 
guishment thereof,  unless  expressly 
agreed  to  be  accepted  in  full  discharge 
and  satisfaction.  CoonUy  v.  Coonlcy^ 
mnd9eenote(a),  312 

8.  Merely  saying  to  the  mortgagor,  that 
<*  principal  is  not  wanted,"  is  not 

giving  time,  and  does  not  estop  the 
plaintiff  from  denying  that  the  mort- 
gage was  taken  in  satisfaction.      id. 

9.  Merely  omitting  to  call  for  or  enforce 
payment  when  the  mortgagor  was 
able  to  pay,  does  not  render  the 
mortgage  a  satisfaction  of  the  pre- 
existing debt.  id. 

10.  Checks  leceived  on  a  precedent 
debt  as  moneys  must  be  presented  in 
a  reasonable  time,  or  the  person  by 
whom  taken  thereby  makes  them 
his  own.     Per  Bbabdslet,  J. '      id. 

11.  So  when  a  note  or  bill,  payable  at 
a  future  time,  is  eudoraed  over  by 
the  debtor  upon  a  pivcedent  debt,  he 
muMt  be  duly  charged  as  indorser,  or 
all  liability  on  his  part,  not  only  on 
the  note  or  bill  itself,  but  also  on  the 


original  debt  on  which  the  note  of 
bill  was  received,  is  gone.  Per 
Bbaedslbt,  J.  id. 

12.  Where  a  person  bought  of  a  bank 
some  oX  its  own  stock,  for  which  he 
gave  his  note  at  the  par  value  of  the 
stock  (though  then  greatly  depre- 
ciated), having  been  solicited  to 
make  the  purchase  by  the  president 
and  cashier  with  a  view  to  his  be- 
coming a  director  of  the  bank,  with 
an  understanding  that  he  could  re- 
turn the  stock  and  take  up  his  note 
whenever  he  desired  to  do  so  ;  AcU, 
that  this  understanding  constituted 
a  good  defence  to  an  action  on  the 
note,  the  stock  having  been  received 
back  by  the  bank  through  the  agency 
of  its  cashier.  The  Bank  of  Lyon*  v. 
JkmmoH  and  another ,  398 

13.  The  agreement  by  the  bank  that 
the  note  might  be  taken  up  at  any 
time  on  return  of  the  stock,  was  void, 
as  varying  the  terms  of  a  written  in- 
strument by  a  prior  or  cotemporane- 
ous  parol  agreement ;  but  thht  agree- 
ment operated  as  an  accord  and  sat- 
isfaction after  the  bank  has  taken 
back  the  stock  in  payment  of  the 
note  and  in  accordance  with  the 
terms  of  the  agreement.  id. 

14.  Evidence  of  a  prior  or  cotempora- 
neous  parol  agreement  to  take  up  a 
promissory  note  will  not  be  received 
to  vary  the  terms  of  the  note ;  but 
such  an  agreement  when  followed 
by  a  complete  execution  and  per- 
lormance,  constitutes  a  good  defence 
to  an  action  on  the  note.  id, 

15.  As  a  general  rule,  unaflfected  bj 
usage,  where  a  bill  of  exchange  is 
bought  through  a  broker,  to  be  paid 
for  on  dthvenfj  and  the  seller  gives 
the  bill  to  the  broker  for  delivery  to 
the  buyer,  without  any  communica- 
tion with  or  notice  to  the  buyer  re- 
quiring payment  of  the  purchase  mo- 
ney to  the  seller  himself,  and  without 
taking  any  precaution  against  pay- 
ment to  the  broker  on  delivery  of  the 
bill  by  him  to  the  buyer,  the  law 
iiiiplies  an  autliority  in  the  broker  to 
receive  the  purchase  money  from  the 
buyer  on  delivery,  and  will  protect 
the  buyer  in  making  such  payment 
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to  the  broker.    LmtHhon  andMartvn^X 
V.  Vonoerckf  443 

16.  In  a  suit  by  a  bank  on  a  promis- 
Bory  note  against  an  accommodation 
maker,  and  two  joint  indorsers  for 
whose  benefit  the  note  was  made,  it 
appeared  that,  after  the  note  had 
been  protested,  one  of  the  indorsers 
made  deposits  with  plaintiff  on  his 
individual  account.  Heldj  that  the 
plaintifi' should  not  have  applied  the 
deposits  on  the  note  without  the  as- 
sent of  the  "pSLTty  who  made  them, 
and  that  they  are  pot  to  be  regarded 
in  this  suit  as .  so  much  towards 
payment  of  the  note.  Long  Jtland 
Bank  v.  Toumtend,  204 

See  Bakk  Checks,  3. 

EVIDBNCE,  2,  3. 


PLEADING. 

1.  In  case  for  the  negligence  of  an  at- 
torney, the  declaration  avered  that 
the  attorney  was  retained  to  examine 
the  title  to  certain  premises  and  to 
procure  an  estate  in  fee  simple  therein 
to  bo  conveyed  to  plaintiff  within  a 
reasonable  time,  and  assigned  as 
breach  of  duty  that  the  attorney  did 
not  procure  a  good  and  sufficient  title 
to  the  iee  simple,  within  such  rea- 
sonable time,  but  advised  the  plaintiff' 
to  purchase  without  having  a  good 
uuincumbered  and  sufficient  title  to 
the  fee  simple,  by  reason  whereof 
plaintiff  had  to  pay  a  large  sum  to 
release  incumbrances.  Held^  on  de- 
murrer, that  the  declaration  was  bad. 
Elder  v.  Bogardue^  116 

2.  The  action  appeared  to  be  brought 
for  not  procuring  an  unincumbered 
title,  while  the  retainer  was  to  exa- 
mine the  title  and  to  procure  a  con- 
veyance in  fee  simple.  The  existence 
of  incumbrances  did  not  preveut 
plaintiff  from  acquiring  a  title  in  lee 
simple.  The  retainer  did  not  cover 
the  breach.  id, 

3.  Held  further^  that  the  declaration 
should  have  stated  what  incum- 
brances affected  the  premises.        H. 

4  In  a  suit  on  a  bond  given  for  the 
discharge  of  goods  attached,  pursu- 


ant to  2R.  S.,  12,  §55,  etseq.,  the 
plea  of  nil  debit  is  bad.  The  debt, 
as  security  for  which  the  bond  was 
given,  is  not  the  foundation  of  the 
action  ;  it  is  brought  on  the  specialty 
itself,  and  is  like  an  action  upon  any 
other  bond  conditioned  to  pay  the 
note  or  obligation  of  a  third  person. 
Blydenburgh  v.  Carpenter  ^  and  tee  note 
(a),  169 

5.  Wliere  in  a  suit  on  a  bond  condi- 
tioned that  defendants  shall  return 
to  plaintiff  (assignee  and  attorney  of 
an  executor)  money  received  by  one 
of  them  (D.)  out  of  the  estate  of  the 
deceased,  in  case  any  claim  entitled 
under  the  will  to  a  preference  over 
said  money  be  brought  against  the 
estate,*  the  declaration  assigned  as 
breach  a  judgment  against  the  estate 
in  favor  of  C.  D.,  avering  that  it  had 
preference  and  that  the  money  was 
wanted  to  pay  it,  it  is  a  good  plea, 
that  C.  D.  released  under  seal  to  D. 
the  said  money  from  the  effect  of 
said  judgment.  Warner  v.  Dwn- 
ham,  206 

6.  The  release,  being  under  seal,  pur- 
ported in  effect  payment  of  the  mo- 
ney, id. 

7.  The  replication  set  up  an  assign- 
ment of  the  judgment  by  C.  D.  to  a 
third  person  before  the  release  to  D. 
Held,  on  demurrer,  that  it  was  not 
necessary  to  aver  a  consideration 
for  the  assignment,  it  being  under 
seal ;  nor  that  defendants  had  notice 
of  the  assignment;  but  that  there 
should  have  been  an  averment  that 
the  suit  was  brought  for  the  benefit 
of  the  assignee.  id, 

8.  Plaintiff* 's  declaration  recited  that  he 
had  sold  and  conveyed  to  defendant 
certain  premises  by  indenture  subject 
to  a  bond  and  mortgage  previously 
given  by  plaintiff  to  W.  Then  fol- 
lowed averments  that  defendant  ac- 
cepted said  indenture ;  that  the  sum 
mentioned  in  the  bond  and  mortgage 
was  in  arrear  and  unpaid  to  tho 
mortgagee  from  the  plaintiff' who  was 
*'  liable  to  pay  the  same,  and  which 
said  sum  formed  a  part  of  the  con- 
sideration for  the  said  premises,  and 
was  deducted  out  of  the  same,  and 
was  to  be  paid  and  borne  by  the  said 
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defendant  ;**  that  defendant  went  into 
possession  under  the  deed  ;  that  the 
mortgagee  foreclosed  and  sold  '*  for 
a  sum  which  left  H522.38  still  due 
to  W.  and  which  the  plaintiff  was 
liable  to  pay,  and  which,  to  avert  an 
execution  against  his  property  there- 
for, he  did  pay  to  the  said  W." 
*'  By  means  whereof  the  defendant 
became  liable,"  &c.,  **  and  in  con- 
sideration of  the  premises  undertook 
and  agreed  to  pay  the  plaintifi',  &c." 
held,  on  general  demurrer,  that  the 
declaration  was  good.  Smtth  y.  Jdin- 
wn,  240 

8.  The  statements  in  declaration 
amount  to  an  averment  that  it  was 
agreed  between  plaintiff  and  defend- 
ant, at  the  time  of  the  sale,  that  the 
latter  would  pay  off  the  mortgage 
with  so  much  of  the  purchase  money, 
instead  of  paying  the  same  directly 
to  the  plaiutifll  And  such  a  promise 
ia  unquestionably  binding. .  id. 

10.  k  $tmru,  that  purchasing  premises 
from  a  mortgagor,  by  a  conveyance 
declaring  the  premises  subject  to  the 
mortgage,  followed  by  actual  posses^ 
sion  under  such  conveyance,  is  a 
sufficient  consideration  to  uphold 
such  a  promise  as  is  alleged  in  the 
declaration  in  this  case.  id. 

11.  A  breach  of  warranty  or  fraud  in  a 
sale  will  not  be  received  1^  recoup- 
ment of  damages,  unless  a  proper 
notice  of  the  defence  is  given.  Stever 
v.  Lamourtf  and  tte  wait  (a),  352 

12.  A  notice  that  the  plaintiff  rnpre- 
seuted  a  horse  **  to  be  true,  gentle, 
orderly  and  sound,  when  in  truth 
and  in  fact  baid  horse  was  untrue, 
disorderly  and  unsound,  and  was 
much  older  than  represented,"  and 
saying  nothing  as  to  plaintiff's  know- 
ledge of  the  falsity  of  his  representa- 
tions, was  hM  defective.  jAndtee 
note  (6),  id. 

13.  A  chattel  note  is  admissible  under 
the  money  counts.  id, 

14.  Two  partners  being  sued,  one  of 
whom  had  confessed  a  judgment  for 
the  identical  matter  in  suit,  may 
plead  the  judgment  in  bar  of  the 
action,  even  though    the    plaintiff 


give  evidence  tending  to  prove  fnnd 
in  the  giving  of  the  judgment.  Moran 
V.  Vredenburgh,  392 

15.  The  simple  contract  of  two  joint 
debtors  is  extinguished  by  a  bond 
given,  or  judgment  confessed  by  one 
of  them  alone.  id. 

16.  In  trover  for  bank  notes,  where 
the  declaration  describes  them  as 
«  bank  notes  commonly  so  called  " 
issued  by  certain  incorporated  banks, 
the  names  of  which  are  set  forth,  and 
where  the  number  of  notes  demanded 
and  the  denomination  of  each  are 
also  stated ;  Heldy  that  the  parties  to 
and  legal  effect  and  substance  of  said 
notes  are  sufficiently  stated.  Dotes 
and  another  v.  Bignail,  407 

17.  The  description  amounts  to  saying 
that  the  notes  were  payable  on  de> 
mand  to  bearer,  and  were  made  by 
the  several  corporations  named,     ii 

18.  S.  &  T.  made  four  drafts  on  de- 
fendant, three  of  these  were  held  by 
one  of  the  plaintifls  and  B.;  and  the 
fourth,  on  which  tliis  action  was 
brought,  was  made  payable  to  plaint- 
ifb  July  1,  1843,  and  accepted  by 
defendant  as  follows:  "Accepted 
according  to  contract  dated  21st 
March,  1843."-  The  contract  thus 
refered  to,  and  which  was  set  forth 
in  the  declaration,  was  made  between 
defendant  of  the  first  part  and  plaint- 
iffs and  R.  of  the  second  x>art,  and 
recited  that  defendant  had  purchased 
from  S.  &  T.  some  lumber  at  prices 
agreed  upon  betwet^n  them  (but 
which  were  not  specified)  and  which 
would  leave  a  sum  to  be  paid  to  S. 
&  T.,  that  the  parties  of  the  second 
part  held  the  said  several  bills  of 
exchange,  and  that  defendant  had 
made  advances,  &c.,  for  the  benefit 
of  S.  &  T.  The  contract  then  de- 
clared that  defendant,  after  paying 
himself  for  all  advances,  &c.,  made 
for  S.  &  T.,  would  pay  the  parties 
of  the  second  part  the  amount  of  the 
said  bills  of  exchange  when  said 
lumber  should  be  sold  and  the  pro- 
ceeds realized  by  him,  and  that  he 
would  make  sale  and  realize  with  all 
due  diligence ;  but  it  was  expressly 
declared  in  said  contract  tliat  de- 
fendant was,  at  all  events,  first  to  be 
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paid  his  said  adrances,  &o.,  before 
any  payments  were  to  be  made  to 
the  parties  of  the  second  part.  Hdd, 
that  the  acceptance  was  a  qualified 
'  one,  and  that,  although  the  bill  was 
in  its  body  made  payable  on  a  cer- 
tain day,  its  payment  and  the  date 
thereof  were  regulated  by  the  terms 
of  the  contract  referred  to  in  the  ac- 
ceptance.    Kellogg  V.  Lavrrencef  332 

19.  That  the  prices  at  which  defendant 
purchased  the  lumber  of  S.  and  T. 
were  Mie  measure  of  his  liability  as 
acceptor,  and  that,  to  entitle  plaintiff 
to  recover,  they  must  show  that  such 
prices  exceeded  or  were  equal  to  the 
advances,  &c.,  made  by  defendant 
for  S.  and  T.  id, 

20.  And  therefore,  hdd  further,  that  a 
count  in  plaintiffs'  declaration,  alleg- 
ing that  defendant  had  disposed  of 
all  the  lumber  and  realized  the  pro- 
ceeds thereof,  and  on  that  ground 
alone  seeking  to  charge  him  as  ac- 
ceptor, without  an  averment  of  the 
amount  of  such  proceeds,  or  that 
they  exceeded  or  were  equal  to  the 
advances,  &c.,  made  by  him  for  S. 
and  T.,  showed  no  right  of  action 
against  defendant.  td, 

21.  That  a  further  count  alleging  a  sale 
of  the  lumber  and  that  the  proceeds 
of  such  sale  had  been  realized,  and 
that  said  lumber  cU  the  prices  agreed 
upon  between  S  and  T.  was  sufficient 
to  pay  him  his  advances,  &c.,  made 
for  them,  and  leave  a  balance  suffi- 
cient to  pay  said  several  bills  of  ex- 
change, was  good.  id. 

22.  That  a  plea  to  this  count,  alleging 
as  a  bar  *'  that  the  proceeds  of  the 
take  of  said  lumber"  were  not  suffi- 
cient to  pay  defendant  his  advances, 
kc.y  for  S.  and  T.  as  stated  in  said 
contract,  was  bad  as  raising  an  im- 
material issue.  id. 

23.  And  that  another  plea  to  this  last 
count,  alleging  that  the  proceeds  of 
the  lumber  at  the  prices  agreed  upon 
between  defendant  and  S.  &  T.  were 
not  sufficient  to  pay  him  his  advances 
&c.,  for  them  as  stated  in  said  con- 
tract, was  bad,  as  amounting  to  the 
general  issue.  id. 


24.  If  the  pricefl  of  the  lumber,  as 
agreed  upon  between  defendant  and 
S.  and  T.,  exceeded  the  amount  of  hia 
advances  for  tliem,  whether  he  would 
then  be  bound  to  pay  the  bills  of 
exchange  in  full,  or  only  to  the  ex- 
tent of  the  balance  in  his  hands, 
Quare7  id, 

25.  It  is  no  defence  to  an  action  on  a 
promissory  note  by  defendant,'  given 
as  x>&rt  consideration  for  a  convey- 
ance of  lands  by  the  payee  with 
full  covenants  of  title,  that  two 
mortgages  had  been  previously  given 
of  the  same  premises  by  parties  other 
than  the  grantor  in  the  conveyance 
to  defendant,  it  nets  appearing  that 
they  had  any  title  to  Uie  premises, 
or  that  defendant  had  been  disturbed 
by  means  of  foreclosure,  or  other- 
wise by'means  of  such  mortgages. 
Tibbets  v.  Jyer.  174 

26.  But  where  the  maker  of  a  note, 
given  as  part  consideration  for  a 
conveyance  of  land  with  full  cove- 
nants, has  been  evicted  from  the 
whole  of  the  premises  so  conveyed, 
the  covenants  in  the  conveyance  do 
not  of  themselves  constitute  a  suffi- 
cient consideration  to  uphold  the 
note.  id. 

27.  The  case  of  Frisbee  v.  HoffnagU, 
11  Johns.,  50,  should  be  takun  sub- 
ject to  the  correction  mentioned  in 
Talmadgty.  WaUis,  25  Wend.,  116, 
and  in  Baitertnan  v.  Pierce,  3  Uill, 
176.  But  the  principle  of  that  case 
is  admitted  to  be  sound,  and  was 
affirmed  in  Vtbbard  v.  Johnson,  19 
Johns.,  77,  and  Case  y.  Hall,  24 
Wend.,  102.  id, 

28.  When  a  partial,  and  when  a  total 
failure  of  consideration  has  occured, 
and  the  respective  liabilities  conse- 
quent thereon,  considered  by  Nel- 


son, Ch.  J. 


POLICY  OF  INSURANCE. 


id. 


The  policy  of  insurance  contained  the 
usual  clause  vacating  the  policy  in 
case  of  assignment  of  it  without  in- 
surers' consent.  Btld,  tliat  a  general 
assignment  by  the  insured  of  all  per- 
sonal property  to  pay  creditors,  did 
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not  render  the  policy  Toid. 
PtopU  T.  BeigUr, 

PRACTICE. 


Thi 

133 


1.  Plaintiif  gned  defendant  as  maker 
of  a  promifisory  note  to  his  own 
order,  and  indorsed  bj  him  and  an- 
other. The  declaration  commenced 
'*  Frederick  Pentz,  President  of  the 
Mechanics'  Banking  Association," 
and  laid  tlie  indebtedness  and  pro- 
mise to  the  platniiff.  Defendant 
pleaded,  I,  uou  assumpsit,  and  2, 
that  plaintiff  was  not  the  owner  of 
and  had  no  interest  in  the  oauees  of 
action  mentioned  in  the  declara- 
tion, to  which  there  was  a  reply 
tliat  plaintiff  was  the  owner,  &c. 
Held,  that  the  words  '*  president  of,'' 
&c.,  could  only  be  regarded  as  de- 
scriptive of  the  person.  PerUz  v. 
Sackett,  113 

2.  It  appeared  on  the  trial  that  the  Me- 
chanics' Bunking  Association  owned 
the  note.  Strictly,  there  should  have 
been  a  verdict  for  plaintiff  on  the 
first  issue,  and  for  defendant  on  the 
second  ;  and  the  plaintiff  might  then 
have  moved  for  judgment  non  o6- 
ttantt  vertdklo  on  the  second  isi^ue, 
on  the  ground  that  the  second  plea 
was  bud  in  substance.  Per  Bbon- 
BON,  J.  id, 

3.  Where  justice  has  been  done,  a  new 
trial  will  not  be  granted  to  enable 
defendant  to  start  a  technical  objec- 
tion which  he  did  not  make  at  tlie 
proper  time.  id. 

4.  Where  a  referee  after  tlie  final  sub- 
mission of  a  cuu.se  refused  an  appli- 
cation by  the  plaintiff'  for  a  post- 
ponement in  order  to  produce  fur- 
ther testimony,  and  certified  tliathis 
refusal  was  upon  the  so/e  ground  ot 
a  supposed  want  of  authority  to  do 
so,  this  court  allowed  the  hearing  to 

Packar  v. 
103 


be  opened  upon   terms. 
Frtnchf 


5.  After  a  cause  has  been  summed  up, 
a  referee  may  in  his  discretion  post- 
pone the  hearing  and  receive  further 

evidence  at  another  time.  id. 

• 

See  Award,  1,  2. 

New  Trial. 

0(7MMABT  PROCEEDWGH,  3. 


PRESUMPTIVE  EVTDBNCB. 

See  Acnov,  3. 

Eyibbkcb,  7,  8, 11, 13. 


PRINCIPAL  AND  AGENT. 

1.  B.  was  employed  by  several  per- 
sons to  go  to  Connecticut  to  purchase 
mulberry  trees.  After  he  had  left  for 
that  purpose,  defendants  forwarded 
him  two  promissory  notes  of  $300 
each,  made  by  them  and  payable  to 
plaintiff  with  directions  to  purchase 
nx  hundred  dollars  worth  of  trees 
for  them ;  they  enclosed  a  letter  for 
plaintiff  authorizing  him  **  on  delivery 
of  said  trees "  to  B.  "to  date  said 
notes,"  which  were  then  without 
date.  B.  purchased  no  trees  fit  de- 
fendante,  but  he  forwarded  them 
Jive  hundred  dollars  worth  of  the 
trees  he  had  bought  of  plaintiff  for 
others,  and  defendants  planted  these. 
B.  afterwards  gave  plaintiff  defend- 
ants' two  notes  along  with  several 
other  securities  in  payment  of  all  the 
tiees  he  had  bought,  and  plaintiff 
dated  these  noUiS  as  ^  the  tame  date 
as  defendants*  letter.  After  tliis  B. 
for  the  first  time  informed  defend- 
ants what  had  been  done,  when  they 
immediately  dissented.  Plaintiff 
brought  suit  on  one  of  the  notes. 
Held,  that  he  could  not  recover. 
Davenport  v.  Buckiand,  75 

2.  The  trees  belonged  to  the  person 
for  whom  they  were  purchased,  and 
B.  had  no  authority  as  the  agent  of 
any  one  to  sell  them  to  defendants ; 
they  never  mado  a  contract  with 
plaintiff,  and  received  the  ti^ees  in 
ignorance  of  the  facts.  B.  was  their 
special  agent  with  a  limited  author- 
ity, which  had  been  departed  from 
in  the  amount  of  the  trees  sent  them, 
and  in  the  date  affixed  to  their  notes ; 
and  on  B.'s  informing  them  what 
had  been  done,  they  did  not  ratify 
his  acts,  but  dissented,  as  they  had 
a  right  to  do.  id, 

3.  Where  a  party  deals  with  an  agent, 
he  is  bound  to  inquire  into  the  agent's 
authority,  and  is,  therefore,  pre- 
sumed to  be  cognizant  of  the  re- 
strictions and  limitations  prescribed 
therein.    And  where  the  authority  is 
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in  writingi  the  party  dealing  with  the 
agent  should  call  for  such  iustrumeiit 
aud  examine  it  himself;  if  he  neglect 
to  do  so,  it  is  his  own  fault,  aud  any 
failure  on  the  part  of  the  agent  to 
comply  with  tlie  conditions  therein 
can  not  vary  or  affect  the  liability  of 
the  principals.  That  must  be  de- 
termined by  consulting  tlie  instru- 
ment, or,  in  case  of  departure,  by 
proof  of  subsequent  satisfaction  with 
full  knowledge.  Sage  v.  S/temiany 
and  tee  nota  (a)  and  (6),  147 

4.  By  a  written  contract  between  de- 
fendants (an  association  for  the  pur- 
chase of  lands)  and  their  agent(  (J^.), 
he  was  to  draw  on  one  of  them 
(S.),  against  a  fund  specifically  pro- 
vided by  defendants  for  that  pur- 
pose, at  not  less  than  ten  days'  sight, 
for  the  purchase  money  of  such  lauds 
as  he  bought,  the  title  to  which  was 
to  be  taken  in  the  name  of  S.,  and 
to  be  held  by  him  iu  trust  for  the 
asHOciation.  G.  made  a  purchase  of 
lands  from  plaintiff  ior  ^7000,  paid 
him  13000  by  a  draft  on  S.,  and  gave 
him  two  notes  for  the  balance,  paya- 
ble in  one  and  two  years,  with  inter- 
est; these  notes  were  signed  by  G., 
"as  attorney  for"  S.  G.  subsequently 
notified  defendants  of  the  transac- 
tion, but  did  not  say  whether  he  had 
given  notes  or  drafts  for  the  $4000 
due  plaintiff,  and  all  of  the  defend- 
ants except  one  who  was  not  present, 
assented.  The  deed  from  plaintiff 
had  been  taken  in  S.'s  name,  and 
transmitted  to  and  received  by  him. 
S.,  when  the  first  note  fell  due,  de- 
clined paying  it,  but  wrote  plaintiff 
that  a  draft  at  four  or  six  months 
would  be  accepted,  if  the  amount 
did  not  exceed  the  sum  (including 
drafts  already  paid)  for  which  the 
agent  was  authorized  to  draw.  G. 
then  made  two  drafts  on  S.  for  the 
amount  of  the  two  notes,  and  S.  re- 
fused to  accept  these  drafts.  Plaintiff 
then  sued  defendants  in  assumpsit 
for  lands  sold  and  conveyed.         id. 

5.  Heldf  thai  defendants,  having  paid 
the  full  amount  ot  the  agent's  drafts 
for  all  other  purchases  made  by  him, 
have  already  advanced  payment  ac- 
cording to  the  terms  of  the  authority 
given  to  him;   and  that  plaiutifi', 


chargeable  with  knowledge  of  snch 
authority,  and  having  iu  the  first 
place  chosen  to  take  the  agent's  in- 
dividual notes  for  the  balance  of 
the  purchase  money,  can  not  now 
make  defendants  liable  for  such  ba- 
lance, when  it  is  seen  that  the  doing 
so  would  work  manifest  fraud  and 
injustice  to  them.  id, 

6.  Held  aUOf  that  defendants  had  not 
ratified  the  agent's  act  by  accepting 
plaintiff's  deed,  and  by-assenting  to 
the  credit  which  he  gave  them,  in- 
asmuch as  the  nature  of  the  particu- 
lar securities  given  by  the  agent  for 
the  balance  of  the  purchase  money 
was  not  disclosed ;  aud  also  because 
one  of  the  defendants  was  not  pre- 
sent at  the  time  of  the  approval  of 
the  transaction.  id. 

7.  The  agent's  annexing  to  his  name,  as 
maker  of  the  notes,  the  words  **attor- 
ney  for  S.,"  did  not  vary  the  legal 
ciiaracter  of  the  transaction,  as  there 
was  no  authority  for  making  notes  in 
the  name  of  S. ;  the  addition  neither 
bound  him,  nor  made  them  any  less 
the  individual  notes  of  the  agent; 
and  the  plaintiff  being  chargeable 
with  a  knowledge  of  the  extent  of 
the  authority,  must  be  taken  to  have 
known  this  at  the  time.  id. 

See  CoRPOBATioirs. 

EVIDENCB,  6. 


PRINCIPAL  AND  SURETY. 

What  amounts  to  an  eviction  of  tenant, 
so  as  to  discharge  his  surety  from 
payment  of  rent  ?  Hope  v.  Edding* 
ton,  43 


PROCESS,  EXECUTION  OP. 

Even  though  a  person  levying  npou 
property  under  process  of  law  be 
legally  incapable  of  executing  the 
process,  and  therefore  a  trespasser, 
the  owner  of  the  property  is  not  au- 
thorized to  use  unreasonable  or  un- 
necessary violence  iu  resisting  the 
execution  of  the  process.  The  People 
V.  GuUck,  m 
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EECOUPMENT. 
8te  DAVAGB0,  6,  7. 


REDEMPTION  ACTS. 

1.  Under  the  redemption  acts  the  holder 
of  the  legal  title  to  a  junior  judgmutit 
is  eu titled j  on  redemption,  to  recei/e 
a  conveyance  of  the  lands  from  the 
sheriff,  irrespective  of  the  equitable 
interests  of  others  in  the  judgment 
under  which  he  redeems.  Bakman 
y.  Bunn,  265 

2.  Thus;  sheriff  sold  lands  under  four 
judgments  for  1835.80.     The  first  of 
these  Judgments  was  against  L.  and 
another,  the  second  against  L.  and 
C.f  and  the  third  and  fourth  against 
L.  alone.     There  was  a  fifth  judg- 
ment against  L.  alone  for  $9,000. 
Plaintiff  in  this  judgment  assigned 
it  abfdutely  to  four  of  his  creditors  to 
secure   payment  of  $1,506.82,  and 
one  of  the  assignees  transfered  his 
claim  to  B.     Plaintiff  in  judgment 
No.  5  made  a  second  assignment  of 
it  to  two  other  creditors,  who  trans- 
fered their  claim  also  to  B.;  and  said 
plaintiff  then  made  a  third  assignment 
of  his  judgment  to  secure  a  debt  of 
$1,280,  and  this  was  transfered  to  S. 
S.  also  became  the  owner  of  a  judg- 
ment (No.  6)  against  L.  and  C.     B. 
and  two  of  the  assignees  in  the  firbt 
assignment  of  judgment  No.  5  claim- 
ed to  redeem  the  interest  of  L.  alone, 
and  paid  the  sheriff'  $582.06,  being 
tlie  amount  bid  at  the  sale  lens  one 
lialf  of  judgment  No.  2,  which  was 
against  L.  and  C.     S.  offered  to  join 
in  redeeming  under  judgment  No.  5, 
but  this  was  refused  f  he  then  paid 
the  sheriff'  $910,  the  whole  amount 
bid  and  interest,  and  claimed  to  re- 
deem under  judgment  No.  6  the  in- 
terest of  L.  &  C;  he  also  claimed  to 
redeem  the  interest  of  C.  alone  under 
a  judgment  (No.  8)  which  he  owned 
against  C.     One   D.  claimed  to  re- 
deem the  interest  of  C.  alone,  under 
a  judgment  (No.  7)  against  L.  and  C, 
and  paid  the  sheriff  $960,  being  one 
half  of  judgments  Nos.  2  and  6, 


which  were  against  L.  and  C.  with 
interest.  On  motion  for  writs  of 
mandamus  requiring  the  sheriff  to 
convey,  nddj  that  the  first  assign- 
ment of  judgment  No.  5  transfered 
the  whole  legal  interest  in  the  judg- 
ment to  the  assignees  thereof^  and 
that  B.  and  the  two  assignees  who 
redeemed  were  entitled  to  a  deed  of 
the  undivided  share  of  L.  in  the  pre- 
mises. «f. 

3  It  might  be  that  thej  would  hold 
the  land  in  trust  for  S.,  as  to  the 
surplus  after  satisfying  their  own 
demands;  but  that  did  not  affect 
their  claim  to  have  a  convejanoe 
from  the  sheriff.  id. 

4.  It  is  no  objection  that  one  of  the 
four  assignees  named  in  the  first  as- 
signment of  judgment  No.  5  did  not 
join  the  other  two  and  the  transferee 
of  the  third  in  the  redemption,  as 
between  the  latter  and  S.  tcf. 

5.  When  S.  attempted  to  redeem  un- 
der judgment  No.  6  the  interest  of 
both  L.  and  C,  and  paid  but  the 
amount  bid  at  th%  sale,  he  failed  to 
reach  the  interest  of  L.  which  B.  and 
oth«>rs  had  just  purchased  under 
judgment  No.  5;  and  they  were 
therefore  entitled  to  the  deed  ni  L.'8 
interest  in  the  premises.  id, 

6.  Hdd  further,  as  between  S.  and  D., 
that  S.  had  under  judgment  No.  6 
redeemed  C.'s  interest  in  the  pre- 
mises, and  was  therefore  entitled  to 
the  deed  of  that  interest.  sd. 

7.  To  entitle  D.  to  a  conveyance  of  C.'s 
interest,  he  should  have  paid  what 
S.  had  necessarily  paid  on  redeem- 
ing, and  also  the  amount  of  S.'s  judg- 
ment No.  6.  (2R.  S.,372,  f  55.)  Ue 
(D.)  could  not  redeem  under  $  54,  a£ 
that  section  provides  only  for  a  cre- 
ditor having  a  lien  upon  an  nndS- 
vided  share  of  tlie  property,  and  no^ 
upon  the  whole  of  it,  as  was  the  case 
with  his.     Per  Bbo^sox,  J.  id.  * 

8.  A  creditor  having  a  judgment 
against  two  tenants  in  common  of 
lands  sold  under  execution  can  re- 
deem the  interest  of  one  of  the  debt- 
ors.   Par  Bbokbon,  J  id. 
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REFBREB. 

1.  Where  a  referee  after  the  final  sub- 
mission of  a  cause  refused  an  appli- 
cation by  the  plaintiff  for  a  postpone- 
ment in  order  to  produce  further 
testimony,  and  certified  that  his  re- 
fusal was  upon  the  sole  ground  of  a 
supposed  tcant  of  authority  to  do  so, 
this  court  allowed  the  hearing  to 
be  opened  upon  terms.  Ftickar  v. 
Frmdi,  103 

2.  After  a  cause  has  been  heard  and 
summed  up,  a  referee  may  in  his 
discretion  postpone  the  hearing  and 
receive  further  evidence  at  another 
time.  id. 

See  Paatkbrship,  2. 


RELEASE. 

A  release  ftom  all  liability  on  a  note, 
to  secure  the  amount  of  which  a 
chattel  mortgage  is  given  as  collateral 
security,  discliarges  the  mortgage. 
Blodgat  y.  WadhanUf  65 


REPLEVIN. 

1.  A  declaration  in  replevin  for  taking 
goods,  avering  that  the  "plaintifiiS 
were  the  owners  "  of  the  goods  and 
chattels  in  suit,  *'  and  entitled  to  the 
possession  therof,"  is  good.  The  last 
clause  may  be  regarded  as  surplua- 
age.  PattUon  afid  others  v.  AdamSf  428 

2.  In  replevin  the  defendant  may  plead 
property  in  himself,  or  in  a  stranger, 
or  in  any  one  or  more  persons,  other 
than  the  plaintifis.  Ajid^where  de- 
defendant  pleaded  that  the  goods  in 
suit  were  the  property  of  two  of 
several  plaintiff  and  B.,  and  plaint- 
ijfe  replied  that  said  goods  had  been 
put  into  a  company  composed  of  said 
two  plaintifls  and  B.  and  converted 
into  btock,  that  the  scrip  of  the  com- 
pany represented  such  proi)erty  and 
was  transferable  so  that  the  trans- 
feree became  possessed  of  the  title  to 
and  interest  in  the  trausfered  pro- 
perty of  the  company  and  also  a 
member  of  the  company,  that  B. 
transfered  to  the  plaintiffs  herein,  or 
some  of  them,  all  of  the  stock  owned 
by  him  in  said  company,  and  that 
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the  goods  in  suit  are  part  of  the 
goods  so  transfered ;  hdd^  that  the 
replication  was  bad,  both  in  form 
and  substance.  id. 

3.  Defendant  pleaded  further  that  the 
plaintifis  were  not  the  owners  and 
entitled  to  the  possession  of  said 
goods,  but  that  one  B.  was  the  owner 
and  defendants  entitled  to  the  pos- 
session tliereof.  PlaiutU&  replied 
that  B.  had  transfered  his  title  to. 
and  right  to  the  possession  of  said 
goods  to  the  plaiiitiils,  or  some  of 
Uiem,  and  tliat  plaintlfls  were  the 
owners  and  entitled  to  the  possession 
thereof.  There  wall  a  rejoinder  that 
plaintiJJ^  were  not  the  owners  and 
entitled  to   the  possession  of  said 

'  goods,  to  which  piaiutifis  demurred. 
Hdd.  that  the  demurrer  was  not  well 
taken.  The  plea  was  informal,  but 
the  rejoinder  raised  a  material  is- 
sue, id. 
See  Chattel  Moetgagb,  1,  4. 

ROCHESTER.  CIIY  OP. 

1.  The  Session  Laws  of  1834,  chap. 
199,  f8,  subd.  2,  empowered  the 
common  council  of  the  city  of  Ro- 
chester, to  pass  bye-laws  and  ordi- 
nances "  to  regulate  the  vending  of 
meats,  vegetables,"  &c.,  ''and  to  pre- 
scribe the  time  and  place  of  selling 
the  same,"  &c.,  and  "to  regulate 
the  measuring,  weighing  and  sale  of 
coal,"  &c.,  "or  any  other  commodity 
exposed  or  intended  to  be  exposed  to 
sale  in  the  said  city,"  &c.  heidj  that 
this  did  not  authorize  the  passing  of 
an  ordinance  imposing  a  fine  for  the 
sale  of  putrid  provisions.  City  of 
Rochester  v.  Jtood,  146 

2.  The  subdivision  related  to  the  modi 
of  vending  the  articles  there  enume- 


rated. 


id. 


See  Tax  Salb. 


SALE  OP  CHATTELS. 

1.  A  sale  of  })er8onal  chattels,  like 
every  other  contract,  must  be  based 
upon  a  good  consideration ;  but  the 
consideration  maybe  infered  from 
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the  eireamstaiices  of  the  ease.  If  a 
person  claiming  to  be  a  purchaser 
has  possession  of  the  propertj,  and 
can  show  that  the  former  owner  has 
acknowledged,  either  in  writing  or 
hj  parol,  tliat  he  has  sold  or  assigned 
tlie  goods  to  the  person  in  po6s«8sion, 
that  establishes  a  prima  facie  title ; 
and  It  lies  on  the  person  disputing 
title  to  show  that  there  was  no  con- 
sideration for  the  transfer.  Shtarer 
V.  Bamttf  '  70 

2.  Aocordhiglj,  where  plaintiff  gave 
liis  son  Martin  a  writing  as  follows : 
"  I  Lewis  Sliearer  herebj  relinquish 
and  assign  over  all  my  right  and  title 
in  a  certain  span  of  bay  horses,  one 
a  mare  and  the  other  a  liorsp,  to 
Martin  Shearer,"  and  Martin  took 
the  horses  and  sold  them  to  defend- 
ant, who  purchased  in  good  faith ; 
hddf  that  plaintiff  could  not  recover 
from  defendant  in  an  action  of  trover 
for  the  horses.  id. 

8.  If  the  question  had  arisen  between 
the  plaintiff  and  his  son  Mnrtin,  it 
would  have  been  enough  for  the 
latter  to  show  himself  iL  possession, 
with  the  written  acknowledgment  of 
the  plaintiff  that  he  had  relinquished 
and  assigned  over  his  title  to  tlie  pro- 
perty. The  onus  would  then  have 
been  ui)on  the  plMntiff  to  rebut  this 
presumptive  evidence  of  a  valid  con- 
tract of  sale.     Per  Bbonbon,  J.      id. 

4.  Plaintiff,  commission  merchants, 
were  in  the  habit  of  selling  flour  for 
defendants,  millers,  and  of  accepting 
defendants'  drafts  against  such  flour. 
PlaintilEs  in  summer  of  '41  reship- 
ped  to  defendants  some  of  their  flour 
which  had  soured,  and  defendants 
re-manufactured  and  returned  it  to 
plaintiffii.  In  August,  '41,  defend- 
ants gave  plaintif&  an  order  to  pur- 
chase between  three  and  four  thou- 
sand of  sour  flour  to  be  worked  into 
sweet  flour  by  defendants  (they  find- 
ing the  wheat  to  be  used  in  the  re- 
manufacture)  and  returned  to  plaint- 
iflls,  and  plaintifis  sold  defendants 
what  they  had  on  hand  "belonging  to 
tliird  i>er8on8  and  agreed  to  buy  the 
balance  in  the  market.  Defendants 
made  some  of  the  purchases  in  the 
market,  and  plaiuti^  paid  for  the 
flour  so  porohased  and  forwarded  it 


with  the  rest— in  all  3220  hanels  to 
defendants,  1833  bbls.  of  it  behig  sent 
to  them  at  Troy,  and  defendants  pay- 
ing  freight.  After  this,  in  the  same 
year,  plaintiflb  received  from  defend- 
ants 4000  bbls.  of  flour  from  Troy,  in- 
cluding the  sour  flour  which  origin- 
ally belonged  to  defendants.  In  '42 
plaintifls  requested  defendants  either 
to  grind  over  the  balance  of  sour 
flour  or  send  it  back  to  them,  which 
defendants  refused  to  do.  Plaintiib 
then  brought  replevin  and  took  1069 
barrels  of  the  flour  shipped  to  Troy 
in  August,  '41.  At  the  time  of  this 
shipment  plaintiff  had  delivered  to 
defendants  an  invoice  of  tlie  3220 
barrels  of  flour,  as  so  much  flour 
**8old  to  and  purchased  for"  de- 
fendants. Plaintifb  in  their  letters 
spoke  of  this  lot  of  flour  as  belong- 
ing to  and  having  been  shipped  for 
defendants,  and  defendants  were 
charged  with  the  amount  in  tlio 
general  accounts  current  furnished 
by  plaintiffii.  Plaintiflis'  witness  (their 
clerk)  testified  that  it  was  understood 
that  this  lot  of  3220  barrels  was  to  be 
in  the  possession  of  the  plainti& 
only,  and  was  to  be  returned  to  them 
as  soon  as  ground  over.  Held,  that 
th^re  was  a  complete  sale  and  deli- 
very of  the  3220  barrels  of  flour  by 
plaintifiis  to  defendants,  and  that 
plainti&  could  not  recover  the  pro- 
perty in  replevin.  Suydam  Y..  Hotdt- 
kiu,  96 

5.  One  P.  owned  and  demised  certain 
premises,  and  plaintiff  sold  him  fur- 
niture therefor,  conditionally  that 
she  was  to  be  paid  for  the  furniture 
out  of  the  rent  of  the  premises,  and 
to  retain  title  to  the  furniture  till 
X>aid  in  full.  P.  subsequently,  at  the 
instance  and  with  the  consent  of 
plaintiff,  assigned  the  rent  of  the 
premises  in  trust  to  pay  his  debts, 
one  of  which  was  a  balance  du 
plaintiff  for  the  furniture,  and  which 
was  to  be  paid  as  hnd  been  |  reviously 
agreed  upon.  Heidy  tlmt  this  was  no 
waiver  of  the  condition  of  the  sale, 
and  that  it  did  not  thereby  b«come 
absolute.     StaaU  v.  HodgeMf         212 

* 

6.  Plainti£&  and  S.  C  &  Co.  executed 
an  agreement  by  which  the  former 
were  to  make  advances  to  the  latter 
on  consignments  of  flour  to  be  sold 
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on  commissioii.  8.  C.  k  Co.,  in  par- 
Buanoe  of  the  agreement,  shipped 
1000  barrels  of  liour  at  Akron,  Ohio, 
to  a  forwarding  house  in  CleyeUud, 
consigned  and  to  be  forwarded  to 
plaintiff  in  New  York.  Piaiutii& 
had  at  the  time  advanced  more  than 
the  value  of  tlie  flour.  Edd^  that, 
the  moment  the  flour  was  received 
hy  the  forwarders  at  Cleveland,  the 
title  to  it  vested  in  the  plaiuiiffij; 
that  the  consignors  had  no  right  to 
change  its  dedtination ;  and  that  the 
plaiiiti^  could  claim  it  wherever 
lound,  even  from  an  innocent  party. 
Stafford  Y.  Webb,  213 

7.  Even  the  right  of  stoppage  in  tran- 
situ, common  to  consignors,  did  not 
remain  with  tliem  in  this  case,  as 
they  had  already  received,  by  way 
of  advance,  the  full  amount  of  the 
proceeds  of  the  article.  Per  Nblbox, 
Ch.  J.  ciUug  Bodgton  v.  Lay,  7  T.  R., 
440.  id. 

8.  Sembk,  that,  under  the  circum- 
stances of  the  case,  the  property  in 
the  flour  changed  and  passed  to 
plaintiff,  when  it  was  shipped  at 
Akron.  And  the  fact,  that  the  flour 
continued  in  the  actual  possession 
of  the  consignors  till  it  reached  Cleve- 
land (it  having  been  carried  from 
Akron  to  Cleveland  in  boats  belong- 
ing to  the  consignors),  does  not  con- 
flict with  such  a  conclusion.  id. 

9.  In  the  spring  of  1841  defendants 
agreed  to  accept  the  drafts  of  W.  & 
H.  to  the  amount  of  $4,000,  to  be 
refunded  by  consitirnmente  of  flour 
during  the  season.  Large  consign- 
ments were  made  and  generally 
drawn  against;  any  not  drawn  against 
were  credited  towards  the  |4,000.  In 
November  of  that  year  W.  &  H., 
being  indebted  to  plaintifl',  gave  liim 
a  bill  of  lading  of  flour  consigned  to 
defendants,  accompanied  witb  a  draft 
on  them  against  such  consignment. 
Defendants  received  this  consign- 
ment in  December,  and,  it  being  un- 
accompanied with  any  draft,  credited 
it  towards  the  ^,000.  In  January 
following  plaintiff  presented  bill  of 
lading  and  draft,  which  was  refused 
acceptance.  Hdd,  that  defendants 
had  no  lien  on  this  consignment  be- 
yond   advances    for    freight    and 


charges ;  that  the  acceptances  for  the 
$4,000  were  made  upon  the  personal 
credit  of  W.  &  H.;  that  their  giving 
plaintiff  the  bill  of  lading  and  draft 
passed  title  to  him  to  the  flour  so 
drawn  against ;  and  that  defendants 
are  liable  to  him  for  the  net  proceeds 
of  this  flour,  to  the  amount  of  the 
draft  and  interest.  WHmtrdimg  v. 
Hart,  305 

10.  In  an  action  on  a  contract,  reading 
"Bo't  of  H.  Moore  1000  flour  bar- 
rels," and  by  which  the  vendor 
agrees  to  deliver  tliem  at  any  time 
prior  to  a  certain  period,  in  good  or- 
der, to  the  vendee,  tlie  1000  barrels 
l)eing  a  part  of  a  large  number,  and 
the  price  agreed  u^  on  having  been 
paid:  Held,  that  the  contract  gAve 
no  pre.sent  title  or  property  to  tlie 
vendee,  until  the  particular  barrels 
had  been  ascertaintd  and  identified, 
and  delivei*ed  to  *  the  purchaser. 
Fidd  V.  Moore,  418 

11.  Such  a  contract  is  not  a  sale,  bnt 
a  special  agreement  to  be  executed 
injuturo.  id, 

12.  The  case  of  WhiUkavm  v.  Cro«, 
12  East,  614,  overruled.  id, 

13.  The  case  of  Downer  v.  T^off^Mon, 
6  Hill,  208,  commented  on  and  ex- 
plained, id. 

See  Damagbs,  1,  2,  3,  4. 


SALE  OF  LANDS. 
See  CoNTSACT  fob  Sale  or  Laitdi. 


SET-OFF. 

1.  Where  a  defendant  obtained  Judg- 
ment of  discontinuance  against  a 
plaintiff  for  costs  of  suit  and  the 
plaintiff  brought  a  second  suit  pend- 
ing which  the  defendant  assigned 
his  judgment  to  his  attorney  in  the 
first  suit,  giving  the  plaintiff  notice, 
keld,  that  Uie  plaintiff  on  recovering 
Judgment  in  the  second  suit  alter  the 
assignment  was  not  entitled  to  set  it 
off  against  the  judgment  which  had 
been  obtained  by  the  defendant. 
Peekham  v.  Earcalouf,  112 


484 


mDEX. 


1  Bj  2.  R.  S.,  236,  i  57,  if  in  a  suit 
in  a  court  of  a  justice  of  the  peace 
the  defendant  neglect  to  plead  or 
give  notice  of  any  st^t-off,  which,  ac- 
cording to  the  preceding  provisions 
(2  R.  S.,  234,  5),  might  have  been 
allowed  to  him  on  the  trial  of  the 
cau3e,  he  is  forever  thereafter  pre- 
cluded from  maintaining  any  action 
to  recover  the  same,  or  any  part 
thereof.     Baldwin  y.  Walttoorth,  340 

8.  A  plea,  setting  up  snch  a  state  of 
facts,  is,  on  it;s  face,  an  effective  bar 
to  the  action.  a, 

4.  A  replication  to  two  pleas — the  one 
alleging  that  in  a  suit  before  a  justice 
of  the  peace,  in  which  the  present 
plaintil&  were  defendants  and  the 
present  defendant  was  plaintiff,  the 
jnow)  plaintiffs  set  off  the  samedemanda 
here  made  and  recovered  judgment 
thereon,  the  other  that  after  the 
(now)  plaintifis' demand  became  due 
the  (now)  defendant  impleaded  them 
in  a  suit  before  a  justice  of  the  peace 
for  demands  arising  on  contract,  and 
that  they  pleaded  a  set-off  in  said 
suit  and  recovered  judgment,  but 
neglected  to  set  off  the  demand*  on 
tchirh  thi$  action  is  brought — that  on 
the  trial  of  ihe  said  suit  the  (now) 
plaintiflB  did  offer  evidence  of  the 
said  demands  but  that  such  evidence 
was  objected  to  and  excluded,  is  bad 
as  to  the  first  plea,  because  such  a 
replication  virtually  concedes  the 
plea  to  be  true  and  then  sets  up,  by 
way  of  avoidance,  matter  immaterial 
as  pleaded.  As  to  the  other  plea, 
the  replication  is  also  bad ;  for,  by 
2  a.  S.,  235,  ♦  51,  "  to  entitle  a  de- 
fendant to  a  set-off,  he  must  plead 
or  give  notice  of  the  same  "  at  the 
joining  of  issue,  and  a  neglect  to 
do  so  in  a  proper  case  is  a  bar  to  a 
recovery  on  the  demand  so  neglected 
tobesetoff  (2R.  S.,236,  4  57).    id, 

6.  A  farther  replication  to  said  pleas, 
that  the  demands  contained  in  the 
first  count  of  the  declaration  were 
not  at  the  time  of  the  commencement 
of  the  suit  in  the  said  pleas  mention- 
ed, **  such  demands  as  by  law  could 
be  set  off  in  the  said  suit,*'  with  a 
conclusion  to  the  country,  is  bad  as 
attempting  to  put  in  issue  matter  of 
law  and  not  matter  of  fact.    It  is 


alio  a  departnre  from  the  first  oonnt 

.  of  the  declaration,  which  shows  that 

such  demands  were,  in  their  nature, 

proper  by  way  of  set-ofil    '  vi. 

6.  A  further  replication  to  said  pleas, 
tliat  the  said  demands  were  at  the 
time  of  the  suit  before  the  justice 
and  still  are  **more  tlmn  $100  greater 
than  the  judgment  rendered  in  tljat 
suit  or  action,  and  than  the  moneys 
by  the  said  defendant  in  any  manner 
recovered  in  any  suit  or  action,"  is 
bad  as  a  repl^  to  the  first  plea  which 
sets  up  that  these  demands  were 
actually  carried  into  judgment.  As 
to  the  second  plea,  it  is  bad  as  not 
making  out  one  of  the  exceptions 
enumerated  in  2  R.  S.,  236,  i  58.   id. 

7.  SembU.  Where  the  plainUff  on  the 
trial  before  a  justice  of  the  peace 
procures  the  rejection  of  causes  of 
action  properly  introduced  as  mat- 
ters of  set-off;  he  can  not  set  up 
the  judgment  in  thut  suit  as  a  bar 
to  a  suit  on  the  causes  of  action  thus 
rejected.  Per  Bbardslet,  J.,  citing 
Phinney  v.  EarU,  9  John8.352.  ^nd 
ue  nUe  (a),  id, 

S.  Plaintiff  (one  of  the  makers  of  a 
promissory  note  for  $1500)  gave  de- 
fendant (the  holder)  a  mortgage  as 
collateral  security  to  the  note,  de- 
fendant agreeing  in  consideration 
thereof  to  deduct  $50  from  the 
amount  of  the  note ;  at  the  time  of 
and  as  a  part  of  this  transaction,  de- 
fendant made  plaintiff  a  further  and 
distinct  loan  of  $600 ;  when  tliis 
latter  debt  came  due,  defendant  iore- 
bore  pressing  for  payment  on  plaint- 
iff''s  giving  him  a  note  for  the  $50 
deducted,  and  interest  on  those  $50. 
Held,  that  the  giving  the  mortgage 
did  not  work  a  satisfaction  of  the 
onginal  debt ;  that  plaintiff  was  still 
morally  and  legally  liable  for  the  $50 
deducted ;  that  there  was  a  good 
consideration  for  his  note  to  that 
amount,  with  interest ;  and  that  such 
note  was  a  good  set-off  in  an  action 
by  plaintiff'  against  defendant  for 
goods  sold  and  delivered.  Plattt  v. 
Walrath,  59 

9.  Otherwise,  liad  the  evidence  of  the 
case  clearly  shown  that  Uie  mortgage 
was  under  seal  and  had  been  given, 
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not  as  %  mere  security,  bnt  as  a  sub- 
stitute lor  tiie  note.  Far  CowEir,  J.  id. 

SHERIFF. 

1.  A  sheriff's  deed,  gii^en  in  pnrsu- 
auce  of  the  certiticate  of  sale,  is  not 
invalidated  hy  the  tact  that  thu  buyer 
hus  not  paid  the  purchase  money. 
^mot  y.  JkadU,  Ibl 

2.  PlaintifGs'  attorney,  on  issuing  ex- 
ecution, is  not  bouud  to  give  notice 
to  the  tiheriif  that  defendant  resides 
and  has  property  within  the  county. 
And  though  the  giviug  of  such  notice 
would  have  enabled  the  sheriff  to 
collect  the  amount  of  the  judg- 
meut,  the  omission  to  do  so  forms  no 
excuse  for  the  sheriii's  negligence 
in  not  collecting  it.  TondviMon  and 
othen  V.  HowCf  410 

3.  Accordingly,  where  an  execution 
against  two  parties,  one  of  whom  re- 
sided and  had  property  within  the 
county  sufficient  to  satisfy  the  ex- 
ecution, was  issued  to  a  sheriff'  who, 
on  making  some  inquiries,  was  in- 
formed that  both  defendants  in  the 
execution  had  failed  and  left  the 
county,  whereupon  the  sheriff  made 
a  return  of  nulla  bona  and  the  debt 
was  thereby  lost ;  A«W,  that  the  she- 
riff was  liable  for  negligence,  though 
had  the  attorney  informed  him  of 
the  residence  of  the  defendant  in 
execution,  who  lived  within  the 
county,  the  loss  would  have  been 
prevented.  id. 

4.  The  amount  of  diligence  required 
from  a  sheriff  to  whom  an  execution 
is  issued,  discussed  by  Cowen,  J.  td. 


SHIPS  AND  SHIPPING. 

Ste  Charteb  Parties. 
Master  of  a  Vessel. 

SLANDER. 

1.  A  simple  charge  of  false  swearing 
before  a  justice,  without  showing 
that  it  refered  to  the  giving  of  testi- 
mony in  the  trial  of  a  cause,  or  on 
some  legal  occasion,  is  not  of  itself 
slanderous.  And  the  fact,  that  de- 
fendant  intentionally  guarded  the 


charge  so  m  to  STold  stating  the 
court  or  magistrate  before  wiiom  (he 
alleged  false  swearing  occured,  wiU 
not  alter  the  above  rule.  Muchier  v. 
MuUwUand,  263 

2.  Held  accordingly^  where  the  words 
.  used  were,  "He  swore  false,  and  1  can 
prove  it ;  but  I  am  not  liable  because 
1  have  not  said  in  what  suit  he  tes- 
tified " — **  He  swore  to  a  damned 
lie,  and  I  can  prove  it,  but  I  am  not 
liable  because  I  have  not  said  in 
what  suit  he  testified  " — "  M.  swore 
false,  and  I  can  prove  it,  but  1  will  not 
tell  before  what  justice  he  testified." 
"  M.  swore  false,  and  I  can  prove 
it,  but  I  will  not  tell  before  what 
court  he  gave  his  testimony."       iL 

STATUTES. 

See  CoNSTBDCTioir  of  Statutjeh. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STOPPAGE  IN  TRANSITU. 

See  Sale  of  Chattels,  7. 

SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  under  2 
R.  S.,  512,  $  28,  subd.  1,  to  remove 
a  tenant,  the  affidavit  on  which  the 
summons  is  issued  should  show  with 
reasonable  certainty  that  the  tenant 
is  in  possession  of  the  premises. 
SmiLh  V.  Hwstie,  236 

2.  Held  accordingly,  that  an  affidavit 
stating  that  deponent  had  demised 
the  premises  to  S.  H.,  that  the  term 
had  expired,  "  and  that  the  said  S. 
H.,  or  his  assigns,  tenants  or  under- 
tenants, J.  W.  and  J.  F.  A.,  hold 
over  and  continue  in  i)Osse8sion," 
&c.,  was  defective.  id, 

3.  The  proceedings  were  against  three 
persons,  H.,  W.  and  A.  On  the  trial 
H.  did  not  appear,  but  W.  and  A. 
did,  and  thereby  waived  the  defect 
in  the  affidavit,  as  to  themselves. 
Judgment  was  had  against  the  three. 
Hetdf  that  a  reversal  of  the  proceed- 
ings must  be  as  to  all  three  also,  id. 
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SUNPAYS. 
Set  Chabtbb  Pabtibs,  3. 


SURROGATE,  JURISDICTION  OP. 

1.  To  show  the  Jurisdiction  of  a  surro- 
g»t«  to  order  a  sale  of  the  lands  of  an 
intestate,  it  mnst  appear  that  an  ac- 
coant  of  the  peruoual  estate  and 
debts  had  been  presented  at  the  time 
of  the  application  for  an  order  to 
show  cause  why  a  sale  should  not 
be  made.  Small  v.  Cromwdl,  and  tee 
naU  {a),  ,  154 

2.  The  surrogate  has  no  right  to  order 
a  sale  of  the  real  estate  of  a  decedent, 
where  the  petition  for  sale  is  unac- 
companied with  a  detailed  account 
of  the  personal  estate  and  debts. 
Van  Notlrand  Y,  Wright^  260 


TAX-SALE. 

1.  Where  lands  are  sold  under  a  tax- 
sale,  the  owner  or  occupant  is  to  be 
regarded  after  that  as  holding  in  sub- 
ordination to  the  title  of  the  pur- 
chaser as  quasi  tenant  to  him,  like  a 
defendant  in  possession  after  sale  of 
his  I'eal  estate  on  judgment  and  ex- 
ecution. And  the  Session  Laws  of 
1834,  chap.  199,  $  16,  (act  incorpo- 
rating the  city  of  Rochester,)  place 
the  occupant  and  owtiers  on  the 
footing  of  tenants  holding  over  after 
the  expiration  of  the  term,  without 
consent  of  their  landlords.  Their 
possession  is,  therefore,  not  adverse 
to  the  purchaser  of  premises  sold  for 
non-payment  of  taxes  under  that 
act,  supposing  the  sale  to  be  valid. 
HubbeU  V.  Weldon,  139 

2.  Where  certain  proceedings  are  au- 
thorized by  statute  in  derogation  of 
the  common  law,by  which  the  title  to 
real  property  is  taken  from  the  own- 
er and  transfered  to  another,  every 
requisite  of  the  act  having  the  sem- 
blance of  benefit  to  the  former  must 
be  strictly  complied  with.    All  tax- 


sales  of  real  estate  stand  upon  the 
footing  of  the  execution  of  a  naked 
power,  and  the  proceedings  prelimi- 
nary to  the  consummation  of  the  sale 
and  transfer  of  title  are  to  be  judged 
of  accordingly.  «(. 

3.  Accordingly,  where  a  lot  was  sold 
in  the  city  of  Rochester  for  the  non- 
payment of  a  tax  assessed  on  it,  and 
the  provisions  of  §  34  of  Session  Laws 
of  1834,  chap.  199,  which  directs 
how  the  assessment  roll  shall  be 
made  out,  had  not  been  complied 
with,  held,  that  the  sale  was  in- 
vaUd.  id. 

4.  By  the  assessment  roll  it  appeared 
that  no  oumer  or  occupant  was  desig- 
nated for  a  cerUin  lot  (No.  40)  as- 
sessed, nor  was  it  returned  as  non- 
resident land,  nor  was  any  other 
description  of  the  premises  given, 
except  that  the  number  "40"  was 
written  in  the  column  under  the 
head  of  "  lots,"  and  the  words  "  N. 
Trowbridge  street"  in  the  column 
designating  the  owners  of  the  re- 
spective lots  as  &r  as  given.  i9Udt, 
an  insufficient  description  of  the 
premises  assessed.  id, 

6.  The  fifth  subdivision  of  f  12  of  1 
R.  S.,  391,  does  not  dispense,  where 
the  land  to  be  assessed  is  a  full  lot, 
with  the  particularity  required  by 
the  previous  parts  of  the  section  in 
the  designation  of  the  lands  of  non- 
residents; it  relates  sjimply  to  the 
description  of  the  quantity  of  land 
assessed,  providing  that  if  snch 
quantity  be  a  full  lot,  the  designa- 
tion of  the  number  of  the  lot  is  suffi- 
cient ;  otherwise,  the  quantity  must 
be  designated  by  boundaries,  or  in 
some  other  way,  by  Which  it  may  be 
known.  a, 

6.  The  same,  as  to  the  second  subdi- 
vision of  that  section.  id. 

Z.  The  description  of  land  sold  for 
non  payment  of  taxes  should  be,  sub- 
stantially at  least,  as  full  and  definite 
in  the  notice  of  sale,  as  the  desorip- 
tion  required  to  be  given  in  the  as- 
sessment roll.  id. 

8.  A  publication  of  the  notice  of  sale 
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onoe  a  week  for  six  SQCoessiye  weeks 
in  a  newspaper  of  the  city  of  Roches- 
ter, is  ail  the  publication  required 
hy  Session  Laws  oi  1834,  chap.  199, 
i  14.  id. 

9*  The  defendant  objected  on  the  trial, 
that  the  lot  which  had  been  sold 
under  a  city  tax-sale  and  to  which 
plaintiff  claims  title  under  a  lease 
from  the  mayor  ot  the  city,  was  not 
legally  assessed  for  taxes ;  that  the 
proceedings  to  authorize  tlie  sale 
were  not  in  conformity  with  the 
statute,  according  to  the  evidence  as 
it  stood,  and  that  therefore  the  lease 
under  wliich  the  plaintiff  claimed 
was  not  warranted  and  was  Toid. 
The  judge  decided  that  the  tax  was 
legally  imposed,  that  the  proceedings 
were  regular,  and  directed  the  jury 
to  find  for  the  plaintiff.  Held,  that 
according  to  the  practice  of  the 
court,  the  question  was  sufficiently 
raised  and  affirmed  by  the  court  to 
enable  the  defendant  to  avail  him- 
self of  it.  id, 

10.  Jt  seemtf  that  by  the  S4th  section  of 
that  act,  taken  in  connection  with 
the  revised  statutes,  where  the  land 
of  a  non-resident  is  taxed,  it  should 
be  designated  as  such  in  the  assess- 
ment roll.  id. 


TENANT  IN  COMMON. 

1.  T.  died  seised  of  certain  premises, 
intestate,  and  leaving  eight  children 
his  heirs  at  law ;  his  widow  entered 
into  possession  of  the  premises  and 
let  them  on  shares  to  plaintiff  Be- 
fore the  harvesting  of  the  crops,  de- 
fendant became  the  grantee  of  the 
shares  and  interests  of  six  of  the 
heirs.  Edd,  that  he  was  thus  made 
a  tenant  in  common  of  the  crops  >vith 
the  plaintiff,  and  that  he  is  therefore 
not  liable  in  an  action  of  trespass  for 
carrying  away  a  portion  of  them. 
Otia  V.  I'hompson,  131 

# 

2.  A  creditor  having  a  judgment  against 
two  tenants  in  common  of  lands  sold 
under  execution  can  redeem  the  in- 
terest of  one  ot  the  debtors.  Seek- 
man  v.  Bunn,  Per  Bbonson,  J.,  265 

See  Ejbctxbkt,  3. 


TENDBR. 

1.  The  N.  A.  T.  &  B.  Co.  agreed  with 
defendant  that  he  might  transfer  to 
them  in  liquidation  of  a  balance  due 
by  him,  goods,  bonds  and  mortgages, 
&c.,  or,  in  lieu  thereof,  certain  obli- 
gations at  par,  issued  by  the  company 
and  guarantied  by  defendant.  De- 
fendant tendered  to  plaintiff  said 
obligations  in  payment  of  any  in- 
debtedness that  might  then  exist 
agamst  him,  in  pursuance  of  said 
agreement.  In  a  suit  afterwards 
brought  by  plaintiff  against  defend- 
ant and  refered,  the  referees  refused 
to  credit  defendant  with  tlie  obliga- 
tions so  tendered,  and  found  a  Xm- 
lance  against  him  less  in  amount 
than  the  value  of  the  obligations. 
Heldf  that  they  erred  in  so  douig. 
LeaviU  v.  Beers,  221 

2.  The  production  and  tender  of  these 
obligations,  taken  in  connection  with 
the  previous  agreement,  amounted 
to  proof  of  complete  payment  and 
satisfaction  of  the  whole  of  defend- 
ant's indebtedness.  id. 


TIME,  COMPUTATION  OP. 
See  Chabtbs  Pastibb. 

TITLE  TO  CHATTELS. 

See  Etidencb,  7, 8. 

SiJiB  OF  ChattblS)  1, 2, 3, 4, 6, 7, 8. 

TRESPASSER. 
8e$  Pbocbss,  ExBCvnoB  of. 


TRUSTEE  AND  CESTUI  OUB 
TRUST. 

1.  A  judgment  was  not  a  lien  upon  the 
interest  of  the  cestui  que  trust  in 
lands  under  the  22  Car.  I,  (1  R.  L., 
75,)  as  it  only  authorized  the  sheriff 
to  make  and  deliver  execution  of  all 
such  lands  as  any  other  person  ii 
seized  or  possessed  to  the  use  o(^ 
or  in  trust  for,  him  against  whom 
execution  is  sued,  &c.,  **atthe  iinm 
of  execHtion  $ued,^*    So  that  at  law, 
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while  the  jud^pnent  bound  the  legal 
estate  of  a  party  from  the  time  it 
was  docketed,  it  only  affected  his 
trust  property  at  the  time  of  execu- 
tion sued  out.    Anwt  y.  BmdUf  181 

iL  Plaintiff  on  the  26th  September, 
1836,  purchased  lauds  sold  undef 
execution  on  a  judgment  docketed 
the  6th  of  August,  1827,  against  Y. 
and  others.  Defendant  provud  that 
V.  and  other  persons  interested  in 
the  premises  had  executed  a  convey- 
ai'ice  of  them  to  D.  on  the  23d  July, 
1827,  and  that  D.  subsequently  re- 
fused to  take  the  premises  and,  by 
the  direction  of  Y.  and  to  pay  a 
debt  due  by  Y.  to  B.,  conveyed  them 
in  September,  1827,  to  B.  Heldt  as- 
suming the  title  to  have  passed  from 
Y.  to  D.  and  a  good  consideration 
between  Y.  and  B.,  that  the  circuit 
judge  was  wrong  in  charging,  that 
though  the  deed  from  Y.  to  D.  was 
in  fact  delivered  before  the  judgment, 
still  if  Y.  afterwards  re-purchased 
the  premises  and  paid  the  consider- 
ation money,  a  trust  resulted  in  his 
favor,  which  was  subject  to  be  sold 
on  execution ;  and  that  a  title  would 
pass  under  a  sale  to  the  purchaser, 
notwithstanding  D.  had  before  con- 
veyed to  B.  at  Y.'s  request.  id. 

3.  If  there  was  no  consideration  be- 
tween Y.  and  B.,  and  the  latter  is  to 
be  regarded  as  a  mere  trustee  for  the 
former,  or  if  the  deed  to  B.  was  in 
fraud  and  hinderance  of  creditors, 
then  such  an  interest  rteulted  to  Y. 
as  might  have  been  seized  and  sold 
on  execution  within  the  statute. 
Per  Nblsoit,  Ch.  J.,  citing  authori- 
ties, id. 

See  HcsBAKD  Aia>  Wife,  2,  3,  4. 
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USURY. 

1.  A  bank  deducted  93  days  discount 
in  discounting,  on  the  day  of  its 
date,  a  note  at  90  days.  The  note 
was  for  $931.54,  and  was  payable  in 
point  of  fact  in  92  days,  the  third 
day  of  grace  falling  on  a  Sunday, 


and  the  bank  thnfl  ehai^ged  17  cents 
interest  more  than  7  per  cent  p^ 
'  annum.  It  was  the  practice  of  the 
bank,  on  discounting,  to  call  the  odd 
cents,  if  under  fifty,  nothing — ^if  over 
fifty,  one  dollar ;  and'  they  accord- 
ingly charged  discount  on  the  fiily- 
four  cents  in  this  case  as  on  a  dollar, 
and  thus  took  one  cent  and  a  fraction 
more  than  7  per  cent  per  annum. 
On  the  trial,  it  was  put  to  the  jury, 
whether  the  bank  knowingly  over- 
charged, or  whether  there  was  an 
agreement  to  take  and  give  more 
than  legal  interest.  Hddf  on  error, 
that  the  case  was  rightly  put  to  the 
jury.  Conger  v.  2yadeamen'$  Bank, 
and  $ee  note  (a),  34 

2.  Held  further,  that  the  principle,  de 
minimis  non  curat  lex,  is  a  sufficient 
answer  to  an  objection  of  usury  in 
charging  discount  on  the  fifty -four 
cents  as  on  a  dollar.  id. 

3.  Plaintiff  agreed  to  lend  G.  money 
at  10  per  cent  interest  on  his  giving 
plaintiff  defendant's  note  for  the 
amount.  G.  then  exchanged  notes 
with  defendant,  giving  him  a  chattel 
mortgage  as  collateral  security,  and 
borrowed  the  money  from  plaintiff 
at  10  -per  cent  interest,  on  the  secu- 
rity of  defendant's  note.  Hdd,  that 
the  transaction  was  usurious.  JBlod- 
gett  y.  Wadhams,  and  set  note  (a),  65 

4.  Where  a  promissory  note,  given  in 
the  ordinary  course  of  business  and 
available  in  the  hands  of  the  holder, 
is  transfered  by  him  at  a  discount 
exceeding  seven  per  cent,  the  trans- 
action is  not^MT  u  usurious,  although 
the  seller  endorses  or  guaranties  the 
payment  of  the  note.  It  may  be  re- 
garded as  a  bona  fide  sale,  and  not  a 
discount,  notwithstanding  such  en- 
dorsement or  guaranty.  Per  Beasds- 
LBT,  J.,  citing  authoritiee.  jitnaican 
Life  Ins.  and  Trust  Co.  y.  Dobbin,  252 

6.  If  the  question  arises  whether  a 
certain  transaction  is  a  loan  or  a  sale, 
and  if  the  former  whether  usurious, 
it  should  be  submitted  to  the  jury. 
Comstock  V.  WiUoughby,  and  see  note 
W,  271 

See  Bills  of  Ezchajtob  and 
Promissoby  Notes,  5,  7,  8. 
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VERDICT. 

Wliere  a  claim  for  damages  is  made  np 
of  good  and  bad  items,  and  there  is. 
a  general  yerdict  for  the  plaintiff,  it 
will  be  intended  on  a  motion  in 
arrest  of  judgment  that  the  verdict 
was  given  on  the  good  items  only. 
Edwards  v.  Beynoldtj  63 

See  Nbw  Tbial,  2,  3,  4. 
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WORE  AND  L IBOR. 
See  Action,  1,  2. 

WRIT  OP  INQUIRY. 
See  RjBCTKBHT,  6,  6,  7. 
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